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THE 


PREFACE 


Compoſed by the Reverend Judge 


NV. ANTHONY FITZ-HERBERT. 


N every Art and Science there are certain 
rules and foundations to which a man ought to 
give credit, and which he cannot deny. - 
In like manner there are divers maxims and 
fundamentals in the knowledge of the common 
laws of the land, which a man ought for to believe 
very neceſſary for thoſe who will underſtand the 
lame law, eſpecially at the beginning of their 
ſtudies; for upon thoſe fundamentals the whole 
law doth depend. For which purpoſe, in time 
paſt there was compoſed a very profitable book, 
called The Regi/ter, which doth contain ſundry 
principles, by which he muſt be well inſtructed 
who would ſtudy the law. And alſo for that 
purpoſe was there compoſed by a learned man, a 
| a book 


book called Natura Brevium, which book doth 
declare and ſet forth the diverſitzes and natures of 
many Original Writs, with their proceſs ; which 
book helped much to the underſtanding not only 
of The Regiſter, but alſo of the law of the land. 
But becauſe of late time that book hath been 
tranſlated into the Engliſh Tongue, and many 
things are therein which are not according to the 


law of the land, and many other things are omit- 
ted which are very profitable and neceſfary for the | 


underſtanding of the law; for that cauſe is this 
work compoſed and publiſhed, wherein, if there 
be any thing againſt the opinion of the ſages who 
have the adminiſtration of the laws, the requeſt of 


him who hath taken the pains to make the treatiſe | 


is, that they would correct and amend the ſame, 
as they ſhall ſee good, according to the law. 


"THE 


HE 


EDITOR OF THIS EDITION, 


TO THE 
T may be proper to inform the Reader, that the an- 
notations, and notes added to this Edition, are chiefly 


of two kinds, and collected by two ſeveral hands, viz. 
The one conſiſting only of references to the Year-book, 


and other printed reports, are ſet in the margin, and were 
collected by Sir Wadham Windham, who was conſtituted 


one of the judges of the King's Bench Anno 1660. The 
other being very curious notes and obſervations on the 
moſt remarkable and uſeful writs and diviſions of the 
book, were collected and digeſted into method, by that 
great and good judge Sir Matthew Hale, (who the 7th 
of November 1660 was made Lord Chief Baron of the 


[Exchequer, and the 18th of May 1671, was conſtituted 


Lord Chief Juſtice of the King's Bench) and as theſe 

illuſtrate and explain many doubtful and abſtruſe caſes and 

points in the original, ſo the whole may be nominated, 

dir Matthew Hale's Commentary on Fitzherbert's Natura 
revium. | 
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„ 
As to the ſubje& matter of theſe annotations or com. 
mentaries, the Reader may obſerve Sir. Matthew's chief 


regard therein was to illuſtrate and explain ſuch writs as 
relate to the following particulars : 


4 


I. To the church and church-men. 

II. To the regal ſtate and government. 

III. To the real rights or eſtates in lands or offices. 
IV. To perſonal rights in goods and chattels. 

V. To the method of proceſſes and proceedings. 


And therefore we find his annotations larger and fuller 
* mu writs, as do reſpectively relate to any of theſe i 
eads. | : 
What remains to be obſerved as to the preſent Edition, 
is, that it has been carefully examined with the Original, 
that the references, and caſes cited have been correfted 
by the books referred to; and that the obſervations and 
annotations have been duly placed and diſtributed under 
their —_— paragraphs, with proper marks referring 
to the ſubject matter, word or ſentence to which they do 
reſpectively relate. e b 
This book may well be ſaid to contain a complete body 
of the common law, and that not only in its theory and 
judicial part; but alſo in its praxis and method of pro- 
ceedings, from the forming of the writ or action, to the 
judgment and execution had thereupon. 


A TABLE 
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FITZ-HERBERT 


H I 8 


NATURA BRE VIU. 


a 


Writ of Right Patent. 


A 1 natures of the original writs are to be ſhewed and 


declared, according to the manner and form as they are 


in order written and ſet down in the Regiſter, which ſhall be 


expreſſed and ſpecified in manner following : EE 

And firſt, becauſe the (a) writ of Right Patent is in its nature 
the higheſt writ in law, the nature of that writ ſhall be firſt 
declared, and where it lieth. _ | I” 
B 1. This 


(a) The proceedings oH 4 writ of right: 


1. The count or declaration.) See Coke's Entries i82. The count in 


2 writ of right of his on ſeiſin; and 23 E. 3. 8. a count that it was his 
11ght and his heritage, which is thus entered: J. S. demands = xe) J. N. 
the manor of D. as his right and inheritance, by the lord the ing's writ, 
Kc. whereof, he ſaith he himſelf was ſeiſed as of fee in right in time 
of peace, in the time, & c. and offers to maintain that ſuch is his right, Sc. 


2. The defence and miſe, or iſſue Joined. ] The defence is thus And the 


aforeſaid A. comes and defends the right of the aforeſaid J. S. the de- 


mandant, and his ſeiſin, when, & c. And all, & c. and whagſoever, &c. 


and chiefly as concerning the fee and right of the manor aforeſaid, with 
the appurtenances. Or thus; And thereof he puts himſelf upon the 
great aſſiſe of the lord the king, and prays that cognizance may be made, 
whether he hath greater tight to hold the tnanor aforeſaid with the appur- 


tenances to him and his heirs, as tenant thereof by warranty (if he be 


w0uchee) ac he holds the ſame, or the aforeſaid demandant to have the 


manor 


bay - 


= 
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Writ of Right Patent. 


40 E. 3.8. This writ ought to be brought of lands or tenements, and B 

Poſt. 5. C. not of an advowſon, or of common; and lieth only of an 
eſtate of fee-fimple, and not for him who has a leſſer eſtate, 
as tenant in tail, tenant in frank-marriage, or tenant for 
life: For theſe tenants ſhall not have a writ of right patent. 


manor aforeſaid, &c. as he above demands. Or thus; And ſaith that he 

hath greater right to hold, & c. And this he is ready to prove by the body 

of his free man, whole name is J. R. preſent here in court, in what 

manner ſoever the king's court here ſhall cnſider; and he is ready to 

prove it by another, if ary evil happens to ] R. that he be not preſent; 
and prays that cognizance may be made, whether, &c. 

And Note; The order of j ining battle is according to the form of 
Joining the Miſe, viz. That he has the moſt or beſt right. 3 H. 6. 65. 
Nu. 7. Andſometimes by his defence he ſays, And he is ready to defend 
his right by his body. 30 Ed. 3 20. | | | 

Nete; Tender of the demy or half mark is when the miſe or iſſue 
on the grand afſie is joined before. 22 Ed. 3. 8. See Litt. Sed. 514. 

Note alſo ; The form of the writ of right is recited after the count of 
the demandant, for he tenant to make his defence de nove, and chere. 
upon to vouch or plead in bar; and ſo if the demandant replies to the bar, 
the tenant ſhall make a defence de nove, and plead to the title. 21 U. 6. 
26. per Newton. 5 | 

3. The trial of the grand aſſiſe] Note, Herle granted an inqueſt in- 
ſtead of the grand afliſc, for that the tenements in queſtion were of ſmall 

value; and a writ iſſued to the ſheriff to ele four men, who were to 
elect an inqueſt in nature of the grand aſſiſe. 7 Ed. 3. 65, But it ſeems 
this was done by conſent ; for otherwiſe it cannot be ſo done, although 
the demandant prays it. 22 Ed. 3.8. | 

The electors ought to ele& ſixteen knights gladio cinctos from amongſt 

themſelves and others; and if there are not ſo many knights in that 

county, then by the aſſent of parties they may ele& as many valiant 
ſerjeants (i. e. Eſquires) by whom they ſhall ele& three (four) knight: 
from amongſt themſelves, and the remainder of the ſerjeants, and pro- 
ceſs ſhall iſſue againſt all of them by venire facias. 26 Ed. 3. 57. 

Yet if at the firſt day any of the four knights make default, a habea: 
Corpus (hall iſſue, and not a ſummons. Dyer 79. 

Note; The writ to the ſaid electors is, That they chuſe of themſelve: 
and others twelve, & c. yet not leſs than fixteen ſhall paſs in a grand aſ- 
ſiſe, Dyer 98. and if there are not ſo many knights in the ſame county, 
they ſhall elect them of the next county. See 33 Ed. 1. Fitz. Trial 9. 

See the whole form of Joining battle in 29 Ed. 3. 12. but in a better 
form 30 Ed 3. 20. And ſee there an imparlance for the demandant, af- 
ter battle tendered by the tenant ; and the different forms of joining battle 
between the parties and the champions. See 1 H. 6. 7. 13 El. Dyerzo1, 

4. The proceſs in a writ of right.] In a writ of right the tenant i. 
not demandable till the fourth day after the return, except it be after the 
miſe or iſſue joined ; for in that caſe he is demandable and ought to ap- 
pear on the firſt day. 24 Ed. 3. 28. 29 Ed. 3. 18. per Thorpe. See 
alſo 1 Ed. 3. 1. where, after the miſe joined, the parol was put without 
day by the king's demiſe; and at the reſummons, the tenant was de- 
manded the firit day, and fer that he made default, his default was record. | 
ed, and on the fourth day the demandant pray'd ſeiſin, and had the grand | 
Os The 
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Writ of Right Patent. 
C And this writ lieth properly where a man js ſeiſed in ſee-ſim- 


ple, and another recovereth the land againſt him by de- 11 Aſſ. 17. 
fault in a Praccipe quod reddat : Now, he who haſt loſt by fer curiam, 


default, a to ſue this writ. Or if a man ſeiſed in fee- 
D fimple die 


a4 man reco- 


veredagainſt 
eiſed of ſuch an eſtate, and a ſtranger doth abate, the beir by 


and entereth into the land, and deforceth the heir; the heir default, and 
may ſue this writ againſt the tenant of the freehold of che he, brought 


ſame land, or an aſſiſe of Miridaunceſter. Poſt. 196. 

() And this writ ought to be brought againſt him who 
hath a freehold at leaſt in the land, and not againſt tenants 
for years, tenants by ſtatute-merchant, tenants by elegit, 
nor tenants by ſtatute- ſtaple; but ought to be brought againſt 
thoſe tenants who have an eſtate in fee-ſimple in the lands, or 
eltate-tail, or for term of life at the leaſt. | 
F And this writ is always patent; and hot cloſe; as other 
writs are, And if the lands be holden of other perſons 
than of the king or of the queen, then this writ ſhall be di- 
rected unto the lord himſelf, of whom the lands or tene- 
ments are ſo holden, if the lord be not out of the realm; for 
then it ſhall be directed unto the lord's bailiff; and then the 
Chancellor of England ought to be certified thereof. And if 
a man be elected biſhop, and a writ of right patent is to be 
| ſued in the court of the manor of the ſaid vithop, the writ 
ſhall be directed unto the bailiffs of the elect, and not unto 
the elect biſhop himſelf. And this writ is as a commiſſion 


unto the lord, or unto the bailiff of the manor; that hey 
| B 2 ſhall 


The demandant, after the miſe joined by battle or grand affiſe; ought 
to offer himſelf in perſon, or by attorney, with his champion, &c. 
and recite the words of the miſe the firſt day after the miſe joined, and pray 
that the tenant be demanded; otherwiſe a Nonſuit ſhall be awarded at the 
fourth day, 42 Ed. 3.15. But if after the miſe joined a petit be awarded 
returnable guinden* Mich*, & c. it is ſufficient for the demandant to offer 
himſelt the fourth day. Dyer 103. 

An Eſſein de malo lecti lies only in a writ of right; and Note, in this 
Writ the tenant cannot join the miſe by attorney; and therefore, though 
the tenant has an attorney, yet he may be eſfoined. 19 H. 6. 61. 

; Note; The proceſs for the grand affiſe is a venire facias; and not a 
DE z and yet if they do not appear thereon, they ſhall be taken. 
r 270, | | 

$. The judgment on a writ of right.] Judgment final is given againſt the 
demandant, and afterwards the grand afliſe is awarded, the tenant tenders 
the demy mark for the time, and no ſeiſin is found. 22 Ed. 3, 8. 34 Ed. 3. 
Judgment 256. But if the ſeiſin be found, they ſhall inquire further of 
the right, 3 Ed. 3. F. Droit 26. See Litt. ſc. 814. 

Judgment final was given againſt the tenants, baron and feme, on a de- 
fault after the miſe joined, viz. That the tenant (demandant) ſhould hold to 
wy > his heirs, quit of the baron and feme, and of the heirs of the feme. 

2. 3˙ 17. g , 
(4) This Paragraph ſeems to be an addition to Fitzherbert, and it con- 
 frary to B. and C. ſupra, and Poſt. 5 C. 2, 


5 VWirit of Right Patent, 


Vide poſt. ſhall do right. And the form of the writ directed unto the 
2. E. lord himſelf is ſuch: 5 : 
Henry by the Grace of God, &c. to Henry earl of Lan. 
caſter, greeting: We command you, that without delay 
you do full right to A. of B. of one meſſuage and twenty 
acres of land (a) with the appurtenances in J. which he claims 
to hold of you by the free ſervice of one penny per annum 
Vide E.: 2, forall ſervice: of which W. of T. deforceth him: and un- 
T leſs you will do this, let the ſheriff of Nottngham do it, 
that we may hear no more clamour thereupon for want of 
Tight. Witneſs, &c. 
And if the lord be out of the realm, then the form ofy 
the writ which ſhall be directed unto his bailiffs ſhall be ſuch: 
The king (5) to the bailiffs of H. earl of Derby of the 
bt . | honour of P. in the county of Derby, greeting : We command 
if | you, that without delay you do full right to A. of B. of one 
bf meſſuage and twenty acres of land, with the appurtenances in 
| J. which he claims to hold of your ſaid lord by the free 
lervice of doing ſuit at the court of your ſaid lord, of the 
honour aforeſaid in the county aforeſaid, from three wee 
to three weeks, for all ſervice, &c. as above. WY 
And by that it Kut e. that in a writ of right patent ] 
he muſt expreſs by what ſervices the lands are holden, &c. 
And if the lands are holden of the king or of the queen, as 
of an honour, or in burgage, then the writ ſhall be di- 
—_— unto the king's or queen's bailiffs, and the writ ſhall'be 
uch: 
Henry by the Gtace of God, king, &c. to his bailiffs of 
+ Lincoln, greeting: We command you, that without delay 
you do full right to A. of B. of one meſſuage with the ap- 
purtenances in Lincoln, which he claims to hold of us by 
the free ſervice of one penny per annum for all ſervice, of 
which W. of B. deforceth him, that we may hear no more 
clamour thereupon for want of right, &c. | 
And if a man ſue a writ of right patent of lands or tene- k 
ments which are holden by a Knight's fee, then the form 
of the writ ſhall be: Of one meſſuage and ten acres of land, 
&c. which he claims to hold of you by the ſervice of one 
Enight's fee for all ſervice. | 
And the writ of right lieth of a paſſage over the water! 
of Thames, and of paſture for one hundred hep, and of 


r IT 


r 


the rent of one pound of ginger, thus: Of one meſſuage, ten 
| acres 


(a) Note; In ſome caſes where land is demanded, the writ ſhall be 
with the appurtenances. See 19 Ed. 2. Fitz. Bre. 844, and ſo of an 
advowſon, 5 Ed. 3. Fitz. Brev. 748. 1 

(b) Becauſe, although the ſuitors are judges, yet the bailiffs hall mike 
the proceſs, Mich 7 H. 8. Rot. 103. 2 Beal. fol. 5. 


er 


Writ of Right Patent. 

acres of land, nine ſhillings rent, and paſſage over the river 

Thames, any paſture for one hundred ſheep, with the appur- 
tenances in W. and of the rent of one pound of pinger, 
one pound of cinnamon, one roſe, one pair of gilt ſpurs, 
and of the third part of one garden, with the appurtenan- 
ces in N. which he claims to hold of us by the free ſervice 
of himſelf, together with his partners, finding for us five 
ſhips for our paſſage at our command, tor all ſervice, &c. 

A Andif the lands of any lord be in the king for the nonage E 
of the heir, and a writ of right is to be brought in the court 
of the manor where the king hath committed the wardſhip of 
the lands to another, the writ of right ſhall be directed un- 
to the bailiffs of the guardian to whom it is committed, or 
unto the guardian himſelf, if he hath the land in ward in 
his own right, and by reaſon of the ſeigniory that the heir is in his 
ward. And the forms of the writs in the Regiſter are thus: 
The king to the bailiffs of the guardian of the a. and heir of A. 
of B. Or thus: To the bailiffs of the guardian of the land 
of A. of B. And this writ is where the guardian hath only the 
wardſhip of the land, and not of the heir, &c. And unto the 

rdian himſelf the writ is, The king to the guardian of the 
land and heir, greeting: We command you, &c. which he 
claims to hold of the aforeſaid heir. And if the heir hath. 
no court for the poorneſs of the land, that it is of ſo ſmall va- 
lue, then the writ ſhall be directed unto the chief lord, as 
chief lord, and not as a guardian; and then the writ ſhall 
ſay, And which he claims to hold of him, &c. and ſhall not ſay 
as | pres 1 

nd it pp that a man ſhall have a writ of right of 
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i a knight's fee: and the writ ſhall be ſuch: | | 
a B The king to A. of B. greeting, &c. We command you 
: that, &c. W. &c. of the ſervice of one knight's ſee, with 
re the appurtenances in W. which- he claims. to hold, &c. by 
K the ſervice of one pair of gilt ſpurs for all ſervice, &c. or 
i by the ſervice of finding an horſeman or footman to 7 
#9 with you in the army of Wales at your own expence and colt, 
id, cc. for all ſervice. Or thus: By the free ſervice of carrying 
ne your writs at your own expence and your owncoſt within the 
[ county, for all ſervice. | q 
05 d there is an order ſet in the Regiſter, when a man de- | 
0 C mandeth divers parcels of land in his writ which are of divers | 
1 natures, which parcel ſhall be firſt ſpecified in the writ, and 
res what parcel ſhall be next unto that, and then what parcel 
by ſhall be next to that, and ſo of all the parcels ; and that ap- 
* peareth by the following Paragraph: | 


Meſſuage, toft, mill, dove houſe, garden, land, mea- 5 
dow, paſture, wood, heath, moor, ſoil ha ruſhes do grow g ag, 1. 
| warſh, 15, 16 A0. 
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46. ſee F. marſh, the ſail and wood where alders grow, the ſoil where 
N. B. 123 broom doth grow, rent: This is the order of the parcels 
Am 2 And if a man in his writ will demand twenty houſes, and 
in which aj. ten acres of land, and ten acres of meadaw, and ten acres of 
ſiſe (Wood) paſture, and divers other parcels ; and afterwards in the ſame 
was put be- writ he will demand the moiety, or the third part of one 
fore Paſture houſe, or of one acre of land, or of meadow, or of paſture; 
1 good, then the form of the writ is, to put in the beginning of the 
uy Dyer Writ the whole parcel, and in the end of the writ the moiet 
84. or the third part, &c. thus: That full right, &c. of one — 
3 Mar. 169. ſuage, one mill, garden, the moiety of one meſſuage, of one 
Sacre of land, excepting one acre of land in N. &c, ſo as the 
exception ſhall always be in the end of the demand. 

And a writ of right may be brought againſt divers tenants I 
who hold their . ſeverally ; and then the form of the 
writ is; The king to A. B. &c. We command you that, 
&c. you do full right to A. of twenty acres of land with 
the appurtenances in N. which he claims, &c. whereof F. 
deforceth him of ten acres, and S. of three acres, and C. of 
ſeven acres of land. And ſo the word [land] ſhall bein 
the end to him that ſhall be ſuppoſed laſt deforceor, &c. 

Andif a writ of _ be brought in the court of any bi- I. 

| ſhop or abbot, it ſhall be then directed to the ſame biſhop 
1, G, 3. A. thus: The king, &c. to the venerable Father in Chriſt Wil- 
7 ham, by the ſame grace Archbiſhop of Canterbury, Primate 
of all England, greeting: We command you that without de- 
lay, &c. which he claims to hold of you by free ſervice, &c. 
And if it be directed unto an abbot, then the writ ſhall 

ſay, Which he claims to hold of you, &c. 

And if in the time of the vacation of any biſhoprick a writ 
of right ſhall be brought in the court of any lands which are 
of the biſhoprick, which are in the king's hands by reaſon 
of the vacation of the biſhoprick, then the writ of right 
ſhall be direRedſunto the king's bailiff, or unto the bailiff, of 
him who is the biſhop elect, and the form of the writ 1s 
ſuch : The king to the bailiffs of C. of the Archbiſhop of 
York, greeting. Or thus: The king to the bailiffs of H. (a 
elect of Lincoln, &c. greeting: We command you, &c. which 

| | he claims to hold of the aforeſaid archibiſhop. Or thus, if 

i Ante 1. F. it be directed unto the bailiffs of the biſhop ele : Which 

' he claims to hold of your aforeſaid lord by ſervice, &. 

| But the lord may give licence unto his tenant to ſue his! 

writ of right in the King's Court, or the Common Pleas, * 
9 ;  Jore 
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p | ta) For he ought not to be named biſhop till conſecration, not even 
4 though he came in by colla uon of the Pope, but ſhall be named only eled. 


5 Ed. 2. Fitz. Brev. 800, 


- Writ of Right Patent. | 
fore the Juſtices; and that as well after the writ purchaſed 


and returned into the Common Pleas, as before the writ pur- 
chaſed and ſued. And the form of the writ, when it thall 
be ſued in the Common Pleas by licence of the lord, ſhall be 
ſuch : The king to the ſheriff, &c. Command A. that juſt- 
ly, &c. he render to C. one meſſuage with the appurtenan- 

ces in M. which he claims to be his right and inheritance, 
and whereof he complains, that the aforeſaid A. hath un- 
juſtly deforced him, and unleſs he will do this, and the 
aforeſaid C. ſhall give you ſecurity to proſecute his ſuit, then 6 
ſummon by good eee the aforeſaid A. that he be be- 
fore our juſtices at Weſtminſter on the fifteenth day of the 
Holy Trinity, to ſhew why he will not do it: And have 
you there the ſummoners and this writ. Witneſs, &c, Becauſe Vide 4. P. 
I. the chief lord of the fee, hath thereupon remitted to us his 
court, And ſo this clauſe ſhall be put in the writ after the 
teſte, &. And if this clauſe be omitted, and the lord after 
the purchaſe of the writ ſend his letter to the king that he 1s 
contented therewith, it is ſufficient. ee 

And if ſuch clauſe, Becauſe the lord hath remitted his court, E 

were in the writ, it is not material whether there were any let- 
ter of the lord in the Chancery, proving his aſſent, or not. 

And the form of the letter of licence, which ſhall be certi- 

ſied unto the king, is thus: 

A Io the moſt excellent prince lord Henry by the Grace of 
God king of England, lord of Ireland, and duke of Acqui - 
tain, the biſhop of Durham ſendeth greeting, in him by whom 
kings reign and princes bear dominion. Becauſe K. of 8. 
having obtained our leave, purpoſeth to implead W. in your 
court before your juſtices of the bench by your writ of 
right, of one meſſuage with the appurtenances in J. which 
he holds of us, We fignify to your royal highneſs by the 
tenor of theſe preſents, that for this time we have thereupon 
remitted to you our court, ſaving to us otherwiſe the right of 
our ſeigniory in the likefeaſe, if it ſhall happen. In witneſs 
whereof we have cauſed theſe our letters to be made Patent. 
Dated at London the day, year, &c | 

B But it the (a) tenant of any lord Tue ſuch a writ of right in 

the king's court without ſuch letter, and recover, it ſeemeth 

C the recovery is good, and the lord ſhall not void the ſame nor 
the tenant. Alſo it ſeemeth to ſtand with reaſon, that if a 
man hold of any lord, as of a ſeigniory in groſs, which is not 
of any manor, for which ſeigniory he cannot keep any court; 
that then the tenant ought to ſue ſuch writ as before * the 

| ing's 
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king's court, and that the lord ſhall not have action, or other 
means to annul this act, becauſe he hath not any court to hold 
plea for that there. And in the end of the writ may be theſe 
Pracite i words, Becauſe the lord hath remitted his court, &c. But if D 
capite. the tenant will ſue forth the writ of Precipe in Capite in the 
Poſt. g. A. king's court for ſuch lands as are holden of another lord, (a2) 
| then the lord ſhall have a writ out of the chancery directed 
unto the juſtices of the Common Pleas, commanding them, 
that if it doth not appear unto them that the lands are 
holden of the king, but of another, they ſhall proceed no 
farther on that plea. For by this writ the plea ſuppoſeth the 
lands to be holden of the king, and therefore he and his 
heirs ſhall be concluded againft the king for the tenure, and 
the ſame ſhall be prejudicial unto the lord of whom the lands 
are holden : But by the other writ he doth not ſuppoſe any 
tenure in the writ, and therefore there is great diverſity. 
Tamen guære. | | ny 
And if a man ſue a writ of right directed unto the lord of E 
whom the lands are holden, and he will not hold his court to 
proceed upon the writ; then the demandant in the writ of 
5 right ſhall have a writ directed unto the lord, commanding , 
him to hold his court, &c and if he will not receive the wr” 
nor do right unto him, he may ſue forth a writ commapding 
him to do right, and thereupon he may have an alias/ and a 
pluries, and attachment; and the form of a writ of attach- 
l ment is ſuch : | 
| Attach- - The king to the ſheriff, &c, Tf A. ſhall give you ſecurity, 
| ment. &. then put, &c. B. that he be, &c. as well to anſwer us as 
the aforeſaid A. wherefore when we commanded the ſaid B. 
| by our writ of right, that without delay he ſhould do full 
f right to the aforeſaid A. of one meſſuage with the appurte- 
| nances in N. of which T. deforceth him; the ſaid B. little 
weighing our command in this behalf, hath maliciouſly ſup- 
2 our ſaid writ in favour of the aforeſaid T. or thus, 
hath refuſed to receive our writ, and to hold his court, and to 
do {gr gk to the ſaid A. in the premiſſes, in contempt of us 
and of our command, and to the great damage and manifeſt 
danger of diſinheriting the ſaid A. And have, &c. And upon 
that if the defendant appear, he ſhall be put to anſwer, &c. 
But if the lord of the court hold his court, but the lord, or F 
the bailiff, or officer will not do him right, or delay him to 
have right, or to make proceſs, &c. then the demandant may 
ſhew unto the ſheriff of « 46 county. how he is delayed, &c. and 
12 Hip 33 ä 7 Pra) 


(a) See 6 Ed. 3. 16. Mag. Char, c. 24. But the tenant in 2 writ of 
right ſhall not alledge this by way of challenge, but only by way of pro- 
teſta tion, to ſave an eſtopple of the tenure. 38 Ed, 3. 31. 


for good cauſe ſhewed in the writ. And the writ of Recordare 
| | | is 
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ray the ſheriff to award ſuch a precept or writ, which is call- 


ed a tolt, directed to his bailifts, by his precept, to remove Tu 2 
Ords de- 


fault, at the 
plaintiff's 
unto the lord's court, and there remove the matter before the ſuit. 


ſheriff in his county. And the form of the precept is ſuch: Poſt. 7. E. 


the plea before him into his county; and upon that the iheriff 
js! to award ſuch a precept to his bailiff, &c. and to go 


Robert A. ſheriff of Norfolk, to Edmund C. the lord the 
king's bailiff of his dutchy of Lancaſter of F. greeting: Be- 
cauſe I have received information from the complaint of John 
B. perſonally appearing at my county (to wit) on Monday 
next after, &c. in the year, &c. held in the Shire-houſe at 
Norwich, that although he brought to J. P. and J. B. bailiffs 
(of the ſaid lord the king of the dutchy aforeſaid) of F. afore- 
laid, the lord the king's writ of right patent directed to the 
bailiffs of the ſaid lord the king of his dutchy of Lancaſter of 
F. in my ſaid county, for the purpoſe that they might do full 
right to the ſaid John B. of the manor of F. with the appur- 
tenances, whereof John S. deforceth him; yet becauſe the ſaid 
bailiffs favour the ſaid. J. S. in that matter, and have hitherto 
delayed to do full right according to the exigency of the ſame 
writ, I command you, on behalf of the lord the king, firmly 
enjoining that you go in your proper perſon to the lord the 


king's court of his dutchy aforeſaid of F. and remove the plaint 


which is there between the ſaid John B. and John S. by the 
ſaid writ into my county next to be held, and ſummon by good 
ſummoners the aforeſaid John S. that he be at my county of 
Norfolk, to be held on Monday next coming at N. in the 
ſhire-houſe to anſwer the aforeſaid John B. e and 
have you there the aſoreſaid plaint, the ſummoners, and this 
precept. Dated in my county at Norwich in the ſhire-houſe, 
on Monday next after, &c. in the year aforeſaid. | 
And by this it appeareth, that the demandant may remove 


the matter out of the lord's court into the county court : And Tolt at the 
. . * — 
it ſeems reaſonable that the tenant may alſo remove the matter tenam's ſuit. 


by a tolt made by the ſheriff, ſuppoſing that the bailiffs of the 
court do favour the demandant in the matter. Tamen guare; 
for the rule in the Regiſter is, that the tenant may remove the 
plea out of the lord's court for good cauſe before the juſtices 
in the common pleas; but the demandant cannot ſo do, be- 


cauſe he may have a tolt from the ſheriff to remove it out of | 


the lord's court into the county court. 


But when it is in the county, he may remove it thence by a Recordare. 
A Hecordare before the juſtices in the common pleas. And by 


this rule it ſeems, that the tenant cannot remove the plea by a 
Tolt out of the lord's court into the county, but he ought to re- 
move it into the common pleas by a Recordare, &c. and that 
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is ſuch : The king to the ſheriff, &c. greeting: We command 
you, that taking with you four diſcreet and lawful knights of 
your county, you go in your proper perſon to the court of A. 
of B. and in that full court you cauſe to be recorded the plaint, 
which is in the ſame court by our writ of right, between W. 
demandant and S. tenant, with one meſſuage with the appur- 
tenances in B. and have you that record before our juſtices at. 
Weſtminſter from the day of St. Michael in fifteen days, un- 
der your ſeal and the ſeals of four lawful men of the ſame 
court, who intermeddled 1n that record, and prefix the ſame 
day to the parties, that they may be then there to proceed in 
that plaint, as it ſhall be juſt: and have you there the names 
of the aforeſaid four men and this writ. Witneſs, &c. And 
in the end of the writ of Recordare the cauſe of the removal 
ſhall be put in thus: Becauſe the meſſuage of the aforeſ.1d J. 
after the death of the ſaid T. if the faid W die without heir 
of his body, ought to deſcend to the bailiff of the court afore- 
ſaid, who holds the pleas of the ſame court, as couſin and next 
heir of the ſaid W. and the ſaid W. hach deraigned that agaiuſt 
the ſaid T. in the court aforeſaid ; wherefore becauſe the {ame 
bailiff favoureth the ſaid W. in the aforeſaid plaint, as it is 
ſaid, let execution of this writ be done, if the cauſe be true, 
and the aforeſaid S. prays this, and otherwiſe not. 


v. 3 H. 4. And there are many other caſes put in the Regiſter of re } 


14- mover of this plea into the common pleas at the ſuit of the te- 
12 H. 4.13-nant. As if the lord take upon him to maintain the matter, to 
G1 7- „ have part of the land. Or if the tenant alledges baſtardy, or 
3 m" p. plead a 1 plea, or join the miſe upon the grand aſſiſe, 
& Ma. &c. And when the demandant hath removed the plea by Tal! 
Dyer 111. into the county, then the demandant may remove the ſame (a) 
* into the common pleas by a Pe, without expreſſing any 
Sl cauſe in the Pone. But the tenant cannot remove it, without 
Poſt. J. E. à cauſe be expreſſed in the Pane. | 
Recordare, And it is a rule, that a Rec:rdare is not given to remove any ( 
Poſt. 7. E, plea in a writ of right, but for the tenant. But Tone is given 
r the demandant, but that ought to be out of the count) 
court. And the form of the Pore for the demandant is ſuch: 
The king to the ſheriff, &c. greeting: At the petition of 
TO Oar P 
the demandant put the plaint which is in your county by our 
writ of right between A. demandant and L. tenant, of one 
meſſuage with the appurtenances in T. before our juſtices at 
Weſtminſter on the octave of the Holy Trinity next coming, 
and ſummon by good ſummoners the aforeſaid T. that * be 
\ then 


(a) Note; In ſuch caſe the plea may be removed into B, R. per Hark · 
ford; and there they may proceed thereon. 11 H. 4. 49. . 
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then there to anſwer the aforeſaid A. thereupon; and have you 
mere the ſummoners and this writ. | | | 
D And here is not ſaid [and another writ] becauſe the original 
writ of right patent doth remain with the demandant, and not 
with the ſheriff, &c. as do other original writs. 
And if the tenant will remove the plea out of the county by 9 
Pie, he ought to ſhew ſome cauſe in the writ; and the writ 
is ſuch: The king to the ſheriff, &c. Put the plaint which 1s 
in your county, &c. before our juſtices at Weſtminſter in fit- 
teen days of the Holy Trinity next coming, &c. as above; and 
tell the aforeſaid A. that he may be then there, if he wall, to 
roſecute his plaint thereupon againſt the atoreſaid T. and 
— you then there this writ. Witneſs, &c. Becauſe the 
aforeſaid A. hath married W. the kinſwoman of the ſheriff, 
&c. wherefore becauſe the ſheriff tavoureth, &c. let execution 
be done, &c. as above. | 5 
E Andin a writ of right in a court baron, if a foreign plea be Prohibitiog. 
pleaded, or the miſe is joined to be tried by the grand aſſiſe; 
(a) now if the bailiffs will proceed, the tenant may have a 
prohibition directed unto them, which ſhall inhibit the bailiffs 
to hold the plea. Or he may inhibit the lord himſelf, that he 
ſhall not hold the plea, &c. And alſo ſuch writ ſhall be di- 
rected unto the ſheriff, forbidding him to hold plea in the 
county court upon the writ of right after ſuch pleas pleaded; 
and if they do proceed, he may ſue forth an alias, and a plu- 
ries, and an attachment againſt them. | 
F And it is to be known, that if the lord or bailiffs do ceaſe 
to proceed in the plea by reaſon of ſuch writ of prohibition, 
then when the juſtices in eyre come into the county for all 
pleas, the demandant may come into the chancery by the record 
of the writ of prohibition, which iſſued before out of the 
chancery, which is always inrolled in the chancery; andthere- 
upon he ſhall have a writ directed unto the ſheriff to ſummon 
four knights to chuſe the grand aſſiſe upon the writ of right 
which is in the lord's court, or in the county. And the writ 
of chuſing the grand aſſiſe ſhall be ſuch: 
(b) The king to the ſheriff, &c. greeting: Summon by 
2 ſummoners four lawful knights of your county, that they 
be beſore our juſtices at the firſt aſſiſes, when they ſhall come 
into thoſe parts, to ele twelve of the lawful knights of the 
| | - neighbourhood. 


N a " 2 4 Dd 4 —_ 0 * C q 2 * 4 4 4 N —— 
* 2 —_ n $22 Ss . * PAW 4 — * > — „ M wats 4 . ; m " 
2 2 yy 3 Yo — 1 - 2 2 * , N C > - . 
Vo x 1 8 RE ES 8 N 222 > SS . — ** 
F ··eꝛꝛ ĩÜj̃ — * r : > K N 8 5 hs 
, 3 — 1 : 8 e $\ 1 oo. * * 5 
* wes. Frag) X 2 FI n . N b ; aa; PF» wag N * © A — 2 — n - x 4 
SALES ov one VE Fr te RS I EE —__— 7 , r E r 5 1. — — pe — 2 * 2 4 83 


— — 
— 
n 


8 > 


HI "II 


ſs —_ 


W 3 ig * — a. 
— . * 8 * ate — 8 ay * nen C n. 2 
r — * 8 n 


WM ry 
N r r — 


(a) See this otherwiſe in the court of antient demeſne, where in a writ 
of right clote ſued, in nature of a writ of right patent, a jury was returns 
£d there, inſtead of the grand aſſiſe. 2 Mar. Dyer 111. 

(e) Note; The knights ought to be girded with [words, otherwiſe t is 
wo of challenge, See Trin. 6, Eliz, Moor's Reports 67. Squire and 
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Writ of Right Patent. 
neighbourhood of N. who may better know and ſpeak the 


truth, to make cognizance of our great aſſiſe between A. de- 
mandant and B. tenant, of one meſſuage with the appurtenances 
in N. whereupon the ſame B. who is tenant, hath put himſelf 
upon our great aſſiſe, and hath prayed that cognizance may be 
made, whether of them hath greater right in the meſſuage 


_ aforeſaid, and ſummon by good ſummoners the aforeſaid B. 


Præcipe in 
Capite. 
Ant. 3. D. 


holden of the 


31 H. 8. 


ſon can ſue this writ, if he hath not an e 


that he be then there to hear that election; and have you there 
the names of the aſoreſaid knights and this writ. And when 


the plea is in the common pleas, then this writ of magna afſiſa \ 


eligenda ſhall iſſue out of the common pleas, and is judicial: 
But in the caſe before it ſhall iſſue out of the chancery with- 
out paying a fine. And if the demandant ſue a writ of Pre-} 
crpe in Capite in the common pleas for lands holden of another 
lord than of the king, then the lord of whom the lands are 
holden, may ſue forth a writ directed unto the juſtices of the 


common pleas, rehearſing how that the land is holden of him, 


commanding them to proceed no farther, &c. 

And as before is ſaid, none can ſue or maintain ſuch writ of C 
right patent, but they who have an eſtate in fee-fimple, as te- 
nant in fee-fimple, or abbot, or prior, or biſhop, or maſter of 
an hoſpital; and a body politick, as mayor and commonality, 
or bailiffs and commonalty, &c. and ſuch bodies politic may 
have ſuch writs for their poſſeſſions. But parſons, vicars, or 
chantery prieſts or prebendaries, who have patrons and ordi- 
naries over them, cannot maintain this writ of right patent, but 
another writ, which is called Juris Utrum; the nature of ſuch 
writ ſhall be after expreſſed. 

If a man bring a writ of right patent as heir unto his anceſ-· 
tor, he ought to lay the ſeiſin and eſplees, as in pernancy of 
the profits of the lands in his anceſtors. And if an abbot, 
biſhop, or ſuch body politic, bring ſuch writ, he ought to lay 
the ſeiſin of the eſplees as in pernancy of the profits in them- 
felves, or in their predeceſſors. And for the refidue of this 
matter touching the writ of right patent, and the count, and 


the bars, and all the circumſtances thereof, ſee the title of 


Droit in the abridgments. | 
And note, That a writ of right, which is called Præcipe in I. 
Capite, 1s no writ of right patent, but is a writ of right cloſe, 
and ſhall be directed unto the ſheriff of the county, and lieth 
where the king's tenant, who is ſeiſed in ſee-ſimple of lands 
; TA in chief as of his crown, and not of the 
king as of any honour, caſtle, or manor, but -merely of the 
king as of his crown, who is a lord in groſs, (becauſe it is holden 


Dyer 44, 45.0f im who is always king) is deforced, &c. And this writF 


is as high in its nature as the writ of right 3 ene” no per. 
ate in fee-limple o 
8 F his 


Writ of Right Patent. 


his own poſſeffion and ſeiſin, or of the ſeiſin of his anceſtor 
or predeceſſor. | 


G And it lieth alſo where tenant in fee ſimple of any lands or 


tenements, who holdeth ſuch land or tenement of the king in 
chief as of his crown, and not of the king as of any honour, 
caſtle, or manor, loſeth his lands or tenements by default in a 


Pracipe quod reddat: Now he or his heir may have this writ 


of right, of Præcipe in Capite, againſt the tenant of the free- 


H hold of thoſe lands or tenements. And this writ ſhall be cloſe, 


and ſhall be directed unto the ſheriff, and returnable in the 


common pleas before the Juſtices there: And in this writ he 


ought to lay the ſeiſin in himſelf, or in his anceſtor or prede- 

cellor, in the ſame form as he ſhall do in a writ of right. 
The king to the ſheriff of Nottinghamſhire, &c. Com- 

mand A. that juſtly, &c. he render to B. one meſſuage with 


the appurtenances in D. which he claimeth to be his right and 


inheritance, and to hold of us in chief, and whereof he com- 

lains that the aforeſaid A. unjuſtly deforceth him; and unleſs 
# will do this, and the aforeſaid B. ſhall give you ſecurity to 
proſecute his claim, then' ſummon by good ſummoners the 
aforeſaid A. that, &c. Or thus, if an abbot or ſpiritual per- 


ſon ſue the writ: Which he claims to be the right of his 
church of Saint Mary of N. and to hold of us in chief, and 


whereof he complains, &c. 


K And by this writ it fully appears, that lands which are 
- holden of the king as of an honour, caſtle, or manor, are not Bro. Livery 
holden in Capite of the king, becaule that the writ of right in 57- 
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ſuch caſe ſhall be directed unto the bailiff of the honour, or caſ- Prerog. R. 
tle, or manor, to do right, &c. But when the lands are holden 5 e 
of the king as of the crown, they are not holden of any manor, B. herd 
calile, or honour, but merely of the king as king, and of the 16. 
king's crown as of a ſeigniory (a) by itſelf in groſs, and in 33 H. 8. 58. 
chief above all other ſeigniories. And thereof it followeth, tbere are 


8 : ' ſome ho- 
that there are many errors and erroneous opinions at this day nours of 


3 e — 

* — 

r 
. 
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7 N. 
———— — 
An 


in the ſuing of liveries, and finding of offices, and determining which lands 
which are holden 


(4) Note; M. 30 H. 8. Dyer 44. A tenure in chief (1,) ought to be 
held of the king, and created by him. (2.) It ought ts be held of him 
as of his perſon. And (3.) per Dyer 45. The king by no means can 
grant or ſever the tenure and ſeigniory in Chief from the crown. The 
king purchaſes a meſnalty, yet the tenant ſhall hold as before; So if he 
torejudge the meſne, c. he ſhall hold as the meſne held, The king 
grants land in tail, and after confirms it to hold of him by a penny, &c. 
The grantee ſhall notwithſtanding hold it in chief, although there are 
theſe words added, And not in chief; and if he grant the reverſion, both 
tne tenure and the ſervices ſhall remain to the king. See the tenure of 
the honour of Plympton, and 36 H. 8. Dyer 58. The tenure of the 
honour of Glouceſterz and Note, The tenure of the principality of Wales, 
not the ſame. Dyer 344. 
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Writ of Right Patent. 


in Capite. which lands ſhall be taken to be holden of the king in chief 
—_ 45. and which not; and therefore quere to know the truth. L 
5 1 Yeo In Præcipe in Capite the tenant ſhall not plead, that the te- 
recto g. nements are not holden of the king, although the writ doth fo 
F. Droit 5, ſuppoſe; but he ought to take the ſame by proteſtation, and 
| | plead other matter in bar, if he have any matter to plead. 
And ina writ of right he ought to count of his own ſeifin, M 
or of the ſeiſin of his anceſtor: And if he count of the ſeiſin 
of his anceſtor, he may alledye the ſeiſin in the time of Kin 
Richard the Firſt, but the ſeiſin is not traverſable: But the 
tenant may tender a demy mark to inquire of this ſeiſin, &c. 
And if it be found with the tenant, that the anceſtor was not 
ſeiſed, the demandant ſhall be barred. But if the king be 
arty demandant, the tenant cannot tender the demy mark to 
1nquire of the ſeiſin, but ought to plead in bar; and there the 
tenant ſhall have no imparlance without the aſſent of the king's 
ſerjeants. And it ſeems reaſonable, if the tenant in a Pracipe 
quod reddat loſe by action tried, that yet he ſhall have a writ 
x of right. 5 : 
4 Co. 43. And ſo if the demandant be barred in an aſſiſe of Mortdaun- N 
ceſter brought by him, or other real action, as a writ of Entry 
| fur Dilſeiſin, &c. or the like writ, and is barred by action 
[D 6 } tried, yet he ſhall have a writ of right patent, or Præcipe in 
Capite, if the lands be holden of the king in chief: And ſo it 
12 ſeemeth, if a man loſe by default in a writ of right (a) before 
5 Co. 86. the miſe joined, yet he ſhall have a writ of right againſt him 
If the tenant ho recovereth. But after a miſe joined it is otherwiſe; for 
wy . q then upon default after iſſue joined, the judgment ſhall be 
e E. de- final, as well againſt the demandant by his nonſuit, as againſt 
fault, final the tenant, if he make default after. 
judgment 
upon that default ſhall not be given, but a Petit Cape ſhall iſfue z for peradventure he 
may ſave his default: But judgment final, where it ought not to be in a writ of right, 
ſhall bind until it be reverſed. IHE 


Litt. 114. 


This muſt And a man ſhall have a writ of right patent of a rent, as 
be intended well as of land. | | | 


of a rent ſer- | 
vice, for of a rent charge or ſeck no writ of right lies; per Herle. 45 Ed. 3. F. 


Droit 32. 


Writ. 


Judgment in a writ of right, vide ant. pag. 1: and 2. & infra. 
(a) The demandant imparls on the vaucher of the tenant and return 
(into court) and the tenant was demanded and made default, and judgment 
given againſt him, becauſe he departed in contempt of the court. 38 Ed. 
3. 13. and ſo of the demandant it he imparls, & e. after the miſe Joined. 
13 Ed. 3. F. judgment 169. and the like of the tenant, 11 Ed. 3. F. judg - 
ment 126. Judgment final is given on a departure in deſpight of the 


court. 53 Ed. 3. F. Judgment 252, But not on a default in a Petit 72 
15 b N alter 


| Writ of Right in London. 


ments within the city, &c. by him who claims an eſ- 
tate in fee-fimple in the lands and tenements, and not by him 
who claims an eſtate tor life, or in tail, or in dower, or b 

the courteſy. For if tenant in fee-ſimple loſeth his lands in 
London by default, or by verdict, it ſeemeth that he ſhall have 
a writ of right of thoſe lands directed unto the mayor and ſhe. 


riffs, and it ſhall be in the nature as a writ of right patent. 
And the form of the writ is ſuch : | 55 
The king to the mayor and ſheriffs of London, 8 
We command you, that without delay you do full right to E. 
of N. of one meſſuage and two ſhops with the appurtenances 
in London, which he claims to hold of us by free fervice, &c. 
whereof W. deforceth him, that we may hear no more cla- 


mour 


after the miſe joined. 12 Ed. 2. F. Judgment 235. So Judgment final 
given on a confeſſion after the miſe Joined, but not before. 13 H. 4. F. 
Judgment 248. 33 Ed. 3. ibid. 253. a . 

Where the tenant vouches, final judgment ſhall not be given againſt the 
vouchee, except he be tenant to him that vouches him, though it be after 
the miſe joined; per Bingham. 13 Ed. 3. Judgment 152. contr. 14 Ed. 
3. ibid. 154. See judgment agairſt a prebend. 12 Ed, 3. Judgment 
163. againſt a baron and feme; and yet the feme ſhall afterwards have a 


Judgment 232. See judgment final given after the champions were 
brought, and another day given, the tenant made default; but the de- 
mandant appeared with his champion. 29 Ed. 3. 12. and ſo is 1 H. 6, 5, 
Note, If the tenant tenders the miſe, either by grand afliſe or chum- 
pion, and the demandant imparls thereupon, and at the day the tenant 
makes default; judgment final ſhall be given, Becauſe he departed in 
contempt of the court. 3 H. 6. 55. 10 H. 6. 2. and ſo is the caſe to 
be intended. 44 Ed. 3. 28. Vide ſupra. So if after the miſe is joined by 
champion, the tenant appears without his champion. 12 H. 3. 10. But 
if the miſe is joined dy grand aſſiſe or battle, and afterwards the plea is 
Put without day, i. e. — ; and then upon a reſummons the te- 
nant afterwards makes default, judgment final ſhall not be given. 3 Ed. 
3-5. 1 Ed. 3, Alſo if the mile is joined by grand affiſe, and at the day 
of Niſ prius, &c. the tenant makes default, a petit cape ſhall iſſue; and 
it at the return thereof the tenant dots not come in, nor ſave his default, 
Judgment final ſhall (not) be; But if the demandant makes default at any 
day after the miſe joined, judgment final ſhall be given againſt him. See 
12 H. 7. 10. or 20, Dyer 98, 103. $ Co. 86. a. See 3 Ed. 3. 29. If 
in a writ of right againſt baron and feme, they tender the miſe, and the 


demandant imparls thereupon, and afterwards makes default, judgment 
final ſhall be given, 


cepted. 11 Ed. 3. F. Judgment 126. 13 Ed. 3. ibid, 129. acc*. where the 
fermor was received, And 14 Ed. 3. 151. Simile, Vide poft. 11. D. E. 


F 


RIT of right patent in London lieth of lands or tene- 5 


cui in vita. 33 Ed. 3. Ibid. 152. It ſhall not be againſt the king. Ibid. 
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Note; Where it was againſt baron and feme, and before the miſe ac- 
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Writ of Right in London. 


mour thereupon for want of right. Witneſs, &c. And it 
Mall not be ſaid in this writ, And unleſs you ſhall do this, 
the ſheriff of ſuch a county ſhall do it, becauſe the writ is as 
well unto the mayor of the ſaid city as unto the ſheriff. 
And the writ of right patent, which ſhall be directed unto 
another city or borough, ſhall be of like form as the writ afore- 
ſaid is, as appeareth by the Regiſter, thus: | f 
The king to the mayor and bailiffs of Oxford, greeting: 
We command you, that without delay you do full right, &c. 
to E. of C. of twenty ſhillings rent, and paſture for fixteen 
cattle, with the appurtenances in N. of n A. of B. un- 
juſtly deforceth him, &c. c 
Burgage te- And becauſe that the lands and tenements within cities and D 
nure. boroughs are holden of the king in burgage tenure, it behoveth 
that the writ of right patent be directed unto the ſaid mayor F 
and ſheriffs or bailiffs, as bailiffs and officers of the king, as 

Note; Allif lands were holden of the king, as of an honour, or caſtle, 

the lands, Or Manor, | 


&c. within ; | 
the city of London, and the liberties thereof, are held in free burgage without any 


Meſnalty. Privileg. Lond. 72. 


And alſo upon a writ of right ſued in London the plea ſhall E 
not be removed by (a) Tot, or Pine, or Recordare, as another 
writ of right ſued in the court of another lord ſhall be, But 
if the tenant in the writ of right in London vouch a foreigner 
to warranty, the demandant ſhall come into the chancery, 
and ſhall ſue a Summ' ad warrantizandum in the common 
pleas. before the juſtices at a certain day, and another writ 
unto the ()) mayor and ſheriffs, to ſend the record before the 
ſaid juſtices at the ſame day, &c. and then the mayor and ſhe- 
riffs do adjourn the parties before the juſtices of the common 
Pleas at a certain day; and alſo at the ſame day ſhall ſend the 


„ 


record which is before them before the ſaid juſtices; and when 
1 the I 

VET 0 

(a) N. B. That at common law the record was removed by a writ out P 
of Chancery, and after the warranty determined, it was remanded back; L 
per Hankford. 14 H. 4. 26. * 
(5) See the power of the juſtices on ſuch removal of the record. 44 -y 
Ed. 3.2. They may record an aid-prayer for the tenant, and remand the 8 


record. 18 Ed. 3. 1. They may grant a reſceit to the wife on a depar- 
ture of the huſband, in delpight of the court. Contra. 31 Ed. 3. F. 
reſceit 123. But they cannot give judgment upon a default. Ibid. 4. 
Ed. 3. 31. 42 Ed. 3. 1. Nor give judgment upon a confeſſion; nor take © 
- — ” between the tenant and vouchee; nor enter the confeſſion, &c. 
I „ 

A vouchee cannot plead in bar, but may vouch over a foreigner; pe: q 
Kell. contra Stouff; and 49 Ed. 3, 31. They cannot try a new illuc * 
pleaded by the tenant to the writ, ; 


Writ of Right in London: 


t the juſtices have determined the warranty, they ſhall (a) ſend 
. back the record by writ, which ſhall iſſue out of the rolls of 
8 the juſtices, directed unto the mayor and ſheriffs, commandin 
them to proceed in the lea within the ſaid city. And the 
0 ſame is by the ſtatute of Glouceſter, of foreign voucher to 
- warranty, cap. 12. And ſo it ſhall be done, if the tenant 


plead a foreign plea, (@) the plea ſhall be removed as afore- 
5 ſald, and when the matter of the plea is determined, then 
* it ſhall be ſent back to the mayor ans ſheriffs as aforeſaid, by 
N the equity of the ſaid ftatute. . 
t- And by the rule in the Regiſter every Præcipe quod reddat of 

plea of lands or tenements in London ſhall be directed unto 
d D the mayor and ee eee But every other writ ſhall be 


th directed unto the ſheriffs only c | 
or F And now it is a common opinion, That if a man hath title v 16 E. 
as to have a formedon of lands or tenements in London, or any 8. E. 6 

le, other action real, as a writ of entry ſur diſſeiſin, or other writ 


whatſoever of lands or tenements, he ought to ſue this writ of 
right patent (H directed unto the mayor and ſheriffs of Lon- 
don, that they ſhall do right, &c. and that the demandant, 
upon this writ, ſhall make his proteſtation to ſue it in the na- 
ture of what writ he will, as a man ſhall do upon a writ of 
droit cloſe ſued in ancient demeſne. But it ſeemeth the law 
ſhall not be ſo; for this writ 1s a writ of right patent, which 
is directed unto the mayor and ſheriffs as other writs directed 
unto another city or borough are. And I have not heard that 
a man ſhall make proteſtation to ſue ſuch writ patent in the 
nature of what writ he will. But the city of London by their 
cuſtom have power to 22 of lands within the * 
; N ä Other 


(a) Id eſt, In a plea real, but not in a plea perſonal; per Friſby. 3 H. 
4. 12. But on a foreign plea pleaded in a plea real or perſonal it ſhall be 
removed to be tried, and afterwards remanded, by the better opinion. 
Ibid. And ſoit is on a plea pleaded in a court baron, or antient demeſne, 
or county palatine, #4 H. 4. 25, 26. 22 H. 6. 48. Lib. Intrat. 229. 
But it is otherwiſe, if a reſummons be ſued out of a court which has conu- 
lance on a foreign plea z per cur', 14 H. 4. 25. See per Norton and 
Hull, a foreign iſſue joined in debt brought in court baron or other court, 
Which may hold plea thereof, or in a ſuit by bill by a copy-holder it 
ſhall not be tried here (in Weſtminſter-hall) contra of a writ of right 
brought in the court of the lord. 1 H. 5. 12. Qr. 264. | 
6) See a Formedon of lands in London. 43 Ed. 3. 21. So a writ of 
right in the huſtings there, and proteſtation made in nature of a Forme- 
don. 18 Ed. 3. 8. See alſo 3 H. 4. 12, 19. A foreign plea pleaded in 
2 Formedon in London ſhall be removed to be tried (here) and after trial 
remanded to be adjudged (there) 14 H. 4. 25. 

N. B. 18 Ed. 3. 8 The writ of right was ſued in nature of a Forme- 
don in deſcender in London. See 4 Inftit. 147. And no writ lies of land 
in London, but in London only. Dyer 313. 


Writ of Right in London. 


other the king's writs as well as by writ of right patent, and 
that appeareth by the Regiſter. ; 8 9 
„ H. 6. zz. (a And it appeareth, that London is not ancient demeſne; G 
ac. 37 H. 6. for then the writ of right, which ſhall be directed unto the 
27. But mayor and ſheriffs, ſhould be cloſe, and not patent. And it 
Plow. 124. appeareth in the Regiſter, in the title of Juris Utrum, that a 
Staundford, Juris Utrum was ſued of tenements in London returnable be- 
f fore the juſtices of the common you 


And alſo it appeareth in the Regiſter, in the title of writs of 

waſte, in the end of the title, that a writ of Partic' facienda 
was directed unto the mayor and ſheriffs of London, to make 
partition of tenements in London; and alſo there followeth a 

15 Prit of Eftrepement, ſued and directed unto the ſheriffs of 

| London, upon a writ of (b) Juris Utrum depending before 

[ 7 J] the juſtices of the common pleas, of tenements in London. 

| And it appeareth in the Regiſter a writ of Fu/ticies of dower A 
ſued in London for lands in London was directed unto the 
mayor and ſheriffs of the city, and a ſpecial writ for the heir 
in tail for lands in London directed unto the mayor and ſheriffs 
there, upon a (c) deviſe made of the lands unto his anceſtors 
in tail, &. And the like writ for him in the remainder in 
tail, and alſo for him in che reverſion. And the like writs 
upon deviſes made in other cities and boroughs by ſome perſons 
to others, &c. And theſe writs are in the Regifter after the 
writ of Formedon in the remainder. Fol. 244. 

And by theſe writs it appeareth, that a writ of right pa- 
tent, which is directed unto the mayor and ſheriffs of London, 
is not ſuch a writ as a man ſhall declare thereupon in the na- 
ture of what writ he will, &c. as it ſhall be a writ of Droit 
Cloſe ſued in ancient demeſne ; but that it behoveth to ſue in 
London his writ in the nature of ſuch writ as his caſe requir- 
eth, &c. But guære veritatem of that which was uſed in an- 
tient times in London. . Fr 


| | 0 
F (a) Note; In 7 H. 6. 32. it is certiſied, that London is not ancient 
emeſne. - | 

(5b) See a Juris Utrum of tenements ia London challenged; for that 
their franchile is, not to implead or be impleaded withont their city 
walls. M. 16 Ed. 3. 

(e) See the firſt Charter of Ed. 3. to London the citizens of London 
being ſree, may deviſe their lands there in Mortmain; and this ſeems to 
be an antient cuſtom there. See Cro, Car. 48 and 57, And by the cuſ- 
tora of London he who holds lands there jointly wah others, may deviſe 
that which belongs to him without any other ſeverance. See 49 Ed. 3. 
London, And by the cuſtom there, all the lands and tenements, rents 
and ſervices, Within the [aid city and ſuburbs are deviſable. So that the 
freemen and women of the ſaid city may by the ſame uſage deviſe them 
5 3 and for what eſtate they will. See Calthorp's caſes 103, 104, 


— 
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Writ of Right in London. 


B And it appeareth in the Regiſter, that the King ſhall have a 


writ of eſcheat returnable into the King's Bench for lands in 
London eſcheated unto the king; and by the ſame reaſon ano- 


ther man ſhall have a writ of other nature, there, returned in 


the Common Pleas. 2uere; For the king hath a prerogative 
in this matter before others, to ſue in what court he will ; but 
he cannot alter or change the nature of the writ, otherwiſe 
than the law giveth the ſame to him; (a) and therefore guare 
of this matter. | 


C There is alſo another ſuit which lieth in a city or borough 


for lands or tenements, by uſage and cuſtom of the city, and 
that is by bill without any writ out of the Chancery ; and the 
ſame is called a bill of Freſh Force, or an aſſiſe of Freſb 


tenements after the death of his anceſtor, or after the death 
of his tenant for life, or in tail, or in dower, or the like; 
now within forty days after the title accrued unto him, he may 
ſue this bill of Freſh Force, and ſhall make proteſtation to ſue 
in the nature of what writ he will, as aſſiſe de Moridauncefter, 
or aſſiſe of Novel Diſſei/in, or Intruſion, or of Formedon, or in 
the nature of any other writ, as his caſe doth require : But 


after the forty. days paſt after the title accrued unto him, he 


_ to ſue a writ out of the Chancery, directed to the mayor 
and ſheriffs of London, as the caſe lieth. 


D And alſo it appeareth by the ancient treatiſe of Matura Bre- 


vium, that if a foreigner ſue an aſſiſe, or other Præcipe quod 
reddat of lands in London in the Common Pleas, &c. that the 
mayor and ſheriffs, &c. (D) may demand conuſance, &c. And 
therefore it ſeemeth, if they do not demand conuſance of the 
plea, but ſuffer the recovery to paſs in the Common Pleas be- 
fore the juſtices, that then the recovery is good in the Com- 
mon Pleas for the lands in London. And when the mayors 
and bailiffs ſhall demand conuſance of pleas, and when not, 
and when they have ſurceaſed their times, appeareth in the 
title Conuſance, in the abridgments, more at large; and there- 
ſore ſee there. 


(a) Here the words and others are added to the original. 
() See per Pult. That they have not conuſance in please (or ſuits) 


real, but only in pleas perſonal, M. 16 Ed. 3. 


Eſcheat. 


Aſſiſe of 


Force, and lieth only where a man is diſſeiſed of his lands and freſh force. 
tenements in any city or borough, or deforced of any lands or 


16 
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Writ of Right of Dower. : 


HE writ of right of dower 1s atent, and ſhall be di- E 


refed unto the heir, to ſue in the court of the heir, as 
It er by Britton. And where the writ is directed unto 
the heir of the huſband, and the ſame heir is ſeiſed of the land 
whereof the wife demandeth dower, then if he will not aſſign 
dower unto the feme, the feme who is demandant may remove 


Tolt ant. 3. the ſame by a Tolt into the county, and alſo may remove the 


Tame out of the county into the Common Pleas by a Pone, Gc. 

without ſhewing of any cauſe in the writ, as the demandant 
ſhall do in a writ of right patent. But the tenant in a writ of 
Tight patent ſhall not remove the plea out of the county into 
the Common Pleas, without ſhewing of cauſe in the Pone. 
And the tenant in a writ of right patent, or in a writ of 
Tight of dower, may remove the plea into the Common Pleas 
by a Recerdare out of the court of the lord, upon cauſe ſhewed 
in the writ. And what cauſes are ſufficient and good to re- 
move the plea out of the lord's court, or out of the county, 
or what not, does appear in the Regiſter; and therefore ſee the 
cauſes there. But the demandant cannot remove the plea out 
of the court of the heir by a Pone, becauſe he ought firſt to re- 
move it by a Tcl; into the county, and from the county he may 
remove it into the Common Pleas by a Pore without ſhewing 
of cauſe in the writ, as before is ſaid, 

And in a writ of right patent the plea may be removed at 
the tenant's ſuit by a Fd, a out of the lord's court into the 
Common Pleas, before the juſtices there: And by the ſame 
reaſon it ſeemeth, that 1t may be removed at the ſuit of the te. 
nant, in a writ of right of dower, out of the heir's court into 
the Common Pleas, before the juſtices there, by Recordare, for 
good cauſe. But guære. | | 

And if the huſband do enfeoff a ſtranger of all his lands, 
and dieth, and his heir hath nothing by deſcent; now if the 
feme be to ſue forth a writ of right of dower, it ſeemeth ſhe 
ſhall ſue her writ of right of dower directed unto the ſame 
feoffee, &c. for after the endowment the feoffee ſhall be her 
lord, and ſhe ſhall hold this law of him by ſealty. But be- 
fore the ſtatute of quia Emptores terrarum, if the huſband en- 
feoff a ſtranger of parcel of his lands, &c. to hold of him, 
then if the feme be to ſue a writ of right of dower againſt the 
feoffee, the writ ſhall be ſued in the heir's court, and the writ 
ſhall be directed unto the heir, for the ſeigniory that remain- 


And 


F 


Writ of Right of Dower: 


A And ſo if the huſband at this day giveth parcel of his ma- 
nor in tail to hold of him, and dieth, the feme ſhall ſue her 
writ of right of dower in the court of the heir of her huſband 
againſt the donee in tail, and the writ ſhall be directed unto 
the heir: But if the huſband makes a gift in tail of all the 
lands that he hath, and dieth, and the ſeme is to ſue a writ of 
right of dower of that land ; then the huſband's heir cannot 

have any court, becauſe he hath but a ſeigniory in groſs; and 
therefore it ſtands with reaſon that ſhe ſhould have her writ of 
right of dower againſt the donee in tail directed unto the ſhe- 
riff, returnable in the Common Pleas, and ſhe ſhall have this 
clauſe in the writ ; becauſe B. the chief lord of the fee, hath 
thereupon remitted to us his court. 

And ſo if the huſband make a leaſe of all his lands unto a 
ſtranger for life, and dieth, and the feme is to bring a writ of 
right of dower againſt the leſſee for liſe; then it ſeemeth rea- 
ſonable that the feme have her writ of right of dower againſt 
the leſſee for life in the Common Pleas, becauſe that he in the 

_ reverſion hath not any court. And although that this clauſe, 
| viz. becauſe B. the chief lord, &c. be put in the writ, if the 
lord have not any court to hold, becauſe it is a ſeigniory in 
groſs, and not any demeſne land to hold a court, &c. then, al- 
though the lord did never remit his court, and that there is not 
any matter app or remaining in the Chancery to prove 
the lord's will and aſſent to remit his court, yet the writ re- 
turned into the Common Pleas before the juſtices there, is 
good; and they ſhall proceed thereupon, if the lord hath not 
any court to hold plea for this matter. And it ſeemeth that 
the lord ſhall not have his action againſt the demandant for 
ſuing the writ in the Common Pleas, if he have no court to 
hold plea thereupon, and to do right unto the party. But if 
the lord hath a eourt to hold plea, then he may have a prohi- 
bition to the juſtices of the "mp Pleas, that they do not 
proceed upon the plea, otherwiſe not. Quære of this matter. 

And this writ of right of dower lieth where a feme 1s en- 
dowed of parcel of her dower; and ſhe would demand the re- 
lidue againſt the ſame tenant, and in the ſame town, then ſhe 
ought to ſhew this writ of right of dower : for the words of 
the other writ will not ſerve, viz. unde nihil habet, becauſe that 

| {he hath received part of her dower : and therefore of neceſ- 

LE ity it behoveth her to ſue this writ of dower to recover the 

reſidue; and the writ ſhall be directed unto the heir, or unto 

5 5 ri if he be in ward, as a writ of right patent ſhall 

, ; ©, . : f : ? 


| | And 


Writ of Right of Dower. 


And if a feme loſe her land which ſhe holdeth in dower by D 
default in a Præcipe quod reddat; yet according to (a) the opi- 
nion of ſome men, ſhe ſhall have a writ o _ of dower. 
But it ſeemeth, by the equity of the ſtatute of Weſt. 2. cap. 4. 
that if a feme loſe by default the land whereof ſhe hath had 
dower, that by that ftatute ſhe fhall have a QO ei deforceat 
to recover the land; and before that ſtatute ſhe had no remedy 
for to recover the land, but only an action of Diſceit, if ſhe 
were not ſummoned in this writ of right of dower. 

And if a feme hath a dower, and loſe the ſame by affiſe or E 

action tried, it ſeemeth ſhe hath not any remedy but only by 
attaint; for it ſeemeth that ſhe ſhall not have remedy to reco- 
ver by a writ of right of dower, becauſe ſhe had the land once 
aſſigned unto her in dower, and ſhe was in poſſeſſion of the 
ſame, ſo that the title was executed, and ſhe ought to ſue an 
action of her own poſſeſſion, if ſhe be afterwards deforced. 
Tamen quære. And after the plea removed unto the Common F 

| Pleas, the proceſs is then grand cape and petit cape, And in 

the heir's court the manner is to make a precept in the nature 
of ſummons, and of grand cape and petit cape, and the writ di- 
reed unto the heir is ſuch : 

The king to A. greeting : We command you, that without G 
delay you do full right to B. who was the wife of C. of a 
third part of ten acres of land with the appurtenances in W. 
which ſhe claims to hold of you in dower by the free ſervice 
of a third penny per annum for all ſervice, whereof C. un- 
juſtly deforceth her, &c. | | 

And alſo a feme may have a writ of right of dower of the H 
moiety, according to the uſage of gavelkind, where ſhe hath 
received part, —— is rde, of part. And it alſo appeareth ! 
by the Regiſter, that the feme ſhall have a writ of right of 
dower directed unto the heir himſelf, where he himſelf deforc- 

eth her of the profits of an office; and the writ is ſuch: 

The king to A. greeting: We command you, that you do K 
full right to A. and R. his wife, of the third part () of the 


iſſues 


(a) See accordant here with Jon. Rep. 381. 1 Cro. 445. And in ſuch 
caſe the. writ mentions their eſtates. W B. | - 
(6) See 15 Ed. 3. F. dower 81. Dower demanded of the profits ariſ- 
ing from a fair. See 11 Ed. 3. F. dower 18. Dower demanded of the 
moiety of a ſtallage ariſing from a fair, and held good, without ſaying ? 
moiety of the profits of the ſtallage; for the ſtallage is the profits. Sce 
the book of entries 234. Of the third part of the iſſues and profits of 4 
certain market every Tueſday, and of a fair every year on the feaſt of, 
c. 12 Ed. 3. F. dower 90. A demand of the third part of the profits 
of the office of a bailiff, parker, & c. without demanding a third part 

the office itſelf ; which cannot be, becauſe the office is intire. 1 
of the office of tentury, ibid. Sce 45 Ed. 3. F. dower 50. where a mw 


Writ of Right of Dower: 


;{ſues ariſing from the keeping of the gaol of Weſtmunſter-ab- 
bey, and of the third part of three roods of land, one rood of 

meadow, and of the rent of ſo many loaves, and of ſo many 

flaggons, or of ſo many firkins of ale by the day, or by the 

| week, or by the year, with the appurtenances in the city of 
Weſtminſter, which they claim to belong to their free tene- 
ment, which they hold of you for the dower of the ſaid R. in 
the ſaid city, and to hold of you by the free ſervice of Anding 
for you one third part of a keeper for the keeping of the gao 
aforeſaid, and of the gate of the ſaid Abbey, for all the ſer- 
rice, whereof you yourſelf unjuſtly deforce them, &c. 

\ And by this it appeareth, that a feme ſhall have a writ of 19 
right of dower of that thing which is appendant or appurte- ] 
nant unto the land which ſhe holdeth in power, &c. if ſhe be Vide infral. 
detorced thereof. Co” accord. 


Writ of Right de rationabili Parte. 


G FB A Writ of Right de rationabili Parte always lieth betwixt 
privies in blood, as betwixt brothers in gavelkind, or 

bet v een ſiſters and other coparceners, as nephews and nieces, 

and lieth for lands in fee-fimple : As if the anceſtor leaſe his 

lands for term of life, and dieth, and hath iſſue two daughters; 

and afterwards the tenant for life dieth, and one daughter en- 


H | tereth into the whole land, and deforceth her ſiſter of the land; 
; der ſiſter ſhall have this writ of right 4% rationabili parte: 
14 And ſo if the anceſtor was diſſeiſed of lands, and dieth, and 
1 | one ſiſter entereth into the land, and deforceth her ſiſter there- 
: of; the ſiſter who is deforced ſhall have this writ againſt her 
other ſiſter. And ſo two or three may ſue this writ againſt 
ok dle fourth ſiſter, or the aunt, and the niece may ſue this writ 
5 againſt that ſiſter which deforceth her of her part, &c. And 
: this writ lieth as well upon a dying ſeiſed of the anceſtor, if 
b one fiſter enter upon all, and deforce the other ſiſters, as 
n x Where the anceſtor doth not die ſeiſed: And the writ is a 
F writ of right patent, and ſhall be directed to the lord of 
ifs © Whom the lands are holden, as other writs of right patent ſhall 
he be, and ſhall be removed by tolt and other writs, as the com- 
. mon writ of right ſhall be. But grand aſſiſe, nor battail, Nat. Brev. 
72 | __ 
of, ; | 
fits was endowed of the third part of the profits of a mi!l, and had (thereby) 
of the freehold of the third part of the mill veſted in her. See 21 Ed. 3. 


ere 57. Dower of the third part of the office of the marſbalſea. 


Writ of Right de rationabili Parte. 


Poſt. 197. ſhall not be joined in this writ, for the privity of the blood 

that is betwixt them. Neither ſhall this writ be ſued againſt 

a ſtranger, and if it be it ſhall abate. And if the anceſtor die 

ſeiſed, and one ſiſter entereth into all the land, and deforceth 

her ſiſters, the others may ſue this writ of right de rationabili 

parte, or a writ of nuper obiit, at their election. And ſo it is 

for lands in gavelkind; if one brother entereth into all the 

lands, and deforceth his brethren, they may ſue this writ of 

right de rationabili parte, or a nuper obiit, if the anceſtor die 

ſeiſed: But if the anceſtor doth not die ſeiſed, then they ought 

Nat. Brev. to ſue this writ de recto rationabili parte. But againſt. a ſtran- 

9. er it behoveth to ſue 2iſe de mortdauncefter upon the death of 

Nie anceſtor, or other writ (as their caſe ſhall require) of the 

ſeifin of their anceſtor. And the form of the writ of right de 
rationabili parte is ſuch: _ | 

The king to A. B. greeting: We command you, that with. H 

© out delay you do full right to W. F. of ten acres of land with 
the appurtenances in B. which ſhe claims to be her reaſonable 
way which belongs to her of the free tenement which was ]'s, 
er father's or a- 1 uncle's or aunt's, or couſin's, in the 
ſame vill, and to hold of you by the free ſervice of the third 
part or the fourth part of one penny per annum for all ſervice, 
whereof B. and S. unjuſtly 3 her. 

And by the Regiſter, in this writ, a man may ſee what rent 
and ſervices all the land which is partible betwixt the fiſters 
ſhall yield and pay unto the chief lord, and accordingly put 
every one of the heirs to her part. So if there be one demand- 
ant and two deforceants, then thus; Which ſhe claims to hold 
of you by the free ſervice of the third part of ſo much per an- 
num. And if there be two demandants and two deforceants, 
then thus: Which ſhe claims to hold of you by the free ſer- 

vice of a moiety; or, of two parts of ſo much per annum for 
all ſervice. And if the land be holden by 4d. per annum and 
fealty, and there are two demandants and two deforceants, 
then the writ may be : Which ſhe claims to hold of you by 
the free ſervice of two pence per annum for all ſervice, &c. 
And if there be two ſiſters, and after the death of the an- J 
y ſup. ceſtor they enter and occupy in common as coparceners, and 
A. accord!, one of them deforce the other ſiſter to occupy that which is 
appendant or appurtenant to the tenement which they have in 
coparcenary; then ſhe who is deforced ſhall have a writ of 
Tight de rationabili parte againſt her ſiſter, of that which is ſo 
ee or appurtenant, and the writ for that ſhall be ſuch: 
ich ſhe claims to belong to her freehold which ſhe holds 
of you in the ſame vill, and ought to hold of you by the ſer- 
vice of ſo much for all ſervice, which W. &c. And in this K 
"writ heſhall make his demand of a certain portion of land, 23 
| | | to 


20 


Writ of Right de rationabili Parte. 


to ſo much as his plea doth amount unto, to hold in ſeveralty; 
as if the anceſtor die ſeiſed of twenty acres, and hath two daugh- 
ters, and one entereth into the whole, and deforceth her fiſter ; 
the other ſiſter ſhall demand by her writ ten acres of the twen- 


in ſeveralty, as her part doth amount unto (a). 


M And this writ of right de rationabili parte ought to be brought 


againſt all the coparceners that hold the land, &c. and by ot 
thoſe that are Fs ear of the land, as it appeareth by Brit- 


N ton: And voucher and view do not lie in this writ, becauſe of 


the privity of blood; but in a rationabili parte the view was 
granted H. 15 H. 5. becauſe that the anceſtor did not die ſeiſ- 


ed, &c. And non-tenure is no plea in this writ by Britton, 


&c. And the proceſs in this writ, after it 18 removed into the 


Common Pleas, is ſummons, grand cape and ou cape ; and in 
the lord's court the manner is to make procels in the nature of 
grand cape and petit cape, &c. 


. P And the heir of one 8 may ſue this writ of right 


de rationabili parte of the ſeiſin of the common anceſtor, which 
was of the ſeiſin of his anceſtor in the time of King R. 1. or 
H. z. or of the ſeiſin in the time of King John, or other kings 


after that time, if he can prove it. As a man ſhall have a 


writ of right patent of the (6) ſeiſin of his anceſtors in ſuch 


coparcener deforce her of the lands, ſhe may have a writ of , 
right patent againſt her fiſter for the land, and ſhall join the 
miſe by grand affiſe, or by battail, becauſe ſhe doth not there 
claim the land as heir to her anceſtor, as it ſeemeth: Tamen 
quare. | 


EB. And if a man hath iſſue two daughters, and dieth ſeiſed of 


lands in tail, and one daughter entereth into the whole, and de- 
forceth her ſiſter; there the ſiſter may have a fermedon againſt 
the other ſiſter, and not a nuper obiit, nor this writ of right 
de rationabili parte; for this writ lieth properly for the lands 
in fee-ſimple. | | 


(a) Vid accordant 12 Ed. 3. Judgment 162. 7 Al. 10. 7 Ed. 3. 
49, & c. cited in the margin of Co. Lit. 167. b. That if two coparceners 
be, and one diſſeiſe the other, and the diſſeiſee recovers in aſſiſe, &c. ſhe 

Il have judgment to hold her moiety in ſeveralty ; ſo if one coparcener 
recovers againſt the other in a Nuper obiit, or rationabili Parte, the judg- 
ment ſhall be, that the demandant ſha]l recover and hold in ſeveralty. 
3 Ed. 3.48. 4. H. 7. 10. 30 Ed. 1. Nuper obiit 18. 21 R. 2. 
Nuper obiit 22. | | 

(6) And in that caſe if the demandant be within age, the parol ſhall de- 
aur z contra, if there be no meſue deſcent of the right, 7 H. 4. 20. 


Writ 


L ty acres, becauſe that ſuch is her part; and by this writ if ſhe judgment. 
recover, ſhe ſhall have judgment to recover ten acres, to hold 


10 


battail 
h be. 
twixt them. 


21 


] 


; A times, &c. But if one coparcener claim the land by a feoff. Com. 306. 
ment made unto her by her anceſtor in fee; now if the other 22 


Vide Mag. Writ of Ne injuſte vexes. 
| Char, cap. ; os 


10. 
T7 RIT of ze 7njufte vexes lieth in caſe where lord and ( 
_ e W tenant are, Fe. 0 tenant hath holden of the lord and 
caſe, infra his anceſtors by fealty and twenty ſhillings rent yearly, and of 
G. late time the lord hath gotten (a) ſeiſin of greater and mor: 
rent of the tenant, by payment of the tenant of his own agree- 
ment without coertion of diftreſs: Now if the lord will diſ- 
train the tenant for this ſurpluſage of rent, the tenant cannot 
avoid the lord in an avowry, for the ſeiſin which the lord hath 
had by the payment of the tenant of this rent of his own agrec- 
ment. But the tenant may ſue this writ of ne infuſte vexes di- I) 
rected unto the lord; which writ is in itſelf a prohibition unto 
the lord, that he do not diſtrain his tenant to do other ſervices 
than of right he ought to do. And this writ in its nature 1s 
a writ of right, and ſhall be patent; and this clauſe, And un- 
leſs you will do this, the ſheriff, &c. ſhall be put into the 
writ, And the proceſs in this writ is, prohibition, attachment 
and diſtreſs againſt the lord, commanding him that he ſhall not 
diſtrain, &c. And this writ is founded upon the ſtatute of | 
Magna Charta, cap. 10. which willeth, That no man be dil- 
trained to do greater ſervice for a knight's ſee, nor for any 
other freehold, than is therefore due. And the form of the 
writ is ſuch : | | 
(b) The king to A. greeting: We command you, that you [ 
unjuſtly vex not, or permit to be vexed, B. concerning his 
free tenement which he holds of you in J. nor therefore require 
or permit to be required of him cuſtoms or ſervices which he 
oweth not, nor 1s uſed to do for the ſame; and unleſs you 
will do this, the ſheriff of Lincoln ſhall cauſe the ſame to be 
done, that we may hear no more clamour thereupon for wan 
of right. | | 
And this writ is always anceſtrel, viz. where the tenant and 
his anceſtors have holden of the lord and his anceſtors by ſealty 
and twenty ſhillings rent, or other rent and fervice; and of 
later time the lord hath incroached divers others ſervices ot 
rents, 
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(=) But if the lord recover more on an action tried, the tenant ſhall no! 
have a Ne injuſte vexes; per Knivet: Quere. 39 Ed. 3. 18. and ſee ac- 
cordant 38 Ed. 3. F. Droit 32. And by Green, the tenant ſhall have 4 
Ne injuſte vexes, although the lord recovers the rent by aſſiſe, which he 
had releaſed, but the deed thereof not produced in evidence; or whete 
the aſſiſe was taken on the ſeiſin and diſſeiſin. 7 H. 5. J. a. ; 

(b) This writ lies not againſt the lord where a recovery in an action! 
had by him. 38 Ed, 3. F. Droit 32. 


Writ of Ne injuſte vexes. 


rents, by payment of the tenant, or doing of other ſervices gut _— 
which he ought not to do unto the lord; then the tenant may wiſe in afliſe 
ſue this writ : For by incroachment of rent by the lord by of rent, 2 
payment of the tenant, the tenant ſhall not avoid the ſame in 2 Fg EY 
an avowry by the lord for that rent which is ſo incroached. . ſlavit; for 
But if the lord do incroach other ſervices which the tenant of the tenure is 
right ought not to do unto him, as homage or eſcuage; then traverſable 
the tenant may avoid this incroachment in avowry by the lord in theſe 


| for theſe ſervices, becauſe the tenant may traverſe the manner "15 


W of the tenure in that caſe; as to ſay, that he holdeth of the Al. C8. 


4. 11. 28 


. . 
him, or to pay more rent than of right he ought to pay, then 10 i 5 I. 


the appurtenances in W. by homage, fealty, and by the ſer- 
| vice of the twentieth part of a knight's fee, and by the ſer- 
vices to render to the ſaid A. half a pound of pepper yearly 
at the ſeaſt of All-Saints, for all manner of ſervices; yet the 
aforeſaid A. over the ſervices aforeſaid, vexeth the ſaid B. and 
ſuffereth him to be vexed, and of him demandeth and diftrain- 
eth, and ſuffereth him to be diſtrained for nine ſhillings per 
annum of rent, for which he is damnified unto his damage of 
twenty pounds. And ſo note, that he ſhall declare of damages 
in this writ; and then upon this count, the lord who is defen- 3 
dant ſhall make his defence, and ſhall defend the wrong and | 1 80r. 
force, &c. and ſhall count againſt the plaintiff, and ſhall ; 
ſay, that he doth not tortiouſly demand the ſaid rent of 
nine ſhillings over the other ſervices, &c. for he ſhall ſay, 
| that the ſaid B. holdeth the ſaid twenty acres of land, &c. of 
him by the ſaid rent and ſervices, &c. and that he the ſaid A. 
| was ſeiſed as well of the ſaid rents of nine ſhillings, as of all 
the other ſervices aforeſaid, by the hands of the aforeſaid B. 
as by the hand of his very tenant for the ſaid twenty acres of 
lands with the appurtenances, as of fee and of right in time 
of peace, viz. in the time of king Edward, late king of Eng- 11] 
nd, &c. in taking of the eſplees, viz. rents, &c. And that 
| fuch is his right, he is ready to make good his body, &c. 
And thereupon he who is plaintiff in the Ie inj uſſe veces 
ſhall defend this count, and thereof ſhall put himſelf ypon the 
8 | gran 
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Writ de Recto Clauſo. 
grand affiſe, and fo the miſe hall be joined betwixt them 


is writ, which is at firſt but a prohibition, &c. And jude. 3 
ment final ſhall be given upon this writ after the miſe Joined, 
if it paſs againſt any of the parties; or if any of them be non. 
ſuit, or make default after the miſe joined. And ſee the form 
of the count and of the defence in this writ, in the book of 
entries of pleas, f. 90, on the firſt page. | 

23 Andit appeareth M. 18 Ed. 2. that the (a) feoffee ſhall . 
14 H. 4. 5. not avoid ſeiſin of rent had by incroachment of his feoffor, nor 
ac. by Thir- ſhall he have a writ of Ne injuſte vexes; nor a man ſhall not 
ning, and have a writ of Me injuffe vexes againſt the grantee of the ſeig- 
See 12 H. niory as appeareth p. 10 E. z. . 
And Trin. 20 Ed. 3. it appeareth that tenant in tail ſhall 1 
Hankf. not have Ie in fuſte vexes, Sc. but he ſhall plead, * and ſhey 
*Sec 20 Ed. the matter, and ſhall not be eſtopped by the payment and ſei- 
3. F. av0W-fin had by the hands of his ae wee but by a ſeiſin had by 
TJ 131. his own hands he ſhall be bound during his time in avowry, 
| as it ſeemeth. But after the miſe Joined in a writ of Ne in. 
fuſte vexes ſued, if the parties imparl until another term and 
day, and after at this term at the day the lord, who is the de- 
fendant in the Ne infuſte vexes, make default, now what pro- 
ceſs ſhall be awarded thereupon, or if judgment ſhall be gen 
_ this default without any proceſs, quære. And ſo if the 
plaintiff at another term after the miſe joined, and day given, 
Sr. make default, it ſeemeth he ſhall be nonſuit, Sc. See 
1 
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RIT of Droit Cloſe is a writ which is directed unte] 
the lord of ancient demeſne, which lieth for thoſe te- 
nants within ancient demeſne, who held their lands and tene- 
ments by charter in fee-fimple, or in fee-tail, or for life, or in 
dower ; if any of them be ouſted of his lands or tenements, or 
diſſeiſed, &c. he or his heir may ſue this writ of Droit Cloſe, 
directed unto the lord of ancient demeſne, commanding him to 
do right, &c. in his court; and the form of the writ is ſuch: 


l 
Henn 


(a) See accordant 33 Ed. 3. F. Avowry 255. or rather 225. And 
therefore on ſpecial matter ſhewn he may traverſe, That he takes by tht 
feoffment, and the tenant by whoſe hands the ſeifin was, ſhall not 391d 
this on the Avowry, 11 Ed. 3. F. Avowry 217. | 


Writ de Recto Clauſo. 


We command you, that without delay, and according to the 


9.3 cuſtom of the manor of J. you do full right to A. of one meſ- 
0 ſuage with the appurtenances in J. whereof B. unjuſtly deforc- 
By eth him, that we may hear no more clamour thereupon for 
6 want of right» Witneſs, &c. And another writ thus: 

of WT The king to his bailiffs of the caſtle of Bamburgh, greet- 


ing: We command, &c. that, &c. according to the cuſtom of 


ale manor of the caſtle of Bamburgh, you do full right of two 
107 parts of the fiſhery of the water of J. in Bamburgh, whereof 
not B. deforceth him, &c. And the order of png the parcels 
Wof houſes, lands, meadows and paſture, &c. ſhall be obſerved 
and uſed, as ſhall be done in a writ of right patent. And this 
writ may be ſued of common of paſture, and for ſtopping of a 
Way, and ſuch like. And the writ for the common is ſuch : 


ie 
fo The king, &c. We command you that you do full right, 
| by (c. of common of paſture in T. which belongeth to one meſ- 
ry, 1 i uage and ten acres of land, which he holds in the ſame vill 
in. ccording to the cuſtom of the manor aforeſaid, whereof B. C. 
and Wind D. Bn ks deforce him. And for ſtopping of a way the 
de. ric is ſuch: 
b 0. The king to the bailiffs of the 2 of Lichfield and Co- 
nen entry of the manor of C. greeting: . hath complained to 
the s, that W. unjuſtly and without judgment hath obſtructed a 
ven, {WTE&criain way in D. which is within the precinct of the ſame 
See anor, to the nuſance of one meſſuage which the ſaid R. 
olds according to the cuſtom of the manor aforeſaid in the 
me vill: And therefore we command you, that having called 
, Peſore you the parties aforeſaid, and having heard their rea- 
ens, from hence thereupon you (b) cauſe to be done to the 
aid R. due and ſpeedy fulneſs of juſtice in the premiſſes, as 
ath been uſed to be done according to the cuſtom of the ma- 
tor aforeſaid. | 
And note, that the demeſne lands of a manor, and the ma- 
unto er itſelf, which is called ancient demeſne, is pleadable at the 
"pt ommon law; as a man ought to ſue his action for the manor, 
_ nd for the lands, which are parcel of the manor, at the com- 
or in 98 8 mon 
ts, or | | | 
Cloſe, e Note; Though the writ is directed to the bailiff«, yet the ſuitors 
um to e Judges, Mich. 17, 18 Eliz. Rot. 1381. See Benl. N. 254. 
= ole allo z Although the precept be quod venire faciat 12, &c. yet on 
uch: e proteſtation to ſue in form (or nature) of an aſſiſe, the return of 12 is 
doc, and fo it ſeems of 24, Hill. 19 Eliz. 3. Hayter's Cale, & 44, 
Henr) ubrahal's Caſe. | 
% But note; Some actions which are ſuable there (i. e. in the 
And 3 court) only, are ſuable by way of plairt, as reple vin, account 
'by the EF 3 in ſocage; and ſo it ſeems of a writ of meſune. See 21 


t avoid 


Henry by the Grace, &c. (a) to his bailiffs of J. greeting: 


24 


[ 


I2 


25 


hands of a (a) free tenant who holdeth of the manor, for theſe 


Iſame court in form and nature of a writ of aſſiſe of novel di- 


Writ de Reo Clauſo. 


mon law and in the Common Pleas. But if 5 man will ſue ſor 
the lands which are holden of the manor, which are in the 


lands he ought to ſue this writ of Droit Cloſe, directed unto 
the lord of the manor, and there he ſhall make his proteſtation 
to ſue in that court the ſame writ, in the nature of what writ 
he will declare. And the form of entry when ſuch writ is 
brought in court, 1s ſuch : 

At this court cometh R. N. by Nicholas B. his attorney (by 
the letters patent of the ſaid R.) and hath delivered to the afore- 
ſaid bailiffs a certain cloſe writ of the lord the now king, di. 
rected to the ſame bailiffs, to be executed in form of law ac. 
cording to the cuſtom of the manor aforeſaid, the tenor where. 
of followeth in theſe words: | ; 
Henry, &c. to the bailiffs of J. of S. greeting: We con. 
mand you, that juſtly and without delay, and according to the 
cuſtom of the manor of G. of S. you do full right * 
N. of two meſſuages, &c. in W. and H. of which P. and C. 
unjuſtly deforce him, that we may hear no more clamout 
thereupon for want of right, &c. And upon this the afore- 
ſaid Robert N. finds pledges of proſecuting his writ aforeſaid, 
to wit, T. and W. and proteſteth to proſecute that writ in the 
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ſeiſin at the common law, according to the cuſtom of the ma- n 
nor aforeſaid, ſaying, That the aborefaid P. and C. unjuſtly be 
and without judgment have diſſeiſed him of his free tenement 5 
in W. and H. to wit, of the tenements aforeſaid with the ap- - 
purtenances, afrer the firſt, &c. And he thereupon prayeth 8 
_ to be made according, to the aforeſaid cuſtom of the l 
lame manor, &c. Therefore according to the cuſtom of the P 
ſame manor T. H. the under-bailiff of the manor and miniſte & 
of this court, is commanded, that he cauſe thoſe tenements u 7 
be reſeiſed of the chattels which were taken therein, and tht fa 
fame tenements with the appurtenances to be in peace until & G. 
the next court to be held _— the aforeſaid bailiffs and ſutc 
of the ſame court, to wit, on Thurſday next coming, here, as; 
wit, at S. and in the mean time that he cauſe twelve free and lau ſor 
ful men of the neighbourhood of W. and H. aforeſaid, win of! 
the precinct of the manor aforeſaid, to view the tenementsafort tho 
ſaid, and to cauſe their names to be put in the writ, and ti 
he ſummon them by good ſummoners, that they be then he 
to wit, at S. ready to make cognizance thereupon; and = ls 
NT, : 
Ee 


(a) And note; Lands that are frank-free may be held of 2 mane th the t. 
is ancient demeſne. See 11 H. 4. 86. per Cur'. Yet if frank-fet 2 
recovered in « court of aueient demeſne, it ie a diſſeiſn. 30 Ed. 3. * 
3. 4 H. 6. 79. | - 0 
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put by gages and ſafe . the aforeſaid P. T. his bailiff, 
if he al not be found that he be then here at S. to hear 
that cognizance, &c. And that he then have there the names 
of the pledges, the ſummoners, and the ſaid precept to him 
thereupon directed. And the ſame day is given to the afore- 
1d R. N. &c. : | 
” all this form to make proteſtation in the book of entries 
of pleas, Fol. 115. And = at the day of the precept and 
proceſs returned, the defendant ought to appear and plead in 
bar, or unto the writ, or other matter in ſuch form as ſhall be 
in an affiſe at the common law. And if the proteſtation be 
made in the nature of another writ, then the precept ſhall be 
according unto the nature of the proceſs which is given in 
ſuch writz and the tenant when he cometh in ſhall plead as he 
ſhall do in ſuch writ ſued againſt him at the common law, for 
the nature of the proteſtation doth alter and change the man- 
ner of pleading for the tenant. 

And if falſe judgment be given in this writ, the party te-poſt, 18. 
nant or demandant may ſue a writ of falſe judgment there- 
upon. | | 
"Bur he who holdethlandin ancient demeſne by copy of court 
roll, at the will of the lord who 1s called tenant by baſe te- 
nure, if he be ouſted of his lands or tenements there in ancient 
demeſne, he ſhall not have this writ of Droit Cloſe, but he 
ought to (a) ſue by bill in the court of the lord of the manor, 
and ſhall make proteſtation to ſue there in the nature of what 
writ he will. But if falſe judgment be given againſt him in | 
that court, he ſhall not have a writ of falſe judgment chere - Lit. 6. acc 
wm" at the common law, nor other remedy; but to ſue unto, H. 4.34. 

lord by way of petition, as it appeareth in 14 H. 4. For? Ed. 4. 19. 
thoſe who hold their lands in baſe tenure in ancient demeſne, 
or by the rod, hold them in villenage, and they ſhall not have 
luch writ of Droit Cloſe, nor a writ of (6) falſe judgment, 
Sc. See the ſtatute of 1 R. 2. cap. 6. of that matter. 

And this term, which is now at this day called copy-tenants Note, copy- 
or copy-holders, or tenants by copy, is but a new found term, hold tenants 
for of ancient times they were called tenants 1n villenage, or 
of baſe tenure; and that appeareth by the ancient tenures, that 
hoſe who held by the rod, or in baſe tenure, or by copy of 

| court-roll, 


n 


P 


(a) See 14 H. 4 34. 1 H. f. 12. Nat. Brev. 16. 

% And note; 14 H. 4. 34. it was adjudged, That if one recover 
2 tenant by the verge in ancient demeſne by writ of right cloſe, 
de tenant ſhall not have a writ of falſe judgment, nor aflign this for er- 
dor; for then he ſhould be reſtored to a frechold which he never loſt, but 
Ways continued in the lord. But it ſeems the recovery is void, and may - 


© avoided by plea. 1 H. 5. 14. And fo it is, tho they are lands ah 
«men law. 18 H. 6. 28. | 
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court-roll, were then called and named tenants that held in 
the villenage: For tenants by copy of court - roll are not ſpe. 

26 Ccified, nor named by ſuch name; but yet at that time there 
were ſuch tenants, but then they were called tenants in villen- 
age, or of baſe tenure. ; 

And when the writ of Droit Cloſe cometh unto the lord, or ) 
unto his bailiffs, the lord ought for to hold his court, and to 
proceed thereupon according to law, S. And if the lord will 
not hold his court, then the demandant may ſue a writ out of 
the Chancery directed unto the lord, commanding him to hold 
his court, S. And if he will not hold it, then the demand- 
ant may ſue an attachment againſt the lord directed unto the 
ſheriff, returnable in the Common Pleas or King's Bench, and 
thereupon the demandant ſhall recover his damages. 

3 if the writ of Droit Cloſe be directed unto the bailiffs, 
&c. and they will not hold the court, then he may ſue ſuch a 
writ unto the bailiffs, commanding them to hold their court; 
and if they will not ſo do, he may ſue an attachment againſt 
them directed unto the ſheriff, returnable as aforeſaid, &. 

(a) And if the lord himſelf ouſt his tenant of lands which x 
are holden of the manor by charter in fee, the tenant who is 
ouſted ſhall have this writ of Droit Cloſe directed unto the 
lord himſelf, if he will, S. Or in this caſe he may have an 
aſſiſe, or other writ at the common law againſt the lord of 
thoſe lands. But it appeareth by a rule in the Regiſter, that 
if the demandant be defeated of juſtice in the lord's court, that 


then the demandant may ſue a writ directed unto the ſheriff, m 
commanding the ſheriff that he go unto the court in ancient Jy 
demeſne, and that he take with him four diſcreet knights in a 
their proper perſons, to ſee that right be done on the party 
demandant in this writ; and if the ſheriff refufe ſo to do, he be 
may have an alias and pluries, and attachment againſt the ſhe- o 
*Tiff in the Common Pleas or King's Bench. But it ſeemeth, bo! 
that this writ which ſhall be ſo ſued directed unto the ſheriff, . 
[ 13 ]that he ſee right done to the demandant, is of little effect; for tf 
by virtue of this writ he cannot compel the lord to do right ſoi 
unto the demandant, as it ſeemeth ; amen guere : For if he wit 
cannot cauſe the lord to do right unto the demandant in a writ he 
of Droit Cloſe, then it ſhall be in vain to ſue ſuch writ d.. ©; 

h > rected em 

Mon 

(a) See 21 Ed. 3. 26. Aſſiſe brought by the tenant againſt the lord on 
and another, and the other takes on him the tenancy, and the lord would If 
have pleaded ancient demeſne, and becauſe he was named only as 2 diſſes mak 
ſor, he could not. See 41 Ed. 3. 22. A Præcipe brought by a tenant But | 
againſt the lord in ancient demeſne, and two others, and the lord dil recor 
claims, &c. And ſee there, there is the ſame election of the tenant, of rj 


where he brings his action, or the lord diſſeiſes him. f 
Quzre, If the tenant recovers againſt the lord at common law, if ever 
the lands can be ancient demeſne again, | 
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rected unto the ſheriff, to go unto the lord's court, and to ſee 


; that right be there done. And the demandant may ſue ſuch 
e writ directed unto the bailiffs, or unto the lord himſelf, com- 
. manding them that they do him right, &c. and that they do 
not delay the matter, &c. And thereupon an Alias, a Plu- 
19 ries, and Attachment, if need be. 
85 A And if a plea be removed in the county, the demandant may 27 
1 ſue ſuch writ directed unto the ſheriff, that he proceed in the 
ff i lea, unto judgment, and to do right; and upon that he ſhall 
d Lo an Alias, a Pluries, and Attachment, againſt ſheriff, if he 
d will not do accordingly. a 
T B And note that the demandant in a writ of doit cloſe cannot 34. 6. 35. 
0 (a) remove the plea out of the lord's court for no cauſe, &c. = 1 

nor the tenant remove the plea out of the ancient demeſne, ifa. © 
Fs not for cauſes which prove the land to be frank-ſee, and not anci- 1 H. 7. 30. 
| . ent demeſne ; and the form of the writ of Recordare to remove 
BY the plea out of the ancient demeſne is ſuch : | | 
iſ C (6) The king to the ſheriff of Lincolnſhire, greeting: We 
; command you, that having taken with you four diſcreet and 
ch E D lawſul 
) 18 | 
the (4) See accordant. per cur*. 34 H. 6. 35. Sed contra, 2 Ed. 3. 29. 
an But ibid. 35, ſeems to agree. See allo 3 H. 4. 14. Where he is but 
| of bailif, he may maintain the plea, or if he be party the parol ſhall be q 
h remanded; yet if the bailiff be couſin and heir to the plaintiff, it is good $ 
Nat cauſe of removal; yet ſee 6 H. 4. 1. That he was bailiff of the robes "'B 
hat to the plaintiff was held no cauſe of removal, per cur* ; and therefore re- 7 
iff, manded; and if the court does not do right, he is put to his writ of falſe * 
ent judgment. 12 H. 4. 17. 13 H. 4. 14. Nor is it cauſe of removal, that y 
5 the proceſs there was miſawarded. 9 H. 6. 25. Nor when the bailiff ö 
| is demandant. 11 Hf. 6. 10. per cur”, | 1 
arty (b) Note; On a recordare from a court of ancient demeſne, if the record 15 
„he de made up and removed, but the cauſe of removal appears to the court | 1 
ſhe- to be inſufficient, the tenant ſhall not be eſſoined, 34 H. 6. 35. per cur'; | | 
oth bat if the cauſe be ſufficient, the tenant may be effoined. 14 Ed. 3. Eſ- 5 
if on 10. 19 Ed. 3. Eſſoin 23. 23 Ed. 3. Eſſoin 183. But ſome held 1 
rin, the contrary, For if the cauſe be true, the writ ſhall abate, if not true, 4 
; for it ſhall be remanded. 8 Ed. 3.7. And it was ſaid, if the tenant be eſ- i 
right loined on his writ of falſe judgment, [Recordare] and the demandant ad- x 
f he mits'it, the whole matter in the lord's court is diicontinued. 2 Ed. 3. 38. | 
writ Yetſee in the ſame folio an eſſoin allowed for him who brought the 
it di- recordare, and a feme plaintiff was received in a recordare. 
of If the tenant who brings a recordare makes default, the plea ſhall be 
ect remanded, and therefore in 4 writ of right againſt divers by ſeveral ſum- 

mons, if they join in a recordare, and the record is removed, and one of 
1 them is nonluited, it extends to all. 2 Ed. 3. 29. 10 Ed. 3. 69. But 
K oy mis is doubted, 18 H. 6. 28. vide Kel. 115. | 
ei If the record be not fully ſent, although at the day prefixed, the tenant 
, _ default, or the demandant, this makes no matter, as it ſeems. 
il. ut if the record be fully ſent, if at the day the tenant makes default, the 
Ss record ſhall be remanded, and if the demandant makes default, the writ 


of right ſhall abate. See 17 Ed. 3. 44+ 27 Ed. 3. 77. f 18 Ed. 3: Jo If 


* 
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13 i R ES 

awful knights of your county, you go in your proper perſon 

to the court of B. of C. and in the full court you cauſe to be 
recorded the plaint, which is in the ſame court by our little 

writ of right, between, &c. of one meſſuage with the appur- 
tenances in J. and have you that record before our jultices, 
&c. and to the parties, &c. And have you there the names 

of the aforeſaid four men, and this writ and the other writ, 

&c. Becauſe the aforeſaid A. in pleading in the court afore- 
ſaid, hath produced the charter of lord Henry formerly king of 
England, our progenitor and great grandfather, by which our 
faid great grandfather enfeoffed W. the father of the aforeſaid 
28 A. (whoſe heir he is) of the meſſuage aforeſaid, as it is ſaid; 
| wherefore the ſame A. ſays, that he neither can nor ought 
to anſwer without us: Let execution of the writ be done, if 
9 H. 6. 34. the cauſe be true; and the aforeſaid A. prays this, and other- 
wiſe not. There is another cauſe in the Regiſter thus: Be- 
cauſe he claims to hold the tenements aforeſaid at the common 
| law, &c. But then in the Common 
A writ of right cloſe is brought, Pleas, when the record is removed, he 
and en Ii the writ _ mere ac- ought there to ſhew ſome ſpecial matter 
ceqes « Fe, fr comune dro 10 prove the lands and tenements tobe 
remains ancient demeſne, as to that frank-fee, and not ancient demeſne, 
action, becauſe he hath affirmed his otherwiſe the plea ſhall be fent back un- 
plaint before the fine; and ſo it was to the lord's court: But to ſhew a (a) 
holden, 13 H. 7. Rot. 103. fine levied in the king's court of the ſame 
land; or a recovery had in the king's court in a Præcipe quid 
reddat, Sc. is a good cauſe to prove the lands to be frank-fee; 


and 


If at the day no record be made, nor the original ſent, although the 
demandant makes default, he ſhall not be nonſuited, but a grand diſtre!s 
ſhall go againſt the bailiff, to deliver the writ, and againſt the ſuitors, tc 
make the record, but the non-appearance of the demandant ſhall be re 
corded. 27 Ed. 3. 77. If the record be made, but the original is not 

lent (or returned) if the demandant makes default, it ſhall be adjudged: 
nonſuit, if an original be neceſſary. 8 Ed. 3. 7. 10 Ed. 3. 59. quod nota. 
17 Ed. 3. 44. 13. Ed. 3. 9. quod vide. 18 Ed. 3. 3. 

(a) If a fine on render be levied of ancient demeſne, it ſeems that the 
nature of the land is changed without any execution. 40 Ed. 3. 40 pet 
Thorp and Thirn. So if a judgment rendered, &c. Vide 2. Ed. 4. 2b 
But 18 Ed. 2. ancient demeſne 37- If a fine be levied ſur conuſance de 
droit, and releaſe, hereby there is no tranſmutation of the poſſeſſion, not 
is the tenancy altered as to the lord, &c. (or any ftranger to the fine.) 
40 Ed. 3. 4. per Candiſh, but Belkn. contra. 18 Ed. 2. Ancient demeſot 
37. But 2 to the parties themſelves, the tenancy is changed ” way oi 
eſtoppel, per Wilby; and ſo it was adjudged, Par if ſuch conuſor bring: 
an aſſiſe againſt the conuſce, or è converſo, no exception of ancient ce · 
meſne lies. 21 Ed 3. 26. And therefore if the lord be a party, by ſoch 
fine the te nancy is changed, and alſo he ſhall never have a writ of diſcelt. 
39 Ed. 3. 13. b. or 17. per Green, Vide 29 Ed. 3. 36. at the — 
i alorc', 


4 
' 
i 
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and if he claim the land by the feoffment and the king's char- 40 n. 
| ter, or by the feoffment of charter of the lord"of-the manor; 5 Ed, 3. 


or if he claim to hold them of the king, as of another manor ** 


of the honour, &c. and not to hold them of the ſame manor; 8 fi. 4 ba 


or if he ſay, that in an afliſe brought before of the ſame lands 

or tenements at the common law againſt 11 Ed. 3. Cauſe de remover, 
another tenant, that the tenant ſaid that plea 16. If the cauſe aſſigned may 
they were ancient demeſne, and they were be tried in ancient demeſne, it 
ſrank-fee, &c. whereupon it was found ſhall not be removed. | 
by the aſſiſe that they were frank-fee, &c, And another cauſe Regiſter 11- 
appeareth in the Regiſter, becauſe that there are not any ſuitors Br. Remove 


in the lord's court of ancient demeſne to do right, &&. But EX 


quere if this be a ſufficient cauſe or not. See 4 Inſt. 270. ma, z. 

8 3 Cauſe de 
remov. 1. Becauſe there were but fix ſuitors, and one plain. and the other d ef. 
therefore removed: So four not ſufficient. 


D And if a frank-tenant of ancient demeſne, who holdeth his f 2 
tenements by knights ſervice and fee, be ouſted and diſſeiſed of Poſt. 14. 
his lands or tenements, he ſhall ſue at the common law, and 26 H. 8. 4. 


not in ancient demeſne, ſor no lands are ancient demeſne, but _ _ in 
lands holden in ſocage. ahh 0s 


E Anda man ſhall have a bill of freſh force within forty days _ 1 - 15 


in the lord's court of ancient demeſne, for the lands after the . | 
diſſeiſin, and without ſuing any writ thereupon; as a man s H. y. 11. 
ſhall have lands in a city or borough : And there in that caſe, 3H. 6. 34. 


i£34 H. 6. 35. 
2-2 | x f Bd. 3. 


Sectatores the record was received by attorney made by the ſuitors by writ 5 
out of Chancery. 

And note; although the fine be levied by a diſſciſor, yet the diſſeiſee 
4s it ſeems, ought to ſue at common law, but when he has recovered the 
tenements, they ſhall be ancient demeſne again, 3 Ed. 3: 33. and there« 
fore if in ſuch caſe judgment be given in the court of ancient demeſne, 
and the recoverer entere, intreſpais brought againſt him for this entry, he 
cannot juſtify by force of the recovery there, for it was coram non ju- 
dice, 7 H. 4. 3. accordant, where theſe particulars are alſo agreed, 
VIZ, 

®* iſt. If A. recovers againſt B. in a writ of right, in nature of an aſ- g vide poſt 
ſiſe in ancient demeſne, where in truth there is a ſine levied of the ſame we 
tenements and the cattle of B. are thereupon taken in exccution, he ſhall 
recover in a replevin, becauſe it was Coram non judice ; nay, although 
the manor was in the king's hands at the time of the fine levied. 

But, 2dly, It is there admitted, that if a part of the tenements ſo re- 
Covered be ancient demeſne, of which no fine was levied, in ſuch caſe the 
bailiff may juſtify the taking of the defendant's cattle in execution in any 
Place within the manor, although that ſuch place was not ancient demeſne, 
7 H. 4.28, 29. Vet ſce 8 Ed. 4. 6. If one recovers, in a court of an- 
cient demeſne, lands, whereof part are ancient demeſne, and of the reſi- 
due a recovery had been before had in the king's court. If the party 
brings debt for the damages recovered, he ſhall be barred of the whole, 


20. A. 


becauſe the damages are to be given intire. 
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4 Inft, 270. if the tenant hath any matter to prove the lands to be frank. 
contra. fee, he ſhall have a recordare to remove the plea out of anci- 
= Ed. 3. ent demeſne into the Common Pleas, &c. . 
Br. auncient And although the plea in ancient demeſne be there without F_ 
demeſne 18. writ, &c. if the tenant remove the plea out of ancient demeſne 
or 34 H. 6. by a (a) recordare, and for cauſe ſhewed in the writ, if the 
35. cauſe be not good, the tenant in the Common Pleas ſhall not 
: by 47 ſhew any new cauſe to retain the plea in the Common Pleas ; 
2) But if the cauſe in the writ be, which he claims to hold at 
the lord the Common Law, then in the Common Pleas he may ſhew 
made a leaſe what cauſe he will to retain the plea there; which cauſe ſhall 
for life, that prove the tenements to be frank-fee. | 
at 8 And in ancient demeſne, if the demandant and tenant put G 
1 H. . 20, themſelves upon the (6) grand aſſiſe, or the tenant vouch a 
per Toun- foreigner, or plead a foreign plea, which cannot be tried in 
ſend, the lordſhip there; then ty 5 ſhall be granted out of 
the chancery, directed unto the lord of ancient demeſne, or his 
bailiffs, if the writ were directable to the bailiffs, that they 
{ſhould ſurceaſe, &c. And the party defendant ſhall ſue his 
writ of warranty of charter againſt the Vouchee, &c. | 
30 And if the ſheriff do remove the record in ancient demeſne H 
| | by recordare in the C. P. and after- 
12 H. 7. Rot. 103. It is hodden, wards the bailiffs in the court of an- 
that if they proceed after the record cient demeſne proceed in the plea (not- 
removed, and award execution, that : 8 h 1 1 
it is not void. 16 Ed. 3. 3. proceſs Withitanding the removing Ol the 
167. The party had Audita Quere- record) then the tenant may ſue a 
la againſt the judges upon that caſe: Certiorari directed unto the juſ- 
And 17 Ed. 3. ibid. 186. it was hold. tices of the Common Pleas, to cer- 
* * the ſheriff ſhall be puniſhed tify the tenor of the record into the 
FP OR. chhancery, and of this removement ; and 
upon the certificate into the Chancery, the tenant ſhall have an 


(a) attachment b 


(a) Note; If the cauſe in the recordare be ſpecial, as, for that he 
claims to hold of the infeoffment of J. S. lord of the manor, &c. there 
he cannot ſhew another cauſe. But if the cauſe be general, viz, For that 
he png to hold at the common law, there he may ſhew the cauſe ſpecially, 
9 H. 6. 34, 35. | 

Vet lee where the tenant removed the plea, for that he claimed by pre - 
ſcription to hold at common law, and yet in C. B. he was received to 
wave this cauſe, and to ſhew a confirmation by the lord. 21 Ed. 3. 32. 

(5) The plea ſhall be removed to be tried, and afterwards remanded 

to be adjudged, 14. H. 4. 26. See 19 H. 6. 53. on à foreign voucher, 
day was given to the party himſelf in C. B. to determine his warranty, 
and there a ſummons ad Warrantizand' iſſued, and the vouchee came and, 
vouched over B. who entered into warranty, and vouched over, 5 Ed. 
6. Dyer 69. See the tenant in a writ of right cloſe ſued in nature of a 
writ of right at common law, and puts himſelf on the grand affiſe : and 
therefore the plea was removed per recordare ; dut it was afterwards re- 
manded by the court, for by the cuſtom they may elect a jury inſtead of 
the grand aſſiſe Stafford's caſe, Dyer 111. See 1 H. 7, 29, contra. 


B 


C 


ment in fee of the parcel of the lands of the manor, to hold go Ed. 3. 6. 


in the Common Pleas _m (5) Vouchee, and upon this 
| writ ſued to purchaſe a | 


A Pleas. And if the bailiffs proceed after ſuch writ ſued forth, 


day, &c. as well unto the king as unto the party, for the 


dent or diſcontinued, or not, ſo that if it be diſcontinued, 


316, 
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(a) attachment againſt the bailiffs, who proceeded in the plea 
directed unto the ſheriff, for to arreſt them, returnable in 


the Common Pleas, to anſwer unto the king, and alſo unto 


the tenant who ſued forth the Recordare. But in ancient de-[ 14. } 
meſne, if the tenant vouch a foreigner to warranty, then the 
tenant ought to ſue his writ of Warrantia Chartz returnable 


uperſedeas directed unto the bailiffs 
of ancient demeſne, commanding them to ſurceaſe until the 
plea in the Warrantia Chartæ be determined in the Common 


and directed unto them, the tenant who ſued the writ may have 
an attachment of them directed unto the ſheriff, Sc. that he 
do attach them to anſwer in the Common Pleas at a certain 


contempt, Sc. But if the plea of Warrantia Chartæ be 
diſcontinued in the Common Pleas, then the demandant in the 
writ of droit cloſe. may ſue a writ out of the Chancery direct- 
ed unto the juſtices of the Common Pleas, to certify the king 
in the Chancery, if the plea of Warrantia Chartæ be pen- 


Sc. or determined, he may ſend unto the bailiffs of ancient 
demeſne, that they proceed yn the plea. | Es 

And if the tenant claim to hold the lands of the lord in an- Vide 13. D. 
cient demeſne by knights ſervice, &c. the ſame is a good cauſe n den. 
for to remove the plea, becauſe that lands which are holden of meſne 41. 
the manor, which ſhall be taken ancient demeſne, ſhall not be 
holden of the lord by other ſervices than ſocage; for the tenants Sokemans, 
in ancient demeſne are called ſokemans, that is to ſay in Eng- 
liſh, tenants of the plough. | | 

And therefore if the lord of a manor in ancient demeſne, 
before the ſtatute of guia emptores terrarum, maketh a feoff- 


of him by knights ſervice, ſuch tenant ſhall not have a mon- per Siden» 
firaverunt, if he be diſtrained for other ſervices than of right ham, 
he ought to do, becauſe his Jands are not ancient demeſne of A os 
the king, and yet they are holden of the manor which Des cn 
ancient demeſne : But it is intended of ſuch tenures which 31 
ſhall do the ſervices of the plough, viz. to plough and till the 
lord's lands, to mow the lord's meadows, or other ſuch like 

| | ſervices 


(a) Where the plaintiff ſhall have a ſpeeial aQion on the caſe, and reco- 
ver damages, and yet the proceedings be void, &c. See 14 Ed. 3. F. 
action ſur le Caſe 39. | 

(b) Vouchee. Bee 13 Ed. 1. Voucher 269, and after the warranty de- 
termined they ſhall give day to vouch by prefixion in the court of ancient 
demeſne, and the ſame law for a court baron. See 35 Ed. 3. Voucher 
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ſervices as are for the maintaining of the king's ſuſtenance or vic- 
tuals, and his ſubjects; and for Iuch ſervices ſuch tenants have 
ſuch liberties and privileges in the law, that they may the more 
quietly uſe their huſbandry, and do their ſervices. 


Writ de Monſtraverunt. 


HE writ of Monfraverunt lieth for the tenants of (a) ) 
ancient demeſne who hold by free charter, and not for 
thoſe tenants that hold by copy of court roll, or by 
the rod, according to the cuſtom of the manor, at the 
will of thelord. And theſe tenants ought to be tenants which 
49 Ed. 4. hold of a manor which was in the hands of S. Edward the 
2.2, king and confeſſor, or in the hands of king William the con- 
queror; which manors are called ancient demeſne of the king, 
or the ancient demeſne of the crown of England. And to thole 
tenants (who hold of ſuch manors) there are many and divers 

liberties, gifts and grants by the law; as to be (5) quit of toll 
and paſſage, and ſuch impoſitions which men ſhall demand 
of them for the goods or chattels ſold 


19 H. 6. 66, per Newton, tenants or bought by them in fairs or markets, 


in ancient demeſne ſhall be quit of : 
toll of things which they ſell, which and to be quit of taxes and tallages 


are arifing of their lands, and ſo of ranked by parliament ; if not, that the 
all things which they buy, which are king lay a tax upon ancient demeſne, 
for the manurance of the land; but as he may for ſome great cauſe, when- 


quere if they ſhall be quit for all ſoever it ſeemeth good unto him. And 
n 8 7 Y . : * : 
Vide = : They mall be quit of ſuit alſo tenant in ancient demeſne ought to 


to leets and hundreds. Vide 22 El. be acquitted of the payment of the ex- 
Dyer 377. Regiſter 181. Br. anci- pences of the knights which came to 
ent demeſne 44. 7 H. 6. 35. Mar- parliaments, and alſo they (c) ought 
nas we 5 not to be impanelled or put upon juries 

or inqueſts in the country out of their manor or ſeigniority of 
ancient demeſne, if they have not other lands at the common 
law, for which they ought to be charged, &c. And if ſuch 
| | . tenants, 


(a) And therefore a tenant of a newly approved waſte, though it be 
aliened by the king, and to hold of the manor by the cuſtom of the mi- 
nor, is (not) ancient demeſne. 21 Ed. 3. 56. per Thorp. See Hoyeden 
460. Willielmus ſenior anno 1086. Fotum Angl. deſcribi fecit. And 
25 Ingulphus 870. and 908. pro Diviſione Comitatuum. Vide bene 49 
Ed. 3. 22. | 

(b) Acquitted from Amerciaments of the county, Clauſ. 12 H. 3. m. 
11. See 32 Ed. 3. Monſtraverunt 6 and Rot. Parl. 6 Ed. 3. No. 3- 

(e) i. e. If they have not other lands in frank-fee, 42 AF, 8. 
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tenants, or any of them who hold of the manor of ancient 
demeſne, be diftrained to do unto their lords other ſervices or , pq 

: 40 Ed. 3. 44 
cuſtoms than they or their anceſtors have uſed to do, then they Quzre if 


may ſue this writ of Monſtraverunt directed unto the lord, they _ 


commanding him that he do not diſtrain them to do other ſer- ſhall have 
rices or cuſtoms than they have uſed to do: Or they may have _ * 
this writ of Monſtraverunt directed unto the ſheriff; and that e Aeg 
is where the writ of Monſtraverunt is firſt ſent unto the lord, diſtrained. 
and that he do not diſtrain his tenants, Sc. Or they, upon 32 
this writ ſued and directed unto the lord, may have and ſue a- 

nother writ directed unto the jheriff, rehearſing, that where he 

hath ſent his writ unto the lord of ancient demeſne, that he 

ſhould not diſtrain his tenants, &. and if the lord will not do 

it, and cauſe the lord to ſuffer the tenants to be in peace, and 

that he do not diſtrain them for other ſervices than of right 


they 8 to do. And the form of the writ directed unto the 
lord is ſuch: (a) | | 

The king to the abbot of C. greeting: Your men of the 40 Ed. z. 
manor of I. which is of the ancient demeſne of the crown of Thele 
England, as it is ſaid, have ſhewed unto us, that you require words 
of chem other cuſtoms and other ſervices than they ought to fe ne 
do, and than their anceſtors, tenants of the ſame manor, have 2 wor 
been accuſtomed to do in the times wherein that manor was in writ 
the hands of our - progenitors, formerly kings of England, or before di- 
in our hand. And therefore we command you, that you re- ſtreſs. 
quire not, or permit to be required from the aforeſaid men, | 15+ 1 
other cuſtoms and other ſervices than they (Y) ought to do, 
and than their anceſtors have been (5) accuſtomed to do in the 
times aforeſaid. And unleſs you ſhall do this at our command, 
we command A. our ſheriff of Lincolnſhire, to do it. Wit- 


A neſs, &c. And upon this writ they may ſue another writ of 


monſiraverunt directed unto the ſheriff, which ſhall be in this 
torm: The king to the ſheriff of Lincolnſhire, &c. The 
men of the abbot of the manor of I. which is of the ancient 
demeſne of the crown of England, as it is ſaid, have ſhewed 
: unto 


(a) See this writ of Monſtraverunt founded on a petition and ordinance 
of parliament. 18 Ed. 1. 27. | 

(5) Quære, If he ſhäll not have a Monſtraverunt where his eſtate is con- 
firmcd, to hold by leſs ſervices. 49 Ed. 3. 7. Sce 21 Ed. 3. 33. F. 
cauſe de remover plea 18, Where it is adjudged, that it is not made frank- 
fee by the confirmation. But Wilby held the contrary. Hill ſaid no Mon- 
ſtraverunt can be, & c. | 


See 30 Ed, 18; where it is argued, if the lord in ancient demeſne confirm 


the eſtate of his tenant to hold by 28. freely and quietly from all other 


cuſtoms, and held by Green to be frank-fee, and on a diſtreſs for more ſer- 
vices, the tenants ſhall be aided in replevin. But by Wilby and others, it 


continues ancient derneſne, and he ſhall have a Monſtraverugt, and count 
Pon his caſe, 
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unto us, that che ſame abbot requires of them other cuſtoms 

and other ſervices than they ought to do, &c. (as above, until) 
in our hand. Wherefore we commanded the ſame abbot, 
that he ſhould not require, or permit to be required, from 
the aforeſaid men, other cuſtoms or other ſervices than they 
ought to do, and than their anceſtors aforeſaid have been ac- 
ed to do in the times aforeſaid. And therefore we com- 

mand you, that unleſs the ſame abbot ſhall do this our com- 
mand, that you cauſe it to be done, that we may hear no more 
clamour thereupon for want of juſtice &c. 

And it ſeemeth, that by this writ directed unto the ſheriff, B 
the ſheriff may charge the lord, that he do not demand nor 
diftrain them for other ſervices than they ought to do, and that 
the ſheriff may make reſiſtance and reſcous unto the lord, if 
he diſtrain the tenants for other ſervices, and that the ſheriff 
may take the power of the county to reſiſt the lord in ſuch caſe, 

33 or the ſheriff may command the neighbours, who dwell next 

to the manor, that they reſiſt and do reſcous unto the lord, if 

he will diſtrain his tenants, &. And it ſeems they may juſti- 
fy the ſame by the commandment of the ſheriff, if he have ſuch C 
a writ ſent unto him, &c. And after the writ directed unto the 
ſheriff, if the lord diſtrain, the tenants may ſue an attach- 

ment againſt him, returnable in the Common Pleas or the 

king's None, to anſwer to them for this contempt ; and if it 

be found for them, they ſhall recover their damages. 

Lo 6. 2- And note, that the writ of Monſtraverunt ſhall be ſued by D 
1 H. 5. 13. many of the tenants without naming any of them by their pro- 
| r names, but generally monfliraverunt nobis homines, &c 
But in the attachment againſt the lord by the tenants, the 
tenants ought to be named by their proper names, thus: 
(a) The king, &c. If A. of B. C. of F. and the men of 
the abbot M. of the manor of I. which is of the ancient de- 
meſne of the crown of England, as it is ſaid, ſhall make you 
ſecure, &c. then put, &c. the aforeſaid abbot, that he be be- 
fore us, &e. whereſoever, &c. to ſhew why he requireth of 
the aforeſaid men other cuſtoms and other ſervices than they 
ought to do, en Ithan their anceſtors, tenants of the ſame manor 
have been accuſtomed to do in the times wherein that manor 
was 1n the hands of our progenitors, formerly kings of "_ 
land, or in our hand, contrary to our prohibition (if the caſe 


— * 3 
— oxy, --—_ . - 


(a) In a Writ of admeaſurement it is not neceſſary to name all the tenants; 
for they ſhall be admeaſured, though not named. 8 H. 6. 26. And ia 
an action on the ſtatute of Winton, it is not neceſſary to name all the in- 
habitants of the hundred, but only ſome in certain. And ſo in a recor- 
dare adjudged, 6 H. 8. and alſo 3 Fliz. But the juſtices ſhall direct | 
judgment to be for the plaintiff notwithſtanding, See 6, 7 Eliz, Dyer. 
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be ſo). And have you there the names of the pledges and 
this writ» Witneſs, &c. 

E And there is another writ of monffraverunt: where the te- 
nants of any hamlet, which hamlet is parcel of a manor of 


n | 
7 ancient demeſne, are diſtrained by the lord, they ſhall have 
2 ſuch writ : | | 
1- The king, &c. Your men of the hamlet of I. which is a 
1- meinber of the manor of B. which is of the ancient demeſne 
re of the crown of England, as it is ſaid, &c. have ſbewed unto 
us, &c. 
I, B And it ſeems, that in the writ of attachment he ought or 


may name all thoſe tenants by their proper names which are 
diftrained after the prohibition delivered unto the lord; and it 
behoveth not to name other tenants by their proper names, but 
G in the generality, And the men, &c. And if one of thoſe, 
who is named by their proper name, will not ſue, &c. he ſhall 
be ſevered &c. And he that is nonſuit ſhall not groom his 


if companions. And it ſeemeth, that every one ſhall recover 
i- his damages ſeverally, (5) becauſe they are ſeverally diſtrain- 
h C ed, and one may be more damnified than another, &c. 
le And one tenant may ſue the writ of attachment in his own 
— name by his proper name, and in the name of the other te- 
ne nants, by general words, &c. And the men, &c. | 
it 1 Andif the tenants do ſue an attachment againſt the lord, 
becauſe he diſtrained then after the writ of Monſtraverunt 
7 delivered unto him, and pending the writ of attachment the 
d- lord diſtrain them again by their goods ; then the tenants ſhall 
e. have a ſpecial writ of attachment againſt the lord, rehearſing 
* the matter; and in the ſame writ the ſheriff ſhall be command- 
5: ed to re- deliver unto the tenants their goods, if the lord have 
of taken them, &c. And this writ ſhall be ſued only in the name 
e- of thoſe tenants which are again diſtrained pendent the ſuit, 
Wu and not in the name of them all, as the other writ is ſued ; and 
e- the writ ſhall be ſuch : | | | 
of The King to the ſheriff, &c. If A. and B. the men of the 
ey abbot of C. of the manor of N. which is of ancient demeſne, 
or &c. ſhall make you ſecure, &c. then put &c. the aforeſaid ab- 
or bot, &c. to ſhew why whereas lately at the proſecution of the 
7 ſaid men ſuggeſting to us, that the aforeſaid abbot had requir. 
ſe ed other cuſtoms and other ſervices than they ought to do, and 
be than their anceſtors, tenants of the ſame manor, &c. (until kings 
| of England). We commanded you, that you ſhould put by 
6 Fages and ſaſe 3 the aforeſaid abbot, that he ſhould be be- 
ha ore us from Eaſter day in fifteen days laſt paſt, whereſoever, 
n- &c. 
r- ; 
-” (b) Note, They may make joint or ſeveral counts, 39 Ed. 3. 6. per 


Belkn. See infra 16. A; 
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&c. to anſwer the aforeſaid men concerning the premiſſes, the 
ſaid abbot (pending the ſaid plea of attachment before us) 
hath therefore more grievoully diſtreſſed the aforeſaid men, and 
hath taken from them all their goods, chattels and cattle found 
in the ſame manor, and yet detains them from them, whereby 
they are leſs able to proſecute the plea of attachment, becauſe 
of 2 in contempt of us and our aforeſaid command, 
and to the no ſmall expence of the aforeſaid men and the de- 
lay of the proſecution of their right, and to the maniſeſt de- 
baſing of their eſtate. And cauſe the aforeſaid cattle, goods 
and = in the mean time to be delivered to the ſame men 
by ſufficient ſecurity. And have there the names of the pledges 
and this writ. Witneſs, &c. : 
9 And in this writ of Monſtraverunt the plaintiffs in the writ 4 
: 1 of attachment may count ſeverally, and then they ſhall recover 
39 Ed, 3.6. ſeveral damages. But they may count together in one count, 
48 Ed. 3. and declare how they were ſeverally diſtrained, &c. and it is 
44- not neceſſary to alledge in the count the day or the place where 
2950 * the lord diſtrained them. And the form of the count or decla- 
bo eee ee ; 
. ration is ſuch: | 
49 Ed. 3. A. B. was ſummoned to anſwer C. D. and F. and the 
per Belk- men of the aforeſaid A. of the manor of S. which is of the 
* ancient demeſne of the crown of England, &c. of a plea, 
wherefore he requires of them other cuſtoms and other ſervices 
than they ought to do, and than their anceſtors, tenants of the 
ſame manor, have been accuſtomed to do in the times wherein 
that manor was in the hands of his majeſty's progenitors, kings 
of England, to the great damage of the ſaid C. D. and F. &c. 
And whereupon the ; 50% men, by T. S. their attorney, com 
lain, That whereas their anceſtors tenants of the ſame manor 
in the time when that manor was in the hands of lord Henry, 
formerly king of England, great grandfather to the grandfa- 
ther of the lord the preſent king, feld their tenements by cer- 
tain ſervices, namely, every one of them held one yard. land 
of the ſame manor, &c. by fealty and the ſervice of five ſnil 
lings, and doing ſuit at the court of the ſaid manor of 8. 
twice in the year, to wit, at the feaſt of ſaint Michael and at 
the feaſt of the Paſſover; and if a writ of right happened to 
be pleaded in the ſame court, by doing ſuit in the ſame court 
35 from three weeks to three weeks, &c. ſo long as that writ 
was depending in the ſame court, and when the lord the king 
lays a tax (or tallage) upon his boroughs and his demeſnes, 
&c. for all ſervices ; and they who held more land of the 
aforeſaid manor rendered more rent, &c. And the ſame te 
nants have continued this kind of eſtate from the time of the 
ſame Henry the great grandfather, &c. from king to king, 
the progenitors, &c. until the time of the aforeſaid * aa 
wi | wa 
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Edward the grandfather, &c. That the aforeſaid A. lord of 
the manor aforeſaid, hath diſtrained them the ſaid C. D. and 
E. and the other men, &c. to do ſuit at the aforementioned 
court from three weeks to three weeks throughout the whole 
year, &c. and by laying a tax (or tallage) upon them, high 
and low, at his will, and requiring ſervices from them for 
marrying their ſons and daughters, and other villainous ſer- 
vices ins cuſtoms, which they ought not nor have been uſed 
to do; whereupon they ſay they are injured and have ſuſtain- 
ed damage to the value of one hundred pounds, and thereup- | 
on they bring ſuit, &c. | | 
B And whether they ſhall recover ſeveral damages upon the 
joint count, it is a doubt, yet it ſeemeth reaſonable that they 
may, becauſe it 1s ſeveral in its nature, becauſe they count up- 
on the ſeveral tenures, &c. and how that he hath diſtrained 
them ſeverally ; by which it ſeems but reaſonable, that the 
jury do inquire of the damages ſeverally, if they paſs for the 
demandants, or that ſeveral writs of inquiry of damages be 
awarded in that caſe, if the matter be adjudged with the de- 
mandants. But it ſeems no tenant ſhall recover damages, but 
thoſe who are ſpecially named in the writ of attachment ſued 
upon the Monſtraverunt, and not to other men. 
C And note, That the lord of ancient demeſne ſhall not be put 4 Ed. 3- 
to anſwer to the writ of attachment ſued againſt him upon 2. 
the Monſtraverunt, before the court be (a) certified by the 39 Ed. 3. 6- 
treaſurer and chamberlain of the Exchequer, whether the |? Ed. 3- 
manor be ancient demeſne. And therefore it behoveth the?“ 
plaintiffs in the Monſtraverunt to ſue forth a ſpecial writ unto 
the treaſurer and chamberlains of the Exchequer to certify the 
ſame; and the writ is ſuch: | 
The king to his treaſurer and chamberlains, greeting : Be- 
cauſe for certain reaſons we are willing to be certified — 2 2h 
the manor of I, in the county of C. be of the ancient demeſne 
of the crown of England or not, we command you, that hav- 
ing ſearched our Domeſday book, you without delay diftintly 
and openly make us more certain concerning that which you 
thereupon ſhall find, under our ſeal of our Exchequer, ſend- 49 Ed. 3. 
ing again to us this writ. Witneſs, &c. | 22. 
D And note, That the book which is called Domeſday Book 
was made in the time of S. Edward, and all the lands which 
were in the ſeiſin, and in the hands of the ſaid 8. Edward at 
time the ſaid book was made, are ancient demeſne, and 


the 


(a) It ſeems, that the certificate lawfully coming into court by Certiora - 
71 and Mittimus is authentical and concluſive, though there be no iſſue 
joined, whether frank- fee or ancient demeſne. 7 H. 6. 32. And ſee ac» 
cordant 39 Ed, 3. 6. it is at the peril of the plaintiff, 
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100 2 R. 3. 1. the lands which were in other hands, and are not named in of 
wn. 39 Ed. 3.6. the ſaid book, are frank-fee : And thoſe tenants which held — 
44 Ed. 3. in baſe tenure, as by copy of court- roll, or by the rod, can- _ 
11 2 Ed. 3. pl. not ſue or maintain this writ againſt the lord: And the death 1 
{if 3. of one tenant, nor his nonſuit, ſhall not (2) abate the writ, * 
VR 36 And if the frank-tenants, and the tenants by baſe tenure join : 
| 5 | | in a Monſtraverunt, the writ ſhall not abate, but for the te- - 
| nants by baſe tenure only. : of 
Fr ih b 1 
1 | one 
i Writ de Warrantia Diei. 18 
| day 
| Wat 
1 7 1 RIT of Warrantia Diei lieth in caſe where a man . 
hath day in any action brought againſt him to appear A * 
in proper perſon, and the king at or before the day fend im day 
in or about his ſervice, ſo as he cannot appear in court at the Idee 
day; then may he ſue forth this writ directed to the juſſices, wri 
reciting the whole matter, commanding them that they do not afo1 
record his default for that day, for the cauſe before-menti- ** 
oned: And it is not material, whether the cauſe be true or day 
not, when the king doth certify that the party is in his ſer- 7 
vice. For it ſeemeth by the words of the writ, that the kin by 1 
by his prerogative may warrant this default for a day. And unte 
ſo it ſeemeth, that if the tenant in a Præcipe quod reddat at the Du 
1 cape, or the petit cape returned, make default, that be- or i 
ore judgment upon this default the king may ſend ſuch a writ pray 
unto the juſtices, rehearſing that the party is in his ſervice, nani 
and commanding them that his default do not prejudice him: ] 
And it ſtandeth with reaſon that the king may ſo do, becauſe Mo: 
that every one is bound to ſerve the king in his buſineſs. But 3 that 
what proceſs ſhall the court award, if the tenant will not ap- And 
pear at the day of the default recorded, nor after, when 6 Eafl 
writ of Warrantia Diei comes unto the juſtices? It ſeemeth a days 
new ſummons ſhall iſſue out of the Common Pleas to ſummon day. 
the tenant anew, becauſe that his default at his return is ex- flew 
cuſed by the writ of Warrantia Diei. But if the writ War- ET 
rantia Diei do not excuſe the default at the grand cape, then ſhal 
it ſeems a new grand cape ſhall go forth upon the firſt default paſt, 
returned at the ſummons of the Præcipe quod xeddat. Quære lame 
| | | | of Came 
la) The reaſon is, becauſe as they are ſeveral tenures, ſo the torts and 
damages are ſeveral, and ſo it is in error, attaint and Audita Querela; con- (0) 
tra in a Ne injuſte vexes. 1 H. 5. 13. Although the count in the Mon · is. P 


ſtraverunt be joint. 19 Ed. 3, Monſtraverunt 8. 
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of that. And the king may grant ſuch writs to ſave two de- 
faults at two ſeveral days, &:. Quere of theſe matters, be- 
cauſe they are out of uſe at this day. But the form of the 
wit is Mk! 44 

The king to his juſtices of the bench, greeting : Know ye, 
that A. was in our ſervice by our command on Monday the 
morrow of fifteen days of Eaſter laſt paſt; ſo that on that day 
he could not be preſent at the plea which is before you by our 
writ, between B. demandant, and the aforeſaid A. tenant, of 
one meſſuage with the appurtenances in N. whereupon the 
ſame A. as , ſaith, hath vouched C. to warranty thereof 
againſt the aforeſaid B. And therefore we command you, that 
the aforeſaid A. be not put in default for his abſence on that 
day, nor loſe any thing, becauſe, as to this matter, we will 
warrant to him that day. Witneſs, S-. | 

The form of a writ to ſue two defaults is: The king, &. 
(as above): Know ye, that A. was in our ſervice by our com- 
mand on Thurſday in eight days of Saint Hilary, and on Mon- 
day in the morrow of all ſouls laſt paſt; ſo that on thoſe days 
he could not be preſent at the plea which is before us by our 

writ, between, Sc. And eee we we command you, that the 
aforeſaid A. be not put in default for his abſence on thoſe days, 
becauſe, as to this matter, we will warrant to him thoſe 
days. Witneſs, &c f | 

And theſe two writs are not granted but by the king himſelf 37 
by the rule of the Regiſter; and the king may grant ſuch writs 
unto the mayor and ſheriffs of London, or unto the biſhop of 


e Durham in the county Palatine, or unto the juſtices of aſſiſe 
q or in the eyre, or unto the ſheriff: And theſe writs may be 
It granted as well for the demandant and plaintiff as for the te- 
, nant; and then the writ is ſuch: | 


: The king, Sc. Know ye, that A. was in our ſervice on 
ſe Monday in the morrow of fifteen days of Eaſter laſt paſt; ſo 
ut B that, Sc. between him A. demandant, and B. tenant, &. 
5 And there it ſhall be ſaid, in the morrow of fifteen days of 
e Laſter, becauſe that the pleas (a) cannot be holden in fifteen 
2 days of Eaſter becauſe that is Sunday, which is the Sabbath- 
In day. And the king may grant this writ by teſtimony of his Dyer 154- 
x · fleward, thus: 


ö Ante 15. P. 
1 The king, Sc. Becauſe A. was before our ſteward and mar- : 
en ſhal on Monday in fifteen days of Saint John the Baptiſt laſt 
lt paſt, in divers inquiſitions which were ſummoned before the 
Te lame ſteward _ marſhal on the aforeſaid day at E. as our 


of came fleward hath teſtified before us: We command you, that 
. you 


(s) See the caſe of Huggard and Koevett, 5 Mar. Dyer 154. & ante 


on; ig 
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you do not amerce the aforeſaid A. for that, becauſe he came 
not before you in other inquiſitions which were ſummoned be- 
fore you on the ſame day, nor ſuffer him to loſe iſſues, if he 
hath been liable to loſe any before you, upon that occaſion. 
Witneſs, Sc. 3 5 
And it ſeems by this writ, that the juſtices ought to make ( 
a ſpecial entry thereof, and to fave the iſſue of this juror, and 
alſo to make a ſpecial eſtreat of this matter, and to levy no 
iſſues upon theſe jurors, for whom ſuch writs come unto the 
juſtices. | W 
: And if a man be eſſoined of the . ſervice in an action, I 
S. whereas in truth he is not in the king's ſervice, then the 
plaintiff or demandant may ſue forth a ſpecial writ out of the 
Chancery directed unto the juſtices, rehearſing that he is not 
in the king's ſervice, commanding them to proceed. But by 
the ſtatute of Glouceſter, it he do not bring his warrant at the 
day given, he ſhall loſe twenty ſhillings for the journey; and 
ſhall be in the king's mercy, and the eſſoin diſſolved. And if 
the plaintiff purchaſe ſuch writ directed to the juſtices, that he 
is not in the king's ſervice, then the effoin ſhall not be ad- 
journed, but ſhall be preſently quaſhed, and he ſhall not have 
oy by adjournment to bring in his warrant to warrant the 
eſſoin. | 


uri of Falſe Judgment. 


| RI'T of falſe judgment lieth where falſe judgment is 
38 . 2 N . 
ris 3 given in the county, or in the hundred, or in other 
iz AM. 64, court baron which is not a court of record, in a plea real or 
Br. Error perſonal. as if in a writ of _ patent, or in other perſonal 
120. If the pl; there the party, plaintiff or defendant, which is grieved, 
frephetder all have this writ, and the writ ſhall iſſue firſt out of the 
” = Chancery: And if the falſe judgment be given in the ſherifl's 
A county court, then the writ ſhall be direGed unto the ſherill 
where it e 
ought to be himſelf, and ſhall be ſuch: _ 
by writ, it ; | Ak ü 
is error, and not void, & coram non Judice; But where Judgment is given of land, 
contract, or covenant, Which is out of their juriſdiction, it is void, & coram non 


Judice. | Y 


— 


Henry, 


Note; In a writ of falſe Judgment, if the judgment be reverſed, 
the ſuitors are amerced, and the court ſhall give the former judgme®! 
which the ſuitors ought to have given, 22 Ed. 3. 2. And note; tht 
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p Henry, Gs. to the ſheriff of Lincolnſhire, greeting: If A. 
ſhall make you ſecure, G. then in youx_jull county cauſe to . 
be recorded the plaint which is in che Lane ( SSt by our 
writ of right, between A. demandant, and B. tenant, of one 
meſſuage and one hundred acres of land with the appurte- | 
nances in C. whereof the ſame A. complains that falſe judg- & 

HE 4 & 3 
ment hath been done to him in the ſame county; and have you, Dyer 
that record before our juſtices at Weſtminſter ſuch a day under 164. The 
your ſeal, and by four lawful knights of the ſame county of writ was | 
thoſe who were preſent at that record: And ſummon by good challenged | 
{ummoners the aforeſaid B. that he be then there to hear that 1 3 | 
record, And have you there the ſummoners, the names of e a 5 
the four knights, and this writ. and the ſeals 


| ol four law- 
ful men of the ſame court, and good, as it ſeems. Vide Dyer 373. & infra D. 


7 And if the tenant hath aliened the land after judgment given rg Ed. 3. 9. 
againſt che demandant, then the ſummons ſhall be made in the 
writ againſt him who is tenant of the land, and againſt him 
who was tenant at the time of the judgment given, by theſe 
words, viz. And ſummon by good ſummoners the aforeſaid 
B. and C. who now hold that meſſuage and land, that they be 
then there to hear, &c. 

D And if the falſe judgment be given in another court baron 
than in the ſheriff's court, then the writ of ſalſe judgment is 
called a writ of Accedas ad Curiam, and ſhall be directed unto 
the ſheriff; and the writ is ſuch; 

The king to the ſheriff of Lincolnſhire, greeting : If A. 

ſhall make you ſecure to proſecute his claim, then having ta- 
ken with you four diſcreet and lawful knights of your county, | 
go in your own perſon to the court baron of C. and in that 
lull court_cauſe to be recorded the plaint which was in the 39 
Tame court by our writ of right, between A. demandant, and 
B. tenant, of one meſſuage, &c whereof A. complains that 
falſe judgment hath been done to him in the ſame court; and 
have that record, &c. under your ſeal, and (5) by four lawful v. ſupra. B. 
men of the ſame court of thoſe who were preſent at that re- 


cord; 


amerciament was affeered by the juſtices, 9 Eliz. Dyer 263. See Paſc, 
10 Ed. 3. Rot. 3. whereby it appears, if the plea be diſcontinued, and 
afterwards the plaintiff is nonſuit, and judgment final given againſt him 
5 a Writ of falſe Judgment, he ſhall be reſtored to the right only. See 

yer 3 | 

(a) Note; The words, ſame county ought to be, ſame court, & c. Quære. 
See Dyer 268. | 

(b) Note; It is by four lawful, & c. and not under the ſeals of four 
lawful men. Dyer 164. and lee ibid. 373. | | 
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cord; And ſummon, &c. and have you there the names of the 

_ . aforeſaid four men, and this writ. 

And in this writ of Accedas ad Curiam he ſhall take with g 
him four men, but it needeth not that they be knights : But 
10 ſhall it not be in the other writ of Recordari facias Loque- 
lam, which is in the county. But both writs ſhall be returned 
under the ſheriff's ſeal, and the ſeals of four of the ſuiſors of 
the ſame court. And in the writ of falſe judgment which is 
Accedas ad Curiam, it is a (a) good return for the ſheriff for 
to ſay, that after the receipt of the writ, and before the return 
K thereof, no court was holden; and alſo that he required the 
lord to hold his court, and he would not, ſo as Re cud not 


Execute the Tame. And thereupon the juſtices ſhall award a 
Diſtringas directed unto the ſheriff, to diſtrain the lord to hold 
his court; and Sicut Alias, &. | | 

. (b) In a falſe judgment againſt an abbot the plaintiT was 
nonſuit, and the abbot had a Scire facias againſt the plaintiff, 
to ſhew why he ſhould not have execution, and to have the 
judgment executed returnable at 15 Paſch. at which day the 
plaintiff appeared, and aſſigned his errors, and tendered 

ſureties to ſue with effect, and prayed a Scire facias againſt 
the abbot to hear errors. And the opinion of the court was 
that he might aſſign the errors againſt the abbot without ſuing 
any Scire 7 5 againſt him, becauſe theyhad day by the roll. 
le) If the writ of falſe judgment abate for default in the 

writ, G 


(a) Note; If the ſheriff return, that the ſuitors will not record le Patol 
(or plea) a Sicut Alias Diſtringas ſhall iſſue againſt all the ſuitors; And 
if at the day ſome of the ſuitors do appear, and others do not, the court 
here ſhall accept the record by the hands of thoſe that appear; for per- 
haps at the Diſtringas ſicut alias the others will diſavow the record; but 
their iſſues ſhall be ſaved, and the Diſtringas ſicut alias ſhall iſſue as well 
againſt thoſe that appear as againſt the others. And by Hill, if on the 
firſt writ the record had been delivered to four ſuitors, and two of them 
had appeared, and the other twe made default, the record had been (well) 
accepted. Sce 1 Ed. 3. 9. 26 Ed. 3. 61. 12 H. 4. 23. And an idem 
Dies ſhall be given to thoſe that appear, according to 29 Ed. 3. 26. Fer 
® 12 H. 4. it may be, that at the other day thole who now appear may make default. 
23. But if the ſheriff returns the names of thoſe who refuſe, the Diſtrin- 
N gas ſhall iſſue only againſt them; and if any of them make default, the 
TH record ſhall not be received by the hands of thoſe that appear, but their 
. iſſues ſhall be ſaved, and a new Diſtringas ſhall go both againſt them and 
44 | thoſe who made de- rfault. g Eliz. Dyer 262. 
| (6) See 6 Ed. 6. Dyer 56. b. Error on a Judgment in 2 quare impe- 
dit, the record was removed, but the party did not affign errors; Wheie- 
fore he that recovered brought a Scire facias to have execution. It ap- 
pears the party warned may come in at the day to aſſign errors without « 
Scire facias ad audiendum Errores. 21 H. 6. 34. & 20 H.6. 18. 
le) If a record be removed by writ of error, though the writ be abated 
for default of form, yet the Judgment being of record before the Writ of 


ert or, 


8 


FCC „ 


ted 
of 


ory 


Writ of Falſe Judgment. 


writ, then the plaintiff ſhall not have a Scire facias ad audiend 


| Frrores upon the record certified, becauſe it cometh without 40 


an original, when the original abateth. But if the plaintiff 

die, it ſeems that if the falſe judgment be given in the baſe 

court upon a writ of Droit Patent, that then this heir ſhall 

have a Scire facias ad audiend Errores againſt him who reco- 

vereth upon that record which is removed into the Common 

Pleas. And if the plaintiff in the writ of falſe judgment be 20 H. 6. 18. 

nonſuit, whether the other party ſhall ſue execution upon this 44 15 4 48. 

record ſo removed againſt the plaintiff, without ſuing forth a 3 : H. 4 — 

Scire facias, is a queſtion. Bur Hill. 23 H. 6. the opinion, Ed. 4. 23. 

was, that he ſhall have execution without ſuing forth a Scire 34 H. 6. 43: 

facias. | contraryy if 
And tenant at will according to the cuſtom. of the manor, an JO 8 

which is tenant by copy of __ roll, ſhall not have a writ of“ eme 


falſe 


error, and the record being here, the party ſhall have a new writ of error, 
quoad Coram vobis z But by the writ of talſe Judgment, that which was 
(not) a record before is to be made a record; and therefore if the writ 
be abated (as in a writ of falſe Judgment on a judgment in ancient de- 
meſne, was in Cur* Regis where it ſhould be Regiræ) there is not any re- 
cord made or removed, but only an Eſcrow, and is as if the ſuitors had 
brought in the record without a writ to warrant it; and therefore the 
plaintiff in that caſe, after ſuch writ abated, ſhall not have a Scire facias 
o warn the party ad audiendum errores, &c. But it ſeems the plaintiff 
ſhall have a new w1it of falſe Judgment, becauſe the record is not re- 
moved; Quere; for it was denied by Rolph. 3 H. 6. 26. But where 
2 writ of falſe Judgment abatcs by death of the party, there, for that 
the record was well made and removed, a Scire facias lies. Dyer 164. 
is H. 6. F. Falſe Judgment 17, and ſo note the diverſity. In a Recor- 


dari out of ancient demeſne, the parol ſhall be remanded, if the plaintiff 


is nonſuit. 2 Ed. 3. 29. 10 Ed. 3. 59. And ſo if the cauſe aſſigned be 
not ſufficient or not true. 34 H. 6. 35. See here 13. B. C. But on 2 
vrit of error or falſe Judgment, if the plaintiff be noaſuit, Judgment 
ſhall not be affirmed or diſaffirmed, but a Scire facias ſhall iſſue to have 
execution upon the record, 20 H. 6. 18. and ſee there, if the plaintiff 
be nonſuit, he ſhall not aſſign errors on the ſame writ of falſe Judgment, 
but (as it ſeems) is put to a new writ, Yet quære; for the record is 
liere, and not in the inferior court, Sce 21 H.6. 34. in the caſe of the 
abbot of Taveſtock. If the plaintiff in a writ of falſe Judgment be non- 
luited, and the defendant ſues a Scire facias to have execution, &c. (1.) 
The plaintiff may have a new writ of falſe Judgment, & c. quod coram 
vadis reſidet. (2.) On the Scire facias to have execution, he may aſſign 
his errors without any new Scire facias; becauſe both parties have day in 
court, (3.) It ſeems, that if the plaintiff had appeared on the writ of 
falſe Judgment before, now his aſſigning of errors ſhall not delay the de- 
fendant of his execution. In error, if the plaintiff be nonſuited before 
Scire facias quare executionem non, &. he may aflign errors on the ſame 
Scire facias. But if he had ſuch a Scire facias ad audiend' errores, and 


Atet Wards became nonſuit, there, on the Seire facias by the other, he 


hall have execution, and ſhall not be driven to anfwer to the errors: 
(Verte, and ſee the book at large ; for the caſe ſeems to be miſ- put. 


Writ of Falſe Judgment. 


inthe King's falſe judgment upon a judgment given againſt him: But where 
—4 by 2 falſe os ment 2 — a oy of juſticies directed unto 
12 5 the ſheriff, the party grieved ſhall have Faux Judgment, and 
not a writ of error, although the judgment be of debt, or 

treſpaſs, over the ſum of twenty ſhillings. _ : 
2 H. 4. And a man ſhall not have a writ of falſe judgment but in 
21 Ed. 3. 45 the court where there are ſuitors; for if there be no ſuitors, 
48 Ed. 3. i. there the record cannot be certified by them. And upon falie 
acc*. there- judgment given in court before bailiffs, or others who hold 


_ it ſeem-1Jea by preſcription, in every ſum in debt by bill before them, 
math 3 o 5 ſhall not have a Faux Judgment, but a writ of error there- 


court of Pi. upon. Quod vide M. 4 Ed. 4. in Title Treſpaſs. Poſt. 19. IJ. 
der. | 8 
ide 13 Ed. 4. 18. 6 Ed. 4. 72. 4. 23. 
41 In falſe judgment upon a writ of . Patent, or a writ | 
20 Ed. 3. pl.of Droit lot: the plaintiff ſhall not aſſign errors before the 
8 | 31 Ed. records certified, as well (2) the original as the reſidue of the 
35 * record. And the writ of falſe judgment lieth againſt a ſtran- 
25 Ed. 3. ger to the judgment if he be tenant of the land, without nam- 
pl. 9. ing him who was tenant, and party to the judgment. Other. 
wile it is of a writ of error, for there he ought to name him 
| who was party to the judgment, be he tenant or not (5). 
4 ae} And 1: wk the tenant loſeth his land by falſe judgment in, 
21H. 4.23.4 writ of right in a court baron, he ſhall not have a writ of 
donn and falſe judgment before that the demandant hath entered upon 
the party him, Sc. Quod vide M. 38 Ed. 3. 15. Fide 8 Ed. 4. 19. 
had a Scire And where the defendant in Faux Judgment, after appear- } 
facias to ance by him, maketh default, a grand diſtreſs ſhall iſſue out 
have execu- againſt him. And if he again make default, or cometh and 
e en will not ſave his default, the plaintiff in che writ of falſe judg- 
mon Pleas, ment ſhall have judgment to recover ſeiſin of the land againſt 
| him: Pyod vide M. 13 Ed. 1. And the writ of falſe judg- 
ment given in ancient demeſne is ſuch : | 
The king to the ſheriff, greeting: If A. ſhall make you ſe- ( 
cure, &c. go to the court B. Sc. and cauſe to be recorded the 


plaint, 


(a) See 31 Ed. 3, P. falſe Judgment 10. If judgment be given in a 
court baron without an original, and the tenant is ouſted, it is a diſſeiſin. 
See 19 Ed. 2. Falſe Judgment 19. accordant. Note; a copyholder 
ſhall be relieved by petition to the lord. Mich, 8, 9 Eliz. Rot. 136. vide 
ante." - - | 
(6) Or his heir, &c. Quære if he dies without heir. 9 H. 6. 46 and 
49. But if another than the heir be tenant, it is the ſafer courſe to have 
a Scire facias againſt him, eſpecially before that the court proceeds to the 
examination of the errors. So quacunque via, there ought to be a Scire 
facias againſt him, either before the errors examined or after, for other- 


wiſe if he be ouſted, he ſhall have an aſſiſe. Dyer 321. 


1 
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plaint, which is in the ſame court by our little writ of right» 
between A. demandant, S. And have there the names of the 
atoreſaid four men, this writ and the other writ, &. 
D And in a writ of Droit Cloſe, if the writ of the (a) demand- In Hill. 6 
ant be abated, whereupon he bringeth his writ of falſe judg, W. 3. B. R. 
ment in the Common Pleas, and there the judgment is reverſed, int“ Philips 
and the writ awarded good; then he ſhall hold plea in the and Bury, 
Common Pleas, and a judicial writ ſhall iſſue from the Com- b ee 
mon Pleas, in nature of proteſtation made in the firſt Writ; cordant, SY 
and if the proteſtation were in the nature of aſſiſe of Mort- the opinion 
aauncefter, the juſtices ſhall direct a writ unto the ſheriff toof Dyer 373. 
ſummon the jurors to come out of ancient demeſne thither, penn be- 
and all the matter ſhall be tried and determined in the Com- 3 een | 
mon Pleas: And although the judgment be given of the land by 34 an 
in the Common Pleas, yet the land ſhall be ancient demeſne. 40. 
Lud vide M. 3 Ed. z. in the title of Faux Judgment. 4 Inſt. 
270. 5 
E And upon the writ of Faux Judgment, which is an Accedas 42 
ad Curiam, if the ſheriff return that the writ came ſo late, that 
he could not execute the ſame; then he ſhall have a Sicut alias 
directed unto the ſame ſheriff: And if he return not that at the 
day, then he ſhall have a Pluries unto the ſame ſheriff. And 
he may have theſe writs of Alias and Pluries out of the Com- 
mon Pleas, where the firſt writ was returned tarde, if he will, 
or he may have them out of the Chancery, S. See for this See 29H, , 
matter in the book of entries, fol. 114 and 115. And upon 6. Fitz. re- 
the Accedas ad Curiam, if the ſheriff return, that ne will go? de Vit- 
unto the ſaid court, &. and there pray the lord to hold his G ws 
court, that he may do execution of the writ, and that the lord 16. . 
retuſeth to hold his court, &&. by reaſon whereof he cannot do 
execution of the writ; then a Diſtringas ſhall iſſue out of the 
Common Pleas directed to the ſheriff, to diſtrain the lord, ſo 
that he diſtrain him to hold his court at a certain day appoint- 
ed by the ſheriff; And that the ſheriff having taken with him 
{our diſcreet knights, Sc. of the county, Sc. he go to the 
court, &. and that he make known here in fifteen days of 
Eaſter, Sc. and that he then have that record, &. and that he 
E-2 ſummon 


(a) And ſo it ſeems, whether the judgment be affirmed or diſaffirm- 
ed, execution ſhall be awarded in the king's court. 39 H. 6.5. a. And 
ſo on a nonſuit, where a writ of falſe Judgment is brought before execus 
tion ſued. 12 H. 4.23. pl. 5. Yet fee Dyer 373. If the demandant 
brings a falſe Judgment, and it be reverſed, he ſhall only be reſtored to 
his action. | 

Note, that of a Judgment given in ancient demeſne, of Jands at com- 
mon law, 2 writ of falſe Judgment does not lie, becauſe it is coram non 
Judice. 7 H. 4. 28 b. 
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ſummon the aforeſaid I. that he be there to hear that record, 
&c. Which ſee in the book of entries, fol. 117, 137. b. 

There is another writ of e e ee when there is a 
plaint in the county of debt or treſpaſs without any writ, then 
the writ of Faux Judgment in the county ſhall be thus: Cauſe 
to be recorded the plaint which was in the ſame court without 
our writ, between, Cc. of a certain treſpaſs, Sc. whereof the 
ſame A. complains that falſe judgment hath been done unto 
him, Sc. And where Faux Judgment is given in another court 
than the county, upon a plaint, or upon a writ, then the writ 
{ſhall be thus: 5 5 e 

The king to the ſheriff, greeffig ; If A. ſhall make you ſe- 

cure, &. then go to the hundred of A. of B. or to the court of 
A. of B. and in the- full hundred or court cauſe to be recorded 
the plaint which is in the ſame hundred or court by our writ, 
or without our writ, of that the ſame A. keep with the afore- 
ſaid B. the covenant made between them, of one meſſuage with 
the appurtenances in F. whereof he complains, &. 

And if a baron and feme be ſued in'a court baron by a writ (; 
of right, and the feme is received for the default of the hul- 

band, and plead there, and falſe judgment is given againfthim, 
ſhe and the huſband may have a writ of falſe judgment, as ap- 
peareth by the Regiſter. 

And there 1s another writ there, where the huſband and 
wife pray to be received in a court baron in a writ of right 
upon the default of tenant for term of life, and were not re- 
ceived; and for falſe judgment given againſt the tenant for 
term of life they ſhall . a writ of falſe judgment, c. 

There 1s another writ of Faux Judgment in the Regiſter for 
him in the reverſion, who. prayeth to be received in a court 
baron in a writ of right upon the default of two tenants for 

11 life, where he was received for the reverſion of the other te. 
£1 nant, and judgment given, &. And there it appeareth, that 

one tenant was tenant of a certain parcel of the land, and the 

other tenant was tenant of the other parcel of the land. 

There is another writ of Faux Judgment for him that hath 

3 455 H. Judgment given againſt him in the court of a lord, who hath 
22 Ed. 3. pl. —_ to hold pleas before his bailiffs by the king's charter: 
8. ut it ſeemeth, that in that caſe he ſhall have a writ of error, 
and not a writ of Faux Judgment. 


There is another writ of Faux Judgment directed unto the x 
ſheriff, viz. Accedas ad Curiam: To our court of Wincheſter, 
and in that full court cauſe to be recorded the plaint which was 
in the ſame court without our writ according to the cuſtom of 
the aforeſaid city, between W. demandant, and D. tenant; of 


one meſſuage in Wincheſter aforeſaid, whereof the ſame _ : 
W. Sc. complains that falſe judgment hath been done unto 


him 
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1 him. But upon aſſiſe of freſh force a writ of falſe judgment 20 J 
doth not lie, but a writ of error. And if the writ of falſe 1 Ed. 3. c. 5. 
judgment be returned before the juſtices of the Common Pleas, - 
and the defendant comes and ſaith and averreth, that the record 

is otherwiſe than it is certified, the averment ſhall be received, 34 H. 6. 42. 
and that iſſue ſhall be tried by the country, or by thoſe who 
were preſent in court when the record was made, and by others 
of the country; and if they come not, then the. inqueſt ſhall be 
by the country, as appeareth by the Statute de Anno 1 Ed. 3. 

cap. 5. Raſtal, Faux Judgment 4. 


Writ de Executione Judicu. 


N RIT de executione Judicii lieth where judgment is 
6 5 given in the court of any lord upon a writ of right 
patent, or upon a plea of debt or treſpaſs in the ſame court or 
in the hundred, county, court baron, or in any other court of _ 
record; and if the ſheriff or the bailiff will not do execution 
of the judgment, then the party ſhall have this writ directed 
unto the ſheriff or the bailiff in which court the execution 
ought to be; and if they will not do execution, he ſhall have 
an alias and a pluries, with this clauſe in the writ of pluries, 
or ſignify to us the cauſe why, Sc. And if they do not exe- 
cution upon this writ, or return not ſome reaſonable cauſe 
wherefore they delay the execution, the party ſhall have an 
attachment againſt him who ought to have done the execution 
returnable into the King's Bench, or into the Common Pleas. 
And if the plea be in the lord's court baron, then the writ of 
execution hall be directed unto the bailiff of the court. But 
if the plea and the judgment be given in the ſheriff's court, as 
in the county court, Tok the writ ſhall be directed unto the 
ſheriff himſelf to do execution, and the alias pluries ſhall be 
to the ſame ſheriff; and if they will not do execution of the 
judgment, then an attachment againſt the ſheriff ſhall be di - 
rected unto the coroners, returnable as aboveſaid, to anſwer, 
Sc. And ſo if the writ de executione judicii be directed to the 
bailiffs of any court of any lord, or unto the bailiffs of a hun- 
dred to do execution, and at the alias and pluries they will do 
nothing, the attachment ſhall be to the ſheriffs againſt the bai- 
liffs, returnable as aforeſaid, to anſwer, &c. And if the judg- 44 
ment be in a court of record, then it ſeemeth that the writ de 
executione fudicii ſhall be directed unto the juſtices of the ſame 
court where the judgment was given, to do execution, and 

- not 


Writ de Error. 


not unto the officer of the court. For if the officer of the 
court will not execute the writs directed unto him, nor return 
them as he ought, the judges of the court may amerce him. 
The form of the writ is: | 

Henry, Sc. Lancaſter, greeting: We command you, that 
without delay you cauſe execution to be done of the judgment 
lately given in your county of a plaint which was in the ſame 
county by our writ of right, between A. demandant, and B. 
tenant, with one meſſuage with the appurtenances in I. &. 
Witneſs, Se. (a) . | h | 


(8) Writ de Error. 


28 H. 6. 11. Writ of error properly lieth where falſe judgment is 
The form of given in any court which is a court of record, as in the 


40 de fol. Common Pleas, or in London or other city, or other place 


tices of the Where they have power to hold plea by the king's charter, or 


Common . | 

Pleas is Ich. Priſot Capital. Juſt. & ſociis ſuis & non Capital. Juſt. tantum; ſor the 
records there are not before him alone, But in the Exchequer the writ is not The- 
ſaurario & Baronibus, but Baronibus tantum 34 H. 6. 27. Error was brought the 
third day from the return, where the Judgment was the firſt day, and well, becanſe 
after the Judgment. 15 Ed. 4. 18, It a record be removed out of the Exchequer 
into the Exchequer-chamber by error, when Judgment is given, all ſhall be remand- 
ed into the Exchequer, and execution ſhall be awarded there; but that is by the Sta- 
tute of 31 Ed. 3. c. 12. otherwiſe it is of other Courts, 


by 


(a) Of execution, &c. in a court baron. In replevin the defend- 
ant pleads, That he recovered on a plaint in debt thirty-eight ſhillings, 
affirmed in the court baron of I. S. and that the ſame cattle were taken 
by the bailiff in the place where, being the fee of the ſaid I. S. and deli- 
vered to the defendant in execution, and he was not driven to gage deli- 
verance, for he claimed property, and the iſſue was, 'That they were not 
taken and delivered to him in execution; & alii contra 38 Ed. 3. 3. 

And a like caſe was thus; A. brought a writ of right cloſe in ancient 
demelne againſt B. of ten acres, and made proteſtation in nature of an 
afliſe, and recovered; and C. being the bailiff of the court, took an ox 
of B's on five acres parcel of the land recovered (but in fact thoſe five 
acres were held at common law by virtue of a fine levied before the re- 
covery) and fold the ox to D. and B. brought a replevin againſt C. the 
bailiff, and it was adjudged, 1. That it the whole had been held by fine 
at common law, it had been coram non Judice, and void, 2. For that 
part only was ancient demeſne, yet till judgment reverſed the damages 
are leviable. 3. That he might well take the beaſts by the execution in 
any place within the manor which is ancient demeſne, though the place 

Where he took them is not ancient demeſne. 4. That the ſale was 2 
good execution, & c. 7 H. 4. 28. Yet ſee the contrary per cur', 4 H. 
6. 17. and 22 Af, 72, per Thorp. in the caſe of a recovery in à cout: 
baron. in debt. Ergo quzre & vide optime Rot. Parl. 21 Ed. 3, No. 21 

(6) But not the writ original. 24 Ed. 3. 24. 
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by preſcription, in any ſum in debt or treſpaſs over the ſum #45 
of torty ſhillings. And if falſe judgment be given in London, 

or other place which is a court of record, the party grieved 

{hall have a writ of error, and this writ may be returned into 

the Common Pleas, or in the King's Bench, at the pleaſure of 

him who ſueth the ſame. | 


E And when the record is removed by writ of error into the 37 Af. 15 


Common Pleas or King's Bench, then the plaintiff ought to For affign- 


aſſign his error, before he have a Scire facies againſt the de- ment in ma- 


fendant ad audiendum errores. And if he aſſign divers thin se 1 H. 


for errors, which the court thinketh to be no errors, he ſhall 6. 30. Note, 
not have a Scire facias upon this aſſignment. But after errors that the par- 
alſigned, and a Sczre facias awarded againſt the defendant upon*? aſſigned 
that aſſignment, he thall not aſſign an error in fact, as to {4 pk ee 


that the plaintiff was dead at the time of the judgment, or be- e 


fore the judgment, &c. But he may aſſign as many errors as ſaw the ori- 
do appear in the record, and it ſhall not be ſaid a double aſ- ginal that it 
ſignment. But he ſhall aſſign for error but one error in fact, was not 

becauſe this error in fact ſhall be tried by the county, and the good, for it 


. 8 » * M - 
errors in the record ſhall be tried by the juſtices. ee ig 


And upon a writ of error the record itſelf (a) ſhall be re- where it 
| | moved, ought to be 


(a) Ibid; And a Scire facias lies on ſuch à tranſcript ; alſo it ſeems that 
judgment ſhall be given before they remand it, to prevent loſs of the 
king's fine. Lib. latr. 296. m. 16 Ed. 3. See 21 Ed. 3. contr'. See 
alſo 22 Ed, 3. 6. the reaſon, viz. Becauſe that which is ſent into B. R. 
ſhall not be remanded, and therefore a writ was ſent to the treaſurer and 
chamberlains (of the Exchequer) to ſend the fine extracted out of the 
files on a judgment reverſed. See 1 Mar, Dyer 89. Varney's caſe; for 
there - no chirographer there, if the fine be affirmed. See 10 Eliz. Dyer 
274. pl. 44. | 

See a fine itſelf removed out of Oxford, 50 Aſſ. 9. The plaintiff had 
judgment, and the defendant brought error and removed the record, the 


which he let lie, without ſuing à Scire facias; the plaintiff prayed ex 


cution, and had a Scire facias, and upon two nihils returned execution was 
awarded, and at the exigent the defendant comes and prays a Scire facias, 
and had it for that he was not named, for exactus fuit is upon the Scire 
facias to have execution, and not on the writ of error. 8 H. 6. 13. 
Note ; if two defendants bring ſeveral writs of error, and ſeveral Scire 
facias's, yet they may aſſign and continue the errors in common. 11 Ed. 


4. 92. adjudged, But if there be a variance between the record and the 


writ, there, although a tranſcript of the record be ſent into B. R. anda 
mittitur into the rolls of C. B. yet the record remains in C. B. and there 
ſhall be execution granted, as if the writ of error be to ſend the record 
of 2 recovery by A. againſt B. and the record of a recovery by A. againſt 


C. is ſent, this is without warrant, and the record ſtill remains in C. B. 


9 H. 6. 4. See 24 Ed. 3. 24, 43. | | 
Note ; baron and feme acknowledge a deed, which is after inrolleds 
the baron dies, and the feme brings error to reverſe the deed, for that it 
was inrolled by her being a feme covert, and for that the court could not 
3 her withaut à Writ 3 and it was admitted to be good, 21. Ed. 3 
3. | | | 
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ex diviſione, moved, and not the tranſcript of the record; for upon a tran. 
and there- ſcript of a record a man ſhall not aſſign errors, if it be not 
fore the upon a writ of error ſued upon tranſcript of a fine, there he 
cout ot nt A errors (a) upon the tranſcript of the note of the 


ficio did a- . * K. ive 1 | 
ate the fine; and it the juſtices do conceive it error, then they ſhall 


writ. ſend for the note of the fine, and ſhall reverſe the ſame. Vide 
| poſt. 72. D. N Wis chats, 

46 In a writ of error, when the record cometh in court, if the G 

x plaintiff all that term do not aſſign his errors; and although 

that he do aſſign his errors, if he do not ſue a Sczre facias ad 

audiendum errores againſt the defendant, returnable the ſame 

2 H. 7. 12.term, or the next term; all the matter is diſcontinued, and 
the next term he ought to ſue a new writ (5) of error out of 


the 


(a) Of aſſigning and examining errors. | 

In re- diſſeiſin the defendant is outlawed and taken, and then brings er- 
ror of the principal judgment and of the outlawry, and aſſigns error in 
the principal, and it was held, 1. That the outlawry ſhall not be re- 
verſed, without making the plaintiff a party, by Scire facias for the de- 
fendant is in execution for him. 7 H. 4. 40. 2. That he might wal 
have a writ of error to reverſe both the principal judgment and the out- 
lawry. 11 H. 4. 66. and may affign error in the principal, before he 
reforts to the outlawry; for by reverſing the principal he reverſes the 
outlawry. 11 H. 4.6. 8 H. 7. 10. 7 H. 6. 44. contra 7 H. 4. 40. 3. 
He may ſue to reverſe the outlawry without finding ſureties for the da- 
mages here. For by defeating the outlawry the impriſonment is gone. 
7 H. 4. 40. 4. If the party pleads a releaſe of the right to the land, he 
ſhall be diſabled to reverſe the principal, and yet he may aſſign error in 
the principal, as in the original, or in the judgment, and thereby reverſe 

the outlawry, although there be no error in that proceſs. 11 H. 4.6. 
adjudged. . | 

See 18 H. 6. 18. The defendant in an aſſiſe was taken by a Capias pro 
fine, and ſued a writ of error, and found ſureties to ſue with effect, and 
to pay the fine to the king, and to ſatisfy the party, if judgment was 
affirmed, and all this was in Chancery; and thereupon he had a writ to 
the juſtices to deliver him, and to ſend the record into B. R. and it was ſo 
done, and there he aſſigned errors which were no errors, whereby 10 
Scire facias iſſued, and it was moved that a new Capias pro fine ſhould 
iſſue, for that the party had intereſt in the execution, ſo that on the ſaid 
ſureties found in Chancery, he ought not to he diſmiſſed, and therefore the 
diſmiflion was erroneous, ſor he ought to have had a Habeas Corpus, ard 
removed his body, and thereon to have found ſureties to ſatisfy the party, 
or to render his body to priton again, if judgment were affirmed, 

(5) Note; if matter of fact be afligned for error, as that the party's 
attorney was judge, & c. if the other pleads in nullo eſt errutum, and con- 
feſſes the matter of fact, and puts it in judgment of the court. Si Error. 
c. ax 3 Ed. 6. Dyer 65. He may demur thereto, and ſee Dyer 104. 
a demurrer on the errors aſſigned. And note; the defendant may aflign 
for error, that his attorney had no warrant, although he acted for his 
advantage. 7 H. 4. 16. 11H. 4. 44. & 88. YE N 

ee error on a judgment in Chancery on a Scire facias, upon 2 
cognizance there, and reverſed in B. R. 14 Eliz. Dyer 316. And ſee er- 


ror in Chancery, on a judgment given in Chancery. 42 Afl. 22. 
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Note; 
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the Chancery, upon that record directed to the juſtices before 


whom the record is removed, to proceed upon the record gue 

coram vcbis rgſidet. | | 

The form to aſſign errors is to put a bill into the court, 47 

and to ſay in the bill, in hoc erratum eff, Sc. and to ſhew in 35 H. 6. 12. 

what things; and in hoe erratum eff, and ſhew in certain ano- _ Res h 

ther thing; and ſo of the reſt in which he will aſſign the er- eee 

rors. But to ſay, in omnibus erratum eſt, is not good, becauſe of return 
of the incertainty. than it 

And in a writ of error he ought to aſſign his error in pro- ought to 

per perſon, and not by attorney, where he is in execution by; PM = | 
force of the judgment. And in a writ of error upon jud ment}, on 

given in the Common Pleas, the plaintiff cannot aſſign for er- mon Pleas | 


ror, that the juſtices of the Common Pleas did not give that may ſhorten 


judgment, but the clerks of their own heads; neither can he the day. 
affign for error, that the jurors gave their verdict for the de- : H. 7. 3. 


tendant, , =_ 2 = 


21 H. 6. 43- 


Note; In darreia preſentment the parties demur, and adjudged agaiaſt 
the defendant, for that he had brought a writ of error before the damages 
were taxed ; for the aſſiſe in ſuch caſe is to inquire into the point of da- 
mages, and yet it was adjudged, that a writ of error lies, for that judg- 
ment is rendered upon the principal, (i. e. the right of pretentation.) 

So 2 damages are to be taxed in a writ of ayel. 17 Ed. 3.5, 21. 
23 All. 8. | 
Note; ſuch court as may hold plea above forty ſhillings, is a court of 
record, and yet may be by preſcription. 9 H. 7. 11. 45 Ed. 3. 2. a. 
18 H. 6. Preſcription 45. per cur', 19 H. 6. 79, 80. Where one pre- 
ſeribes to hold plea by plaint in his court of all debts. 4 Ed. 3 36. He 

that has conuſance of pleas, has a court of record. 9 H. 6. 58, 5g. 

Note; if the plaintiff be nonſuit, & c. the court ought not to examine 
the errers. 21 Ed. 4. 44. But if the defendant pleads in bar of error, 
Kc. as by releaſe, & c. yet if it be found againſt the defendant, they ſhall 
examine the errors. 21 Ed. 3. 54. b. 8 Ed. 4. 8. And if it be found for 
him, the judgment ſhall not be affirmed or reverſed, but the plaintift 
all be barred. 9 H. 6. 48, 49. a. | | 

Note; an infant brought error of a fine levied by him to A. for life, 
remainder to B. he cannot reverſe it without warning B. 21 Ed. 3. 66. a. 
Alſo, where A. recovered againſt B. and enfeoffed C. and died. B. brought 
error, and it was held, iſt, That the judgment ſhall not be re verſed with- 
out making the heir of A. a party by garniſhment, either as to the land 
or the oY An 2dly, That he might have a Scire facias againſt the heir 
and tertenants in the ſame writ, without naming the tertenants names; 

or, 3dly, He might have a Scire facias againſt the heir ad audiend' erro- 
res, and afterwards a Scire facias againſt the tertenants, to have execu- 
tion, 8 H. 4. 17, &c, Or if he has no heir, a Scire facias lies againſt 
the tertenants. See 8 H. 6. 35. b. A. being guardian of B. recovers in 
a Quare impedit, and dies, the defendant brings error, and after a Scire 
tacias by C. the heir of A, againſt B. and the incumbent, not naming A.*s 
executor, yet adjudged good: For A. was guardian by reaſon of the ſeig- 
niory. See a Scire facias againſt a defendant in the ſame writ of error. 
34 Aſl, 7 or 17. 8 H. 6, 35 b. : 


\ 
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fendant, and that the juſtices entered it for the plaintiff, and 
ve judgment for him, becauſe that this aſſignment is contrary 
L. 21 Ito that which the court doth as judges, &c. | 
3 Co. 40. And if a man be vouched, and entereth into warranty, and C 
3 e loſeth, he may have a writ of error, and affign the (a) er- 
reverſion rors which happened betwixt the demandant and the tenant, 
was grantedor betwixt the demandant and the vouchee. And ſo he in 
to one pen-the reverſion who prayeth to be received upon the default of 
dant the the tenant for life, or for his faint pleading, if he be received, 
dn deter fer and pleadeth, and loſeth, he ſhall have a writ of error, and 
Bir; or if aſſign the error betwixt the demandant and (6) the tenant, or 
the tenant between the demandant and him who prayeth to be received. 
in fee pray And if tenant for life loſeth by default bein the reverſion ſhall 
in aid of 2 have a writ of error, ao were not received, nor prayed 
Aranger> to be received, and ſhall aſſign for error the matter which was 
| at betwixt the demandant ang the tenant who loſt by default. 
caſes he in 8 H. 4. 55, 56. | 


the reverſion | : i | 
ſhall have error. 80 Ed. 3. 5, But quzre, if the Judgment ſhall be reverſed, and 
that execution ſhall be awarded, or ſhall ceaſe during the life of the huſband. 


4 A. man ſhall 8 an error in law, as the caſe is: As if D 
20 Aff. 2. the huſband and wife levy a fine of the lands of the wife unto 
c. 3. ac. 21a ſtranger, the wife being within age, they ſhall have a writ 
Ed. 3. of error during the nonage of the wife, and ſhall aſſign that 
Fitz. Error ſor error, and that is an error in law of the court. | 
TH, 6. 39. Alſo ina writ of entrie ſur diſſeiſin, if the original writ E 
Matter in want theſe words in the writ, (e) which he claims to be his 
fait muſt be right and inheritance, if the tenant admit of the writ, and 
leaded, and pſead to the action, and loſeth, he ſhall not aſſign this fault 


_ =E 1 in the writ, becauſe he hath admitted the writ to be good by 
99-6 his plea. And ſo in a writ of detinue of Charters concerning 
| | — 5 | certain 


(a) Note; he who is only tenant in law may have error, as if the te- 
nant aliens pending the writ, and afterwards judgment is given againſt 
him. 21 Fd. 3. 53. 54. F. Error 4. 12 Aſſ. 41. He may bring error, 
and if he reverſes the judgment, the feoffee may enter upon him. 

So he in reverſion or remainder on an eſtate tail may aſſign, & c. Dyer 
188. And thereupon the tenant ſhall be reſtored. 8 H. 4. 5. 

See 4 Eliz, Dyer 241. 21 H. 6. 29. 15 Ed. 3. 1. Error 72. 32 
Ed. 3. Error 53. Pott. 108. A. 5 

(6b) Note alſo; the vouchee may aſſign error between the demandant 
and tenant, and ſo of tenant per Reſceit. 8 H. 4. 5. 8 H. 4. 3. But 

the tenant (himſelf) ſhall not have error, becauſe he is out of court. 
Quzre, 17 Ed. 2. Recovery in Value 32. 

(e) See 21 Ed. 3. 54. F. Error 4. If an avowry be quaſhable, for 

chat it is returned by the bailiff of the franchiſe, where it ſhould be re- 

cited by the ſheriff, or if the writ be abatable and not challenged; this 


ſhall not be aſſigned for error; contra, if it be abatable per Officium 
Curiæ. 3 H. 47 
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a) certain lands, if the plaintiff in his count do not declares Ed. 4. 19. 
the certainty of the land in the count, if the defendant do ad- By Pigot 
mit the count good, and pleadeth unto the action, and loſeth329 Choke, 
by judgment given in a writ of error ſued by him; he ſhall not 7 2 
allign for error the fault in the count; becauſe he hath ad- neraf tenan- 
mitted the ſame to be good by his plea. Tamen quære. cy, miſno- 
5 | mer, taking 
of huſband pendant the writ, and the like, which prove the writ abatable; there it the 


party plead other matter, and admit the-writ, he ſhall not have error; contra of death 
or other thing, which prove the writ abated. | 


(ö) And a man ſhall not aſſign for error a thing which is 8H. s. 2. 
for his advantage: As to ſay and aſſign for error that he had g ©: 49. 4. 


day, and that the day was for longer time than the common, EA * 
hs 40 Ed. 3. 15 
day; and ſo he ſhall not aſſign for error that he was not ef V. 21 E. 3. 


ſoined, where he ought not to be eſſoined, or had aid granted 46. Br. er- 
unto him, where he ought not to have had aid; becauſe theſe ror 65. and 


things are for his advantage. Poſt. 22. D). f 1 + 5 
(e) If falſe judgment be given before the juſtices of the bi. Falſe Judge 


ſhop of Durham in the county Palatine, the party grieved ment in 
0 have a writ of error there before the ſame biſhop. M. Wales be- 
14 Ed. 3. And if he give falſe judgment, then the writ of er-. 49, 


ror ſhall be ſued in the Common Pleas, or in the King's oreJuftices, | 


Bench. 22 Ed. 3. 3+ 23 Ed. 3. 22. 2 R. 3. 3. 7 H. 6. all be re- 
28. verſed in B. 
: „ R. if there 
de juſtices there; but by Forteſcue it ſhall be reverſed in Parliament. 19 H. 6. 12. 
Error in county Palatine ſhall be reverſed in B. R. 21 H. 7. 33. per Fineux, errone- 
ous judgment in county Palatine ſhall be reverſed there by commiſſion 37 H. 6. 13. 
Error in Chancery reverſed in Parliament. But ſee 14 Eliz. Dyer 315. That error 
upon a Scire facias upon à recognizance was reverſed in B. R. which ſeemeth contrary 


10 37 H. 6. 13. 
6. 13 And 


(a) See a judgment on an inditment of conſpiracy, where the defend- 
ant had pleaded not guilty, reverſed, for that the place where, and the 
day of conſpiracy, were not ſhewn. 24 Ed. 3. 75. 
| (6) An attorney appears for one without warrant z it is error. 7 H. 
4. 16. At the grand cape one appears as attorney for the tenant, and 
wages his law of non-ſummons, and at the day makes default, the tenant 
brings error, and aſſigns that the attorney had no warrant; and by the 
better opinion judgment was reverſed. Ta the continuance was taken 
w.thout the party, and the judgment could not be good on the ſecond de- 
fault; for it is but a judgment by default, & c. and there ought to have 
been two defaplts recorded againſt the tenant. See 8 H, 5.2. 14 Ed. 3. 
Errot 6. 19 H. 6, 12. | | | 

(e) See the form of a reverſal of a judgment in Cheſter. Lib. Intr. 
290. a, b. Reg. 17. 6 H. 4. 9. 34 H. 6. 42. b. Dyer 320, 321 and 
345- Note; error lies not on a judgment reverſed in the cinque ports, 
but coram Cuſtode quinque Portuum. See Dyer 376. Alſo a judgment 
in Durham ſhall not be reverſed in C. B. but in B. R. Paſc. 29 El. 3. 
Hughes's Abr. 20). Morton's caſe, See 14 Ed. 3. F. Error 6. and $ 
Eliz. Dyer 250, 


1 H. 7. 13. action, 
2 R. 3. 2. 


25 Ed. 4. 7. * 


It is ſaid, if 
any be to re-; 
verſe out- 
lawry in fe- 
lony, when he cometh in upon 
ſecuteth his writ of error. 


Vide 4 Ed. 4. 41. 24 Ed. 3. 34. 
7 H. 6. 28. Hidebrad's Caſe, 19 l. 
6.2. 15 Ed. 4. 78. 37 H. 6. 17. 
per three juſtices. If a man be ut- 
lage notwithſtanding a Superſedeas, 
and appear and plead in the Common 
Pleas, the Utlary ſhall be reverſed 
in the ſame place, although it be in 
another Term ; but contra, if it be 
in another Term, but defendant doth 
not appear and plead, 


Writ de Error. 


7 H. 4.37. Andifa falſe judgment be given for the king in any ſuitory 

the (a) party grieved ſhall have a writ of error, and 

aſſign his errors, without ſuing forth any Scire facias again 

ing ad audiendum errores, becauſe that the king is is 

preſent in court; and that is the cauſe of the form of entries 

of ſuits for the king is ſuch : Chriſtopher Hales, attorney of 

the lord the king, who proſecutes for the lord the king, &c. 

1 H. 7. 13. comes here into court, &c. and not, the lord the king by C. 

H. his attorney, comes here into court, hecaule that the king 
is always preſent in court. | | | 


the indictment, he ſhall aſſign his error before he pro- 


(b) Error in the King's Bench in the | 


proceſs, where it 1s the default of the 


clerks, ſhall be reverſed in the ſame court 
by a writ of error ſued by the party be- 
fore the ſame juſtices: But not without 
ſuing of a writ of error, although it be 
the ; 5a term. But in the Common 
Pleas, after Judgment given the ſame 
term the juſtices may reverſe their own 


judgment upon errror in the proceſs, 5 
01 


(a) Note; he ought firſt to ſue by petition to the king. See where x 
writ went to the juſtices to examine the errors, hoc non obſtente. 24 Ed. 
3. 35, 36. Hill. 29 Eliz. 3. Hughes 308. 

(b) See the form of a writ of error in Parliament, Dyer 378. 

As if before the quintus Exactus the party appears, and has a Super- 
ſedeas of record, be it in term or in the vacation, though it is not ſhewn 
to the ſheriff at the day of the exigent or Capias utlagatum, he may avoid 
the outlawry the ſame term in C. B. contra in B. R. See 4 H. 4. 1.4 
b. 4 Ed. 4. 42. 10 H. 7. 16. 9 H. 6. 12. 44. a. b. And if he comes 
in at the return of the exigent, he may reverſe jit in B. R. without a writ 
of error; per Weſtbury; And ſee there if judgment be given; where 
there is a default in awarding the proceſs, or in the return, it is ill. For 
there the tales was returned without being awarded, and on a writ of er- 
ror brought, three points were agreed, viz. 1. That though on an erre- 
neous judgment given on an original in B. R. Error does not lie there, 
except for error in proceſs by default of the clerk, or in return by default 
of the ſheriff; Yet there, i. e. in C. B. a writ of error ſhall be granted 
for error, either in the record or in the proceſs, or in Redditione Judici, 
2. That in the ſame term the roll is not recorded, but is only in the breaſt 
or remembrance of the judges, and therefore in the ſame term they may 
amend by the Common law, even after judgment; yea, though 2 writ 
of error he brought. (See Tutchin's caſe, 6 Mod.) And in C. B. where, 
in the principal caſe, a tales was in fact awarded, but not entered on the 
roll, it was amended after a writ of error brought, it being in the ſame 
term, 7 H. 6. 28. See 2 R. 3. 81. and 8 H. 6. 37. N a 
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for default of the clerks, without any writ of error ſued forth; 


but in another term the party ought to ſue forth a writ of er- 
ror thereupon returnable into the King's Bench. But of an 
error in law which is the default of the juſtices, the ſame court 5@ 
| cannot reverſe the judgment by a writ of error, nor without a | 
writ of error, but this writ ought to be redreſſed in another 
court before other juſtices by a writ of error. | 

And he which confeſſeth the demandant's action ſhall have 
a writ of error to reverſe the judgment, againſt his confeſſion 
upon erroneous judgment given. 8 

In plea of land againſt the tenant, and the tenant dieth, he Vet note; 
(a) who is heir of the tenant to that land ſhall have a writ of 9 H. 7. 24. 
error, and not he who is his heir at the common law : As ing that the 
Borough-Engliſh, if the tenant loſe the land by ereoneous ir At the 
judgment, the youngeſt ſon ſhall have the writ of error. (S) law ſhall 
[And ſo he which is heir unto the ſpecial tail ſhall have thehave it. 
writ of error, if the land be loſt by erroneous judgment: 'The3 H. 4. 19. 
tenant may have one writ of error, and the vouchee another* 1 
writ of error upon the ſame judgment; and ſo the tenant, and, "<,* 


. : . brought 
che vouchee by reſceit, and all depending at one time. Andror, altho“ 


an executor or adminiſtrator ſhall have a writ of error upon aa ſon were 
| judgment given againſt the teſtator for debt or damages. And heir at com- 


, . 7 - mon law. 
ſo the heir ſhall have a writ of error to reverſe an (c) _— Vide 1 Ma. 


See Dyer 195. Anoutlawry after judgment reverſed, although = Ca- 
pias lay on the writ. yet the proceſs for it was not till after the judgmene 
| diſcontinued, And note; if a plea be diſcontinued, and the plaintiff be 

atterwards nonſuit, yet he ſhall have error or falſe judgment, as his caſe 
is. 21 Ed. 3. 2. a. 5 

(a) See Sc 3 H. 4. 19. And that the writ may be brought 
generally as heir, and that on the exception taken thereto, that he is not 
heir, he ſhall ſhew the ſpecial matter. Sce 9 H. 7. 24. b. contra, viz. 
A. and B. his wife, are tenants in tail ſpecial, and to their heirs; they 
have iſſue G. A. dies, B. and C. levy a fine, C. dies without iſſue, D. 
as heir to C. brings error, & c. 1. For that it does not appear that C. 
was heir to the wife, Sec. 2. That he ought to make him heir to A. 
tor he may be only of the half-blood to C. And fee Vernay's caſe in 
Dyer 89. In a ſuit brought as couſin.and heir, he ſhews how he is heir. 

% See 8 H. 4. 3. aecordant; and if judgment be reverſed againſt the 
on it ſhall be reverſed againſt both. See 2 H. 7. 10. and ſupra the notes 
0.21, C. = 

(e) But he ought to ſue a Scire facias, that the lord may ſeize for the 
*!cheat. 8 H. 6. 2. pl. 9. ult. Lib. Intr. 308. b. 

Note; error in the principal judgment ſhall reverſe the acceſſary, aud 
e contra, If a judgment be of record againſt a parſon in annuity, in 4 
Scire facias againſt the ſucceſſor, he ſhall not plead in bar of execution, 
that the judgment was erroneous, and if he does ſo, execution ſhall be 
awarded; and if he after brings error on the jadgment, if on the Scire fa- 
clas he aſſigns error on the principal judgment; this is not good, although 
de whole record of the judgment be recited in the Scire facias; and _— 

| | ore 
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Dyer 89, ry of felony pronounced againſt his father, to reſtore the blood 
go. 20 Ed. betwixt him and the father. And if a man plead in any ac. 
3 Fitz. e!-tion, and the zuſtices will not allow thereof, and the pany 
ror 2. 11 H. makes his bill upon it, and prayeth, that the juſtices will ſea] 
4+ 65% this bill of his (a) exceptions or plea; and if they do not ac- 
[ Jcording as is contained in che ſtatute of Weſt. 2. cap. z. the 
; party grieved ſhall have a writ of error, and may affign error 
5 upon that bill ſo ſealed, and alſo in the record, or in one of 
them, at his pleaſure: But this bill ought to be ſealed by the 
juſtices before the judgment given by them, and not after, as it 
aappeareth An. 11 H. 4. 52, 65, 92. 8 | 
Vid 3 H. 3. The ſucceſſor of an abbot, prior or parſon, or ſuch bodies 
the laſt caſe. corporate, ſhall have a writ of error of a judgment piven 
Vide devant againſt their predeceſſor; of all things which touch the ſuc- 
21. L. M. ceſſion or corporation. But if a man recover againſt a parſon 
Ny if 2 3: or a biſhop, debt or damages by judgment or action perſonal, 
1417 * their executors ſhall have the writ of error upon the judgment, 
ante M. and not their ſucceſſors, becauſe that matter doth not concern 
the corporation. | 
18 Ed. 3. If a — ſue forth execution erroneouſly againſt the recop- } 
25. 17 Af. nizor upon a recognizance, the feoffee of the recognizor ſhall 
24- Error have a writ of error. (6) If a man purchaſe his pardon'of an 
45 yet the outlawry, yet he may have a writ of error to reverſe the our 


22 lawry. H. 18 Ed. 3. (e) But if a man do ao, 
— ræciſe 


fore if the judgment be affirmed on the Scire facias, yet he may have er- 
ror on the principal, and thereby reverſe the judgment on the Scire fa- 
ciae, and he ſhall be reſtored to all that he loſt on the Scire facias; Ad- 
Judged 11 H. 4. 47. Sce 9 H. 6. 13. accordant. 

(a) Sce 11 H. 4. 52. per Hull. the bill of exceptions is no part of the 
record, before that it be acknowledged, (i. e. entered, &c.) And 11 H. 
4. 65. By good opinion, one of the juſtices may deliver the bill inte 
court without a Scire facias; yet in that caſe a Scire facias iſſued, and the 
Juſtices came and acknowledged their ſeals; and it was held, that this ac- 
knowledgment of the juſtices might be made a long time after the writ « 
error brought, and after the Scire facias awarded, and that no new Scit: 
facias ſhall iſſue; for it is now become parcel of the record ab initio, asin 
the caſe of diminution alledged after a Scire facias. The defendant ſhall 
not allege diminution in the bill of exceptions, but ought to have ſhe wn 
his caſe when the juſtices come to ſet their ſeals. See 1 H. 4. 92. 

See allo 11 H. 4. 67. and note; 11 H. 4. 92. per Gaſcoign, and Hul. 
it was held clearly, that the bill may be ſealed after the record removed 
by writ ef error, | 

(b) Poſt 104. G. See 24 Ed, 3. 42, 43. accordant. But he ſhall not 
be reſtored to his chattels againſt the king; and note, the error there vs and 
a diſcontinuance of the proceſs, See 3. H. 4. 10. accordant. Yet i: by | 
cannot be alledged at the Scire facias, w:thout the charter (or writ) re Sci. 
turned, and the plaintiff has counted. Vide poſt. 104. G. Scit 

(e) See 3 H. 4. 20. 19 Ed. 3. Error 75. 6 Ed. 3. 7. 36 Ed; ga; 
Error 6 and 82. | (« 


D lt is no error to ſuffer one to make attorney in an action in 
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Præcipe quod reddat of land, and the demandant doth recover, not have er- 
the tenant ſhall not have a writ of error againſt his own diſ- al; 3 Aff. 
claimer: But if he plead non-tenure, and the ſame be found ꝝꝗ 50 
againſt him, for which the demandant recovereth, the tenantthat a ſtran- 
ſhall have a writ of error. H. 6. Ed. 3. A man condemned ger ſhall not 
ſhall not aſſign error in the proceſs; but in the original writhave error, 


6. 369% 
he may. Fitz. ne 


which he ought not to make any attorney. 7 H. 6. 21. = — 


E (a) Upon falſe judgment given in the Common Pleas in 2. Fes 89. 


Ireland the writ of error ought to be ſued there; and returna- no error 
ble in the King's Bench in Ireland, but upon a judgment ſball be 


. . 7 & 2 b 
given in the King's Bench in Ireland, the writ of error ihall 3 

be ſued and returned in the King's Bench in Englancd. upon default 

of juſtice of 

the King's 


Bench in Ireland: And note that it is Cad; that there is no original here, but the ſame 
remains there; and ſo is 37 Al, 5, Fitz, Aſſ. 328, | 


(5) When the record cometh into court by a writ of error, 
the plaintiff ſhall aſſign his error, and ſhall have a Scire fa- 
cias before the record ſhall be entered; for the ſame ſhall not 
be entered before the parties have day by the Scire facias. 

And the proceſs in this writ is alias and pluries, and upon 
that attachment ſhall be awarded againſt the judge, who ought 
to return the record to whom the writ was directed: And the 
pluries may be returned into the Common Pleas, or into the 
(e) Chancery, if the pluries iſſueth to the juſtices of the Com- 
mon Pleas to remove the record; and if the writ iſſueth to ano- 
ther baſe court, the pluries ought to be returned into the 
Chancery, or into the ſame court where it is made returnable. 
And if it be returned into the Chancery with the record, the 

Chancellor 


x (a) Of errors to reverſe judgment in Ireland, ſee Shower's Parliament 
418. 

And to reverſe a judgment of reverſal given in the King's Bench in Ire- 
land, ſee 34 Aſſ. 7. 

(%) Here note; If the record be removed for error, but the party does 
rot aſſign his errors, he who recovers may have a Scire facias for execu- 
tion; and if he has execution awarded by default, yet the other may 
come and aflign errors in the Parliament, and then have a Scire facias ad 
audiend' Errores. 9 H. 6. 13. See accordant 17 Ed, 3. 21. 

Note; a Scire facias ad audiend' Errores ſhall iſſue againſt the tertenant 
and heir of him who is party to the record ; but the heir is plaintiff, and 
by his death the Scire facias ſhall abate. Note; the plaintiff! may cle a 
*Cire facias againſt the heir only, and after reverſal to him take another 
Scire facias againſt the tertenant ad audiend* Errores, or he may take it 
igainſt both together. 47 AM. 4. | 

(e) The Chancellor may ſend the record into C. B. 17 Ed. z. 21. 
5 H. 5. 1. in a Certiorari. Sec 9 H. 6. 4. that part of a record may be 

: | delivered 
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Chancellor himſelf with his own hands may put the record 
= - into the Common Pleas without any writ of mittimus there- 
| unto, and that as well as if he had ſent a mittimus with the 


record. (a 
00 Error 


delivered to the juſtices of B. R. by the chief juſtice without a writ, when 
the other part was delivered by writ. ? | 
(a) What record ſhal! be removed by writ of error # | 
Note; it judgment be given in a franchile, or inferior court by writ of 
error, the original ſhall be removed; but if it be given in C. B. the ori- 
ginal ſhall not be removed without a ſpecial writ (for its removal), 34 
Aſſ. 7. Yet ſee an original not removed in caſe of error brought on 2 
Judgment in Oxcn. in a writ of right, for that if the Judgment were re- 
verſed, the party might proceed on the ſame original in Oxon, or he 
might pray a writ to remove the original into B. R. and lo proceed thereon 
in B. R. 37 Aſſ. 5. 17. Fol. 22. Sce Danvers's General Abr. Tit. Er- 
rar. | 
Where a writ of error ſhall be a Superſedeas, & c. If the party be in 
cuſtoiy on a Capias ad computandum, he ſhall not be taken out of it by a 
writ of Error. 21 H. 6. 26. | Ng 
Note; 1. If after judgment execution be awarded, and error brought, 
| and then the party is taken, he is well taken, for a Superſcdeas ought to 
have iſſued (upon the writ of error) out of C. B. directed to the ſheriff; for 
q the writ of error is no Supe: ſedeas as to the ſheriff, but if the party re- 
moves the record, he may find ſureties, and have a Superſedeas (directe 
to the ſheriff) out of B. R. 20 H. 6. 4. 7 H. 6. 42, 44. 

But note; if no execution be awarded; 1. The writ of error is a Su- 
perſedeas to the award of execution; but if the party be nonſuit, add 
brings another writ of error, this is no Superſedeas to the award of execu- 
tion, nor ſhall any Superſedeas be direQed to the ſheriff on th s ſecond 
writ; and yet if he ſends the record into the King's Bench on this ſecond 
writ, he ſhall have a Superſedeas there on ſureties found. 20 H. 6. 4. 
19 H. 6. 8. But if the writ of error be diſcontinued by the not coming 
of the juſtices, &c. the ſecond writ is ſuperſeded. 6 H. 7. 16. But if a 
judgment be given ina Quare impedit, and the party ſues out of (or on) 
the rolls a Quare non admiſit, and pending this the other brings a writ of 
error, the record ſhall be ſent notwithſtanding this writ z and when the 
record is ſent, the Quare non admiſit being a judicial writ, and all the pro- 
ceedings thereon are determined ; for by reverſal of the firſt judgment, 
all that depends thereon is reverſed ; and the {ame law is in a Scire facia 

| _— oa See 26 Ed. 3. 78. 2 H. 6. 4. See alſo Sta.. 
e. 8 
A Scire facias iſſued upon a fine, the tenant made default, and at th: 
day given a Writ of error was brought on the fine; no judgment ſhall be 
given on the Scire facias, but the plaintiff may have debt on a recovery, | 
although the record be removed by error, either pending or before the | 
writ of debt brought; for the writ of error is as a new original. | X 
On a Dcvaſtavit on a judgment in debt againſt executors, a Scire faci: { 
iſſued, and on iſſue found for the plaintiff, the defendant had a writ of ei- 
ror on the original recovery; yet jadgment ſhall be given in the Scite 
facias, that execution ſhall be awarded, ſed ceſſet Executio until the r- 
cord affirmed. 10 H. 6. 6. per Cur*, | . 
Note; this Scite facias is in nature of a new original, as if one recover 
in aſſiſe, and after brings a re-diſſeiſin, and afterwards error is ſued of th: 
judgmer! 
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H N T E, that if any erroneous judgment be given in the 53 


l 


courts before the ſheriffs of London, the party grieved Nat. Brev. 


ſhall have a writ of error out of the Chancery directed unto 17. Ante 


21. A feme 


the ſheriffs, to bring that record before the mayor and alder- „„ 


men in the () huſtings of London, which huſtings is a court received in 


holden before the mayor, &c. And there the record ſhall be the Cem- 
examined: And if there be error, they ſhall reverſe the re- mon Pleas 
cord there by the cuſtom of the ſaid city. And if the ſheriff, to acknow- 


1 he ; led | 
aſter the record is removed before the mayor, &c. in the huſt- in. 6 was 


ings, will point UE upon the record againſt the party, where they 


the party againſt whom the execution is awarded ſhall have a have not 


ſpecial writ out of the Chancery directed unto the ſheriffs, power to 
that they take ſufficient ſureties of the party to ſatisfy the RS a her 
king, and alſo the party, of that which appertaineth unto rk; a 
them, if the judgment be affirmed, and that they ſurceaſe to if erf or; for 
do execution; and if they have taken the party in execution, it is not ad- 
that they deliver him out of priſon, And the form of the Judged, if it 


* © 5 e error or 
writ is ſuch: not. Quere 


5 | the uſage at 
this day. So of an infant. 21 Ed. 3. 29. Br. Error 62, Vide 32 H. 8. Thata 
Statute nor deed inrolled ſhall not be taken by the common law of an infant or feme 
covert, Contra by the cuſtom of London, per 29 H. 8. 23. and 7 Ed. 4. 5, Lis: 


The king to the mayor and ſheriffs of London, greeting : 
It is ſhewn unto us on the behalf of R. Tc. that whereas ac- 
cording to the cuſtom in the city aforeſaid, in caſe when any 
perſon, either plaintiff or defendant, complains that in a 
plaint which was in our court before the ſheriffs of the city 
atoreſaid, any errors have intervened, and would remove the 
record and proceſs of thoſe plaints for cauſe of error interven- 
ing into the huſtings of the city aforeſaid, to have thoſe errors 
correCted, the ſheriffs of the city ought to ſuperſede the exe- 
cution of the former judgment before them given, pending the 
records and proceſs of thoſe plaints indiſcuſſed in the ror, | 
and we lately, at the —— of the aforementioned R. 
ſuggeſting, having been informed that manifeſt error had 1n- 
tervened in the record and proceſs of a plaint which was be. 
tore you the aforeſaid ſheriff in our court of the city aforeſaid 
judgment given in the aſſiſeʒ yet the ſheriff ſhall go to the j ent in 
the re - diſſeĩſin, becauſe it is in nature of a new original. See 9 H. 5. 13; 

() Vide Rot. Parl. 8 Ed. 2. m. 17. the caſe of Joh, Bonaventure. 
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by our writ, between A. and the aforeſaid R. for that, that 
the ſaid R. &c. commanded Jou, that you ſhould cauſe the 
record and proceſs thereof to come before you in the huſtings 
' aforeſaid, to correct the error, if any ſhould be; nevertheleſs you 
the ſheriffs (pending the ſaid plaint of error indiſcuſſed in the 
huſtings aforeſaid) unjuſtly cauſe execution of the former judg- 
ment to be done, to, the no ſmall expence and grievance of the 
ſaid R. Therefore we command you, that if it ſo be, that the 
ſame R. ſhall find you ſufficient ſecurity as well to ſatisfy to us 
of that which belongs to us in this behalf, as to the aforeſaid A. 
L 23 J] of the arrearages and damages adjudged to him in this behalf, 
if the firſt judgment ſhall happen to be affirmed, and further 
to do and receive that which our court ſhall conſider in this 
behalf; then ſuperſede the doing execution of the former judg. 
ment pending the plaint of error above-mentioned in the hutt- 
ings aforeſaid. And if the ſaid R. be taken and detained in 
our priſon by occaſion of that judgment, then that you in the 
mean time cauſe him the ſaid R. to be delivered out of the pri- 
ſon by the ſecurity aforeſaid, if he be detained in the ſame 
upon the occafion aforeſaid, and upon no other, that he may 
be able to proſecute his ſaid plaint of error. Witneſs, &c. 
And it appeareth by this writ, that a man ſhall have an ac- 4 
tion pas: f any perſon in London, by original out of the 
Chancery, directed unto the ſheriffs of London, and that they 
ſhall hold plea thereof. And a man ſhall have the like wrt } 
of error upon a judgment given in London before the ſheriffs 
by plaint ſued there before them, without any writ original 
ſued, &c. And the writ of error ſhall be directed unto the 
mayor, and alſo to the ſheriffs, although that the judgment 
be given in the ſheriffs court before them, to remove the record 
into the huſtings to reverſe it there, if, &c. And the form of 
the writ ſhall be thus: | | 
The king to the mayor and ſheriffs of London, greeting. ( 
&c. Becauſe in the record and proceſs, and alſo in the giving 
of judgment of the plaint which was 1n our court of the city 
aforeſaid before you the aforeſaid ſheriffs without our writ ac- 
| cording to the cuſtom of the fame city, between A. and R. of 
a certain treſpaſs to the ſame A. committed by the aforeſaid R 
as it is ſaid, manifeſt error hath intervened, to the great da- 
mage of him the ſaid R. as we have received ny 5 com- 
plaint: We being willing that the error be corrected in due 
manner (if any ſhall be) and full and {ſpeedy juſtice done to the 
arty aforeſaid in this matter, command you, that if judgment 
ereof be given, then that you cauſe the record and proceſs of 
the plaint aforeſaid to come before you in our next huſtings of 
the {ame city, and the ſame to be recited and diligently ext- 
mined in the preſence of the aforeſaid parties bb 2 


Error in London. 
hereupon by you the ſaid ſheriffs to be preſent, if they will, 


and the error (if any ſhall be) in this matter to be corrected in 


due manner, and full and ſpeedy juſtice to be done thereupon 
to the parties aforeſaid, as of KAT and according to the cuſ- 


tom of the city aforeſaid ought ta be done. Witneſs, &c. 


D And the writ of ſuperſedeas unto the ſheriff, to ceaſe to do 


execution pendent the writ of error, may be made and con- 
tained in the ſame writ of error which is directed unto the 
mayor and ſheriffs to remove the record into the huſtings. 


E And if erronequs judgment be given in the huſtings in Lon- - 


560 
don before the mayor and the ſheriffs there, then the party e 42. 
. . . en error 
who will ſue to reverſe the Judgment ſhall come into the Chan- is ſaniaOg 
cery, and there ſue a commiſſion directed to the perſons to ex- a judgment 
amine the record, and proceſs, and the errors, and thereupon before the 


to do right. And the commiſſion ſhall be chus; . hs 


| S8. Martin's, 
and then the mayor and aldermen ſhall have forty days to be adviſed of their records, 
and the recorder ſhall record the ſame Ore tenus. 


(a) The king to his beloved, &c. R. and S. greeting: We 
have received . Hens on the behalf of B. that in the re- 
cord and proceſs, and in the giving of judgment of the plaint 
which was before the mayor and ſheriffs of London in our 
huſtings there without our writ, between C. and the aforeſaid 
B. of a certain treſpaſs, &c. committed, as it is ſaid, manifeſt 
error hath intervened: We, in defect of the ſame mayor and 
ſheriffs, being willing that error be in due manner corrected 
(if any ſhall be) and that fullneſs of _ be done thereupon 
to the parties, do aſſign you our juſtices, together with thoſe 
whom we have aſſociated with you, to examine the aforeſaid 
record and proceſs, and to correct the error (if any ſhall hap- 
pen to be found in them, or in the giving of judgment of t 
plaint aforeſaid) and to do full and ſpeedy juſtice thereupon to 
the parties, according to the cuſtom of the city aforeſaid ; and 
therefore we command you, that at a certain day which you 
ſhall prefix for this purpoſe, you go to St. Martin's le Grand, 
London, and that in defect f the aforeſaid mayor and ſheriff 
you do the things premiſed to be done in form aforeſaid, &c. 
according to the law and cuſtom of our realm, and of the city 
aforeſaid ; ſaving, &c. We command, &c. the ſame mayor 
and ſheriffs, that at a certain day whereof you ſhall give them 
notice, they cauſe the record and proceſs of the plaint afore- 
ſaid, with all things touching them, and the parties aforeſaid, 
to come before you at the place aforeſaid. In teſtimony where- 
of, &c. Witneſs, &c. 

| a | And 


4) Bee the Parliament Roll, 22 Ed. 1, m. 9. Dor ſo. 
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And upon this commiſſion the juſtice ſhall award a precept F 


. unto the mayor and ſheriffs, to ſend the record and proceſs be- 
fore them at a certain day, and to warn the parties to be be. 
fore the juſtices at the ſame day, &c. And the king ſhall ſend 
another writ unto the mayor and ſheriffs, to have the record 
and proceſs before the ſaid juſtices at the day afligned by the 
Juſtices by their precept made unto the mayor and ſherifts. 
And upon this commiſſion the king may make aſlociation, and 
another writ Si non omnes directed unto the juſtices to proceed, 
although that ſome of them do not come, as he ſhall do in an 
afſiſe, or in oyer and terminer, &c. 


And a man ſhall have a commiſſion to examine the errors, 0 


and judgment given in the huſtings in the time of another 
king, and in the time of another mayor and other ſheriffs; 
and the form of the commiſſion is ſuch: 

The king to his beloved, &c. Becauſe we have received in- 
formation on the behalf of B. that in the record and proceſs, 
&c. (as above, until) do aſſign you, three or two of you, our 
Juſtices, to ſupervite and examine the record and proceſs of 
the plaint aforeſaid, in the preſence of the now mayor and 
ſheriffs of the city aforeſaid, to be warned hereupon by you 
to be preſent, if they will, at the church of Saint Martin le 
Grand, London, &c, (as in the commiſſion next above, unti]) 
and thereſore we command you, that at a certain day which 
you ſhall prefix for this purpoſe, you go to the ſaid church of 
Saint Martin le Grand, London, and do and explain all and 
ſingular the things premiſed to be done in form aforeſaid, &c. 
according to the law and cuſtom of the city aforeſaid: ſaving, 
&c. We alſo command the ſame now mayor and ſheriffs, that 
at a certain day whereof, &c. you ſhall give them notice, they 
cauſe the record and proceſs of the plaint aforeſaid, with all 
things remaining in their power touching the ſame, as it is 


ſaid, to come before you, &c. at the place aforeſaid; and ve 


command the aforeſaid ſheriffs, that they give notice to the 
aforeſaid B. that he may be then there to hear the error, if 
any be in the record and proceſs aforeſaid, &c. (as above in 
the premiſſes). Witneſs, &c. 

And upon this commiſſion the king ſhall ſend another wnt 
unto the mayor and ſheriffs of London, to ſend the record and 
proceſs before the ſaid juſtices, &. And the writ in the be- 
ginning thereof ſhall rehearſe the effect of the record and pro- 
ceſs, and alſo it ſhall rehearſe the commiſſion which he hath 
made to be directed unto certain juſtices, to examine, &c: and 
to do juſtice thereupon : And then he ſhall ſay in the end of 
the writ, And therefore we command you, that at a certain 
day, of which the ſame R. F. and S. or two of them, {hall 
give you notice, you cauſe the record and proceſs of — pl 

| ao ) 
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aforeſaid, with all things touching the ſame which remain in 
your power, as it is ſaid, to come before them, or two of 
them, at the place aforeſaid; and do you the aforeſaid ſheriffs 
ive notice to the aforeſaid A. that he may be then there to 
be the error (if any ſhall happen to intervene in the record 
and proceſs aforeſaid, or in the giving judgment of the plaint 
aforeſaid) and further to do and receive that which our court 
ſhall conſider in this behalf: And have, &c. . 

And if a man hath judgment given for him in London be- 
fore the ſheriffs in their courts, or before the mayor and ſhe- 
riffs in the huſtings of London, and the defendant, to delay 
the execution of the judgment, ſueth a writ of error to re- 
move the record before the mayor, &c. and after the party 
defendant who ſued that writ of error, will by ſubtil means 
convey his goods out of the city, .or otherwiſe waſte them, to 
the intent that the plainant may not have execution of his 
goods; then the plainant who had judgment to recover ſhall 
have a ſpecial writ directed unto the mayor and ſheriffs, that 
they provide that the goods amounting unto the value of what 
is recovered, be ſafely kept to ſatisfy the plaintiff, if the judg- 
ment be affirmed for him ; ſo that execution may be done of 

the firſt judgment upon the ſame goods. | 1 
And if judgment be given before the ſheriffs of London for 
the plaintiff, and the defendant ſueth a writ of error, and re- 
moveth the ſame before the mayor and ſheriffs of the huſtings, 
and when he hath removed it by a writ of error, if he will 
proceed no further upon the writ, &c. then the plainant who 
recovered ſhall have a ſpecial writ unto the mayor and ſheriffs, 
that they proceed unto the examination of the errors, and to 
do execution if the judgment be affirmed. And upon that writ 
he ſhall have an alias and a pluries, vel Cauſam nobis ignifces 
in the 1 if he will not proceed, &c. And this writ was 
deviſed by Parning, then Lord Chancellor, and by him dili- 5 
gently examined, as it appeareth by the Regiſter. | 

And if falſe judgment be given in Ireland, the party may 57 
ſue a writ of error in the King's Bench in England; and the Ant. 14. E. 
writ ſhall be ſuch : 

The king to his beloved and faithful A. his juſtice of Ire- 
land, greeting: Becauſe in the record and proceſs, &c. error, 

&c. to the great damage of him the ſaid B. as we have been in- 
formed by his grievous complaint: We, &c. that you ſend to 
us the record and proceſs of the plaint aforeſaid, with all 
things touching them, under your ſeal diſtinctly and openly, 
and this writ, ſo that we may have them (ſuch a day), &c. 
that we inſpeRing the record and proceſs aforeſaid may fur- 
ther cauſe to be thereupon done that which of right ought to 
be done. And do you give notice to the aforeſaid S. that he 


be 


Error. 


be then there to proceed in the plaint aforeſaid, and to do and 
receive that which our court ſhall conſider in the premiſſes 


Error. 


* - 


f HE king to his beloved and faithful I. of T. greeting: 

Becauſe in the record and proceſs, and in the giving of 

Judgment of the plaint which was before you and your com- 
Panions our juſtices of the bench, by our writ, between A. 
and B. of a record and proceſs of an aſſiſe of novel diſſeiſin, 
which was ſummoned between them, and taken at S. before 

our beloved and faithful I. of I. and his companions juſtices, 
aſſigned, &c. concerning tenements in W. which record and 
Proceſs we indeed for certain cauſes cauſed to come before you, 
manifeſt error hath intervened, to the great damage of him the 
ſaid A. as we have been informed by 5 grievous complaint: 
We being willing that the error (if any ſhall be) in this behalf 
be corrected in due manner, and that juſtice be done there- 
upon to the parties aforeſaid, as it ought, do command you, 
that if (a) judgment thereof be given, then that you ſend to 
us as well the record and proceſs of the plaint aforeſaid ſo had 
before yourſelves, as alſo the record and proceſs of the aſſiſe 
aforeſaid ſent before you, with all things touching them, un- 
der your ſeal, &c. ſo that we may have them, &c. that having 
inſpected, &c. „„ 

And this writ of error lieth where the aſſiſe paſſeth in the! 
county before the juſtices of aſſiſe, and afterwards it is n. 
moved into the Common Pleas, and there is judgment go: 

ow 


(a) So that if the teſte bf a writ of error be before the judgment, it 
is no ſuperſedeas. 22H 6. 6, 7 | 

ea Writ of error Teturnable in Chancery, and the record ſent thence 

by Mittimus into B. R. 50 Aſſ. 4. | 
i Note; Error on à judginentiin affiſe does not lie before the juſtices of 
| C. B. For they have no power to write to them, Dyer 280. per Cur', 
8 Sce Mag. Cher. c. 11. Communia phacita non ſequantur Curiam nol- 
tram, ſed teneantur in al'quo certo loco. — Here we may note, That i 
though Common Pleas could not be held immediately in B. R. yet where 
there was e ee in the court where, by la w, they oughtt | 
be originally held, they might be held in B. KK. 3 
As if a record be brought (into B. R.) out of the Common Pleas by 
writ of error, there they may hold plea thereof to the end of the ſuit | 
So if a plea on a writ of right be removed out of the county court bj 
Pone into B. R. And ſo it is, if on a'writ of meſne, replevin, or Nativ | 
habendv, a Sicut pluries be awarded returnable in B. R. Bee 11 H. 4 

4y. per Hankford & Gaſcoigne ; and ſce F. N. B. 3. 10 H. a 


Nativo 
H, 4 


Erxrror. 


Now the party may ſue this writ of error, if there be any er- 
70r in the matter; and 3 that he may have an alias and a 

pluries, if the juſtices will not rectify the record, &c. | 

i And if the juſtices of that bench, or other 0 uſtices, upon the 58 
writ of error will not certify all the record, then the party 

who ſueth the writ of error may alledge (a) diminution of the 28 ] 
record, and pray a writ unto the juſtices who certified before 

the record, to certify all the record; and the writ ſhall be 

ſuch: „ e | _ 

B The king to his beloved and faithful W. of 'T. greeting: 

Whereas at the proſecution of I. of H. ſuggeſting to us that 
manifeſt error had intervened in the record and proceſs, and 
alſo in the giving of judgment of the plea which was before 

you and your companions our juſtices of the bench, by (59 

1 | ; our 
(la) It is a general rule, That if after In nullo Erratum pleaded by the 
defendant, no [diminution can be alledged: So is 1 Cro. Robſert verſ. 
Andrews, Beer and Beecher's caſe, Moor 500. and Dayrel and Thynn's 
caſe, 1 Leonard 22. See 7 Ed. 4. 32. 1 Co. 36. 5 Co. 39, &c. 

But though ſuch diminution cannot be alledged, nor a Certiorari grant- 
ed (after In nullo Erratum, & c.) at the prayer of the party upon the re- 
cord, yet it may be granted on information given to the court by any per- 
ſon (as an Amicus Curiæ, & c) of the defect in the record: But this is in 
the judgment anddiſcretion of the court, as was held in Weaver and Fel- 
ton's cafe ; entered Hil, 1 Car. 1. Rot. 647. B. R. where the defendant 
pleaded an In nullo Erratum, and then alledged diminution, and prayed a 
Certiorari, which at firſt was granted, and the record certified, &c. But 
before this was entered of record in B. R. the court were informed there - 
of, and refuſed to receive it, becauſe it came in at the. prayer of the party 
which it ought not to do: But upoy information (by one as Amicus Curie 
they granted it; and at the ſame time they looked into Biſhop's caſe, 
Co. 3. b. where, though my Lord Coke reports, That after In nullo 
Erratum pleaded diminutien may be alledged, yet in the caſe cited there 
was no In nullo Erratum pleaded, but judgment was againſt the defendant 
by Nihil dicit, and then the diminution alledged, and the Certiorari grant» 
ed at the prayer of the party, came time enough. And note the reaſon 
given in y Ed. 4. 28. by the Judges. Why after In nullo Erratum pleaded 
diminution cannot be alledged ; viz. Becauſe it appears by the very re- 
eord, that all the parties thereto are agreed, that it is a true and perfe&t 
record, and therefare the parties themſelves ſhall not be admitted to con- 
tradict their own agreement, appearing in the record: et it ſees the 
court on information, ut ſupra,” may take notice of the diminution, and 
then ex officio are to award a'Certiorari ad inforrnandum conſcientiam 
Curiæ. Quere. at d+ <1 #4 5 | 

If a writ of error is brought in C. B. of a judgment in an inferior 
court, and the judgment is .there. affirmed, and then a writ of error is 
brought in B. R. on the judgment ſo affirmed; in that caſe no diminution 
can be alledged of the record in the inferior court: For now the judgment 
in C. B. is only in queſtion, So reſolved Paſ. 20 Jac. 1. B. R. Banniſter 
ano Kennedy's caſe, e | 

(b) But if the writ of error, &, were in the time of another king, 
then the form of this writ is otherwiſe, Dyer 105. | | 

| h It 


Paſt, 156, 


mandant, is: And the aforeſaid plaintiff hat 


Dedimus poteſtatem de Attornato faciendo. 


our writ, between W. of T. (a) demandant, and I. of R. (a) 


tenant, of fifteen meſſuages with the appurtenances in 8. We 
lately commanded you, that if judgment thereof was given, 
then you ſhould ſend to us, under your ſeal diſtinctly and 
openly, the record and proceſs of the plea aforeſaid, with all 
things touching them, and our writ which thereupon came to 
ou, ſo that we might have them on the morrow of Saint 
artin laſt paſt, whereſoever we ſhould then be in England; 
and now on the behalf of the aforeſaid I. of H it is ſhewn 
unto us, that although under pretence of. our ſaid writ you 
may have ſent before us on the ſaid morrow the record and 
roceſs aforeſaid in ſome part thereof, yet other part of the 
= record and proceſs, and alſo certain other things touching 
them, ftill remain before you to. be ſent, to the no ſmall da- 
mage and grievance of him the ſaid I. of H. Therefore, if fo 
it is, then we command you, that you ſend to us, under your 
ſeal diſtinctly and openly, the refidue of the record and pro. 
ceſs aforeſaid, and alſo all other things touching them, which, 
as is before ſaid, remain before you to be ſent, and this writ; 
ſo that we may have them, &c. (as above). „ 


Dedimus poteflatem de Aitornato faciendu. 


IT ſeemeth, that before the ſtatutes which gave power unto C 
a man to make an attorney, the juſtices would not ſuffer 


that the plaintiff, or the defendant, or the demandant, or the 
tenant, ſhould make attorney in any action, ſuit or bill, in 
any court of record, nor in any court which was not a court 
of record, becauſe the words of the writ do command the de- 


fendant for to appear, &c. and that: was always taken to be in 
proper, perſo n. a e 


The form of entry in every action for the plaintiff, or de- 
ſ: x on the fourth 

day offered himſelf, &c. and the aforeſaid defendant cometh not : 
therefore it is commanded to the ſheriff, that, &c. by which it 
is taken, that the plaintiff was to appear in proper” perſon. 
But now by the ſtatutes he 'may make attorney in a court ba- 
ron, or other courts; and may make attorney for ſuit perſonal 
8 9 0 % 3 N bo att $i: 


(a) It is ſufficient to name them ſo, without ſaying Filius & Hzres, or 
Aſſignatus. Yet error was brought on a recovery in Covenant againſt one 
and his aſſignee. Dyer 366. FI 5 


Dedimus poteſtatem de Attornato faciendo. 


at the hundred, or other court baron; but for ſuit real at the 
leet, or at the ſheriff's torn, he cannot do it by attorney, but 
he ought to do the ſame in proper perſon. But it ſeemeth 
that = king by his prerogative, and before the ſtatutes, might 
give warrant unto a man to make attorney in every action or 
{uit, and that as well unto the demandant or tenant, as unto B.. ator, 1. 
the plaintiff or defendant; and that he may direct his writs or 84. 
letters unto the Judges of courts, commanding. them to admit 
and receive ſuch perſons by their attorney, ng that the judges. 
are bound to do the ſame. And it ſeemeth one caule 1s, be- 
cauſe it ſhall (a) not be error, if the judge do admit any ( 
plaintiff or (6) defendant to make attorney in any ſuit or ac- 
tion, which by the law he ought not to make attorney: Puod 
3 title error, H. 36 Ed. 3. and title attorney, T. 37 
H. 6, | 


D And if tenant for life be impleaded in a Præcipe quod reddat, zj H. 6. 23 


he in the reverſion may pray to be received to defend his right 
upon the default of the tenant, or upon his faint pleading, and gr. Attorn. 
there he cannot pray to be received by his attorney. But if he 1. 81. 
bring a writ unto the Juſtices out of the Chancery, teſtifying 25 H. 7. 3. 
that he hath made attorney there, and rehearſe the cauſe where- 1 
of, that is to ſay, becauſe ſc) he is ſick, or other ee 
| | 33 | | caule, 


1 Vide ante 22. D. 8 Co. 50. b. 11 H. 4. 29. 21 H. 6. 13. 24 
3. 25. / r 5 0 e , | 

() Where he may appear in perſon. See 36 Ed 3. F. Error $6, 
37 H. 6. 27. But to admit one who is within age to appear by attorney, 
" error, 4 H. 6,9, 1H. $. . oe» « 

(e) See 18 Ed. 3. 47. in the caſe of the Earl of Glouceſter, who being 
ſick, &c. his attorney found ſureties for iſſues, &c. becauſe the warrant 
was ad faciend* predit. Comes faceret fi præſens eſſet. See 4 H. 4. 1. 
13 H. 6. 28. And ſo it is of a recluſe or feme covert. | 

But if the writ be ad recipiend' Attorn' ad defendand*, & c. Si contin- . 
geret that the baron makes default at ſuch a day. If in caſe the baron 
does not make default, but appears, and rendlers, and afterwards ſhe makes 
default, & c. the ſhall not be received by attorney, but ought to have her 
general writ, 9 H. 6. 37. 

Note; there are three caſes of reſceit, viz. 1. ia Pregnains. 2. 
Quia recluſe. 3. Quia in periculo Mortis. And that the writ being, Ac- 
cepimus, & c. & legale Teſtimonium teſtatur quod Uxor, & c. ita infir- 
matur, &c. is good. 19 H. 6. 46. a. b. 2 

Note; When an atorney is made, he continues ſo always pending the 
plea, If the tenant makes an attorney in C. B. and afterwards conuſance 
is granted, he ſhall be attorney for the tenant in the franchiſe alſo; and 
therefore the tenant cannot be eſſoined, Adjudged, becauſe he had an at. 
torney to remove, &c. 80 an attorney in C. B. is alſo attorney at the 
Niſi prius. So an attorney made at firſt by the tenant ſhall be attorney in 
C. B. after the plea reſummoned: and yet in none of theſe caſes is the 
attorney bound to travel, &c. And expreſsly by Banks, if the tenant 
appear by attorney ia C. B. and judgment is given againſt the defendant 

| WT | on 


— wy 


intended of 
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cauſe, and commanding them to receive ſuch perſon by attor- 
Poſt. 27. D. ney for him in the reverſion ; the court ought and is bound to 
Plow. 76. Teceive him by his attorney. And it 1s not material, whether 
Poſt, 27. B. _ cauſe put in the writ be true or not, for it is not traverſa- 
ble, &c, | | | 
Akter 2 H. And the king by his letters _ may licenſe a man to E 
8. Br. At- make a general attorney in all pleas moved 'and to be moved, 
torney 84+ and in whatſoever courts : And by his letters patent he may 
| expreſs who ſhall be attorney, or may grant to make attorney 
whom-or who he will, without naming any attorney by his 
ſpecial name. JS | | 
And the king by his writ may ſend to any perſon to re- 
ceive attorney for another, ſuch perſon generally as the other 
will name, or ſuch perſons ſpecially ; and that may be as well 
for the demandant or plaintiff, as for the defendant or tenant. 
Regiſter 9. And the king may give authority unto one perſon to receive 
Br. Attorn. attorney for another in all courts, for two or three years. 
84. that is And the king may grant a dedimus poteflatem to receive attor- 
the King's ne) for another, for a ſpecial cauſe recited in the writ, becauſe 
Court; for he is languiſhing or lame, or decrepid, &ec. or ſuch other like 
it doth not ſpecial cauſe. Or he may grant a dedimus poteflatem in the ge. 
extend to neralty to receive attorney for another in all pleas, without ex- 
baſe thy bk prefling any cauſe in certain wherefore he doth ſo. 
auc, And alſo it appeareth by the Regiſter, that the king by his F 
; letters patent may grant.unto the Prior of Saint John's of Je- 
ruſalem, that he may make two of his friars, and name them, 
| &c. in his place, which is in the place of a proctor; that the 
26 ] two friars ſhall make attorney tor the prior in every action 
Vide 3a H. which is pendant, or to be brought againſt him in any court, 
6.22  G&c, and — challenge his liberties, and for to defend them. 
And alſo the king by his letters patent may grant unto an 4 
abbot, for the devotion that he oweth to the houſe, that he 
may make a general attorney for all pleas and in all courts ; 
| | an 


on an erroneous proceſs, and then the record is removed by error into B. 
R. and the errors redreſſed, ſo that they are to plead again upon the origi- 
aa}, the attorney made by warrant in C. B, ſhall ſerve alſo in B. R. 21 
Aff. 17. 4 * | 8 + 
And note; When judgment is given againſt the tenant, after the judg. 
ment the warrant of his attorney is determined: But the demandant's war- 
rant of attorney is not expired by the judgment; for he may ſpe execution 
within the year; but after the year he cannot ſue out execution without a 
new warrant. See 8 Ed. 3. pl. penult. 33 H. 6. 44. a. 34 HH. 6. $1.4 
b. A warrant of attorney againſt the tenant or defendant ſhall ſerve agaiaſt 
the vouchee or garniſhee. But 1 Triage not for him who interplead with 
another in a writ of ward; quod Brian conceſſit. 7 H. 4. 3. pl. 9. adjudg- 
ed 8 H. 4. 9. b. And therefore in the caſe of interpleader it muſt be ſaid 
expreſsly, That he is attorney to cauſe his maſter to appear, &c. 
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and the ſaid abbot may remove him and put others in his room, 
as often as it ſhall ſeem good and needful for him fo to do: 
And ſo by this it doth appear, that the king may grant unto 
all his ſubjects to make attornies in the ſame manner, with- 
out putting or ſhewing any cauſe in the letters patent. 

And it appeareth by the Regiſter, that the king may grant 
the ſame as well by letters patent under the privy ſeal, as by 
letters patent under his great ſeal. | e | 

And when the king makes a general grant unto an abbot, 
or unto any other, to make ſuch general attornies, then it 
ſeems the abbot ſhall come into the Chancery, or ſhall ſend 
his deed under his ſeal unto the Chancellor, witneffing that 
he hath made ſuch and ſuch perſons his attornies, &c. And 
thereupon the chancellor ſhall. make letters patent unto the 
abbot, teſtifying that he hath made ſuch and ſuch perſons his 
attornies in all pleas and courts: and upon theſe letters patent 
ſhewed unto the court, the judge ought to adrmt and receive 
thoſe perſons for attornies for the party; and theſe letters pa- 
tent ſhall be entered upon record in the Chancery. 

And the king may fend his writ unto the juſtices of the 
Common Pleas, or unto the juſtices in Eyre, or other juſtices 
whatſoever, teftifying that fach a one hath made his general 
attorney in all pleas and quarrels moved againſt him or by 
him, and alſo to challenge his franchiſes, or to defend his 
franchiſes, eommanding the juſtices by the writ that they re- 

ceive him for attorney, &: 
There is another writ alſo in the Regiſter, That the king 
by his writ ſhall command his juſtices in Eyre, that they may 
admit and receive the claim of ſuch a one to certain liberties, 
which he ſhall make and claim before them by his attorney, 
becauſe himſelf cannot be perſonally before them at the day. 

There is another form of writ to the juſtices, that they ad- 
mit ſuch a one by his attorney, whom the ſaid party ſhall maxe 
his attorney by letters patent, under his ſeal. 

(a) And a man may make his attorney before the Juſtices, 
without making an attorney in Chancery, or without ſuing 
any writ unto 'the- juſtices, — them to admit any 
attorney for the party, plaintiff or defendant; as the common. 
courſe is at this day for an attorney for every party to appear 
in every manner of action, that they can appear by attorney, 
and (b.) put in their warrants without any Goth writs, if _ 


(a) Note; an infant ſhall not be admitted to be attorney. 1 H. g. 6. 
(b) If one appears by an attorney who has no warrant of record, yet if 
he was admitted before by a juſtice, and is afterwards entered, it is good. 
4 Ed. 4. 13. a. b. So if one is accepted by the court to be attorney be- 
fore his appearance. 41 Ed. 3. 1, 2, and ſee 44 Ed. 3. 48. b. where one 
| | „ 
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that they be in writs of entry in the poſt, or writ which is by 
covin between the parties, or a writ of right: Then the juſ- 
tices in diſcretion do admit .any man to appear as attorney for 
the party defendant, unleſs the defendant do before ſome juſ- 
tice confeſs him to be his attorney, and that the juſtices do re- 
cord the warrant, or otherwiſe that he bring a writ out of the 
Chancery, teſtifying that he hath there made attorney, com- 
| manding them to receive him for his attorney. 
G2 But there are divers caſes in which the juſtices will not ad- E 
22 Ed. 4. 2. mit the defendant by attorney; as, if he came in by Cepz corpus 
3 = 5 (a) they will not admit him by attorney until he hath pleaded 
214 . $i ſome plea, then in diſcretion they uſe to ſuffer the detendant 
47 Ed. 3. 21. to make attorney. But if the defendant come by Cepi corpus 
21 Ed. 4.77, upon the exigent, the juſtices will not admit him to make at- 
8 H. 6. 29. torney, but give him day by bail from term to term, until the 
+ 4» 6+ matter be determined: and that ſeems to be at their diſcretion 
I? „ Ed. 4. for his contumacy; for in that caſe, if they do admit him to 
36. ante 25. make attorney, and to go without bail, it is no error; as it 
2 H. 4. 23. ſcemeth unto me. a 
3 H. 4. 2. (b) At the grand or petit cape returned, the tenant may ap- V 
8 3: 29, pear by attorney, and tender to wage his law, and take day to 
7 bn a7. wage the ſame; at which day he ought to appear and make 
acc”, his law. See 7 H. 4. 3- ; 
| And a man ſhall not make an attorney againſt the king in G 
any action ſued by the king. 9 Ed. 4. 4. 22 Af. 72. 
Upon a reſcous returned by the ſheriff, and an attachment H 
37 H. 6. 27. awarded upon it againſt him, the defendant ſhall not make at- 
ME” torney-; but upon his appearance ſhall be preſently committed 1 
5 H. 7. 3. unto the fleet. But if the king ſend a privy ſeal unto them, 
5 Ed. 4. 6. commanding them that they admit attorney for him, the court 
8 Ed. 4. 3. 2 to receive the attorney without appearance in proper 
on. | 
= And a man ſhall ſue a writ of error by attorney, if he be 
One cannot not in ward. | 


. 


was admitted, conditionally by the judge, viz. if his maſter would aſſent, 
and after the appearance the maſter aſſented, & c. 7 H. 4. 4. held good; 
and ſee 11 H. 6. 42. | x 

The "peg of C. B. may record a warrant of attorney taken before 2 
jadge of B. R. notwithſtanding the Statute. =: 

A warrant of attorney muſt be recorded before judgmeat. See now the 
"Statute 4, 5. Annz for amendment of the law. 

(a) Treſpals was brovght againſt A. and B. the defendant comes in by 

Cepi corpus, where in the Capias the words (de Banco) were omitted. 
And yet becauſe the roll was right, he could not make an attorney. 8 H. 


1 0 

(5) The meſae ſhall not join in aid with the tenant in replevin by attor- 
ney : But the leſſor by proceſs may join by attorney with the leſſee plain- 
tiff in replevin. 4 Ed. 3. F. Joinder in Aid 16, 17. 1 H. 4. 28 
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K In an appeal the plaintiff ſhall make attorney againſt the aſſign error 
abettors, if he ſue againſt them a diſtringas, &c. even after by attorney. 


L 


34 
M 


N 
0 


iſſue Joined. 40 All. 17. 1 = 7.27. 
In a Lem redditum reddit the defendant ſhall not make at- 7 8 
torney but with aſſent of the parties (c). : 5 


Con. In a Quid juris clamat, or Per que ſervitia, after a after 147. 4. 
plea pleaded the defendant ſhall make attorney. It ſeemeth 21 Ed. 3. 48. 


likewiſe in a Puem redditum reddit. 7 H. 4. 2. 44 Ed. z. Fi 


To a Premunire the defendant ſhall not make attorney with- 
out a ſpecial writ directed to the juſtices. | 


After a Capias ad computandum awarded, the defendant ſhall 


not make attorney. | 
(%% A man may demand conuſance of pleas by attorney. 


P ( The plaintiff aſter appearance ſhall make attorney in 


an appeal by the Statute of H. 7. 


A (e He who pleads miſnomer ſhall not make attorney; guad 


vide P. 41 Ed. 3. & M. 45 Ed. 3. Fitz. attorney 52. 


Hill. Br. 
15 H. 7. 6. 


AC 

32 H. 6. 22. 
9 H. 9. 11. 
3 H. 7. .. 
Raſtal, 
Murder 2. 


27 


B In a Scire facias upon a charter of pardon, the plaintiff in 2) H. 8. f. 


C 


the Scire facias ſhall not make attorney; but with the aſſent 


of the other party he may. 
(d) A feme covert may be attorney for her huſband. 


D (e) At the Seguatur ſub ſuo periculo, the vouchee ſhall not 


E 
F 


enter into the warranty by attorney. > 
In attaint the petit jury ſhall make no attorney. 
The defendant ſhall not make an attorney in Maihem. 10 


Ed. z. 2. 


G An idiot ſhall not be received to ſue or defend in any action 


by guardian, or by Prcchein Amy, but ought to be always in 
proper perſon, P. 33 H. 6. f. 20. 12 Ed. 2. Bro. Guar- 


dian 26. 


H (/ An infant ſhall ſue by Prochein 2 : but if the in- 


fant be defendant in any action, he ſhall make his defence by 
guardian, and not by Prochein Amy. And the court ſhall aſ- 


fign 


(a) See Dyer 135. b. A dedimus poteſtatem to juſtice Saunders to re- 
ſort to the defendant in a Quid juris clamat to receive an attorney ta plead, 
&c. (ſo to receive an attornment) propter impotentiam & ſenectutem. 

Note ; the matter and ſubſtance of the ptea is contained in the writ. 
See 48 Ed. 3.57. 7 H. 4. 2. 1 H. . 27. 6H. 9. 13. 

(5) See 15 H. 7. 9. 9 Ed. 4. 2. 40 Aſſ. 17. 21 Ed. 4. 73. 8 Ed. 
4. 33. Bro, Attorn. 91. | | 

{c) Not he who acknowledges himſelf a villein. 21 Ed. 3. 10. a. But 
otherwile, if his plea of Villeinage be in bar. 29 Ed. 3. 41. a. b. Kelw. 1 35+ 

(d) Bro. Attorney g1. | 
. (ep 11 H. 4. 28, That he ſhall not do i: gratis at the firſt day of 

ouching. | CLIR 
.(f) 40 Ed. z. 16. Weſt. 2.c.15. 27 H. 6. 11. 3 H. 6. 16. 1H. 
5. 6. 29 Afl. 67. 27 Aſl. 53. Quære 2 Cro. 641, 


2 R. 3. 9. 
41 Ed. 3. 


Attorney 50 


a . „ 
Perkins 41. 


11 H. 4. 28. 
Newton ac“. 
21 Hf. 7, 39. 
contra, 

21 Ed. 4. 73 
33 H. 6. 18. 


29 Aſſ. 67. 
Aſſiſ. 273. 
3 H. 6. 17. 
Mark ham. 
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Dedimus poteſtatem de Attornato faciendo. 


ſign the guardian for the infant defendant, and this is common- 
ly one of the officers of the court. 40 Ed, 3. f. 16. 
34 H.6. 32. An infant ſued a writ of waſte againſt his guardian, and 
It ought to made attorney in that action. 48 Ed. 3. 10. 13 Ed. 3. Bro. 
de ſued in Guardian 2 4. | 
proper ba, An infant was received to ſue an action of debt by his guar- 


fon b , 
avail 55 dian. ; 16 H. 7. 5. 


34 Aff. 3, (a.) And a man ſhall not anſwer as guardian unto an infant | 
N acc”. who is plaintiff or defendant without a warrant; but as Pro- 
| chein Amy to an infant he ſhall ſue an action without a war- 
rant. | | 


The infant ſhall not remove his guardian, nor diſavow an 
action ſued for by Prochein Amy. Anno 43 Ed. 3. Lib. Afl, 
& Anno 27 Ed. 3. Lib. Aſſ. 53. 

And the king by his letters patent may make a general guar- 1 
dian ſor an intant, to anſwer for him in all actions or ſuns 
brought or to be brought in all manner of courts. Or may 
make two or three guardians jointly and ſeverally to anſwer 
for him, or to bring any action for him; and at the requeſt 
of the infant may grant by the ſaid letters patent, that the 
ſame guardians may make other guardians jointly or ſeverally 
in their places, to ſue or defend for the ſame infant in all ac- 
tions and ſuits which are brought or ſued, or ſhall be brought 
or ſued after. | : 

And the infant ſhall have a writ in the Chancery for to re- 
move his guardian, directed unto the juſtices, and for to re- 
ceive another, &c. and the court at their diſcretion may re 
move the guardian, and appoint another guardian. | 

6 And ſee in the Regiſter, after the writ of Protection cum N 
3 H. 6. 16. clauſila Molumus, writs directed unto the bailiffs of hundreds 
An infant to receive and admit ſuch perſons by attorney in court, which 
ur” by the party will make under his ſeal, or otherwiſe ; And alſo 
aden it writs of Dedimus (6) poteflatem to remove attornies made, and 
be in a per- to put others in their ow or to remove any of the attornies, 
ſonal afti- and to put another in his place. And if a man make attornies 
on; * 1 in Chancery to anſwer and defend in other courts, he may 

. 3 come in Chancery and remove him, and make others his attor- 

| ſonal action hies: And thereupon he ſhall have a writ unto the juſtices - 

: | the 


(a) 19 AM, pl. 103. 4AM. pl. 8. AT. pl. 3. pl. 5. 
240. F. Ganda, 85 5 PI. 8. 33 Al. pl. 3. 34 Aff. pl. 5. 33 
(5) See 21 Ed. 3. 12. Ina writ of ward brought by baron and feme, 
the leme by writ removed her attorney; and held good. Quere, if ſhe 
may diſa vow her attorney, 33 H. 6. 31. And note; If an attor- 
ney appears for one, he may before any plea pleaded come in and diſ- 
avow his attorney, and the appearance of the attorney ſhall be held oull 
and void: But after plea pleaded by ore as attorney, he cannot come is 
| and diſavow his plea : but as to that is put to his writ of diſceit ; yet he 
may remove the attorney (by writ). $ H. 6. 8. See 17 Ed. 3. 12. 
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Dedimus poteſtatem de Attornato faciendo. 


the court where the attorney 1s, teſtifying that he hath re. by Prochein 
moved him, and made another his attorney, commanding them 223 8 
for to receive him, &c. N | 1 

P There is a Dedimus poteflatem granted in the Regiſter to re- by 3. 
ceive an attorney for him who is vouchee, becaule he is re- „ 
ceived for the default of tenant for life : And a writ directed ceeded to be 


unto the juſtices to receive an attorney for a woman, who received and 


he be received. And another writ unto the juſtices, to re- Aue * 


. . . Att N 
ceive attorney for one defendant, and guardian for another de- 21 H. 48. 


fendant, - | contra, be- 
R la 2uale ius awarded, where a Scire facias ſhall be awarded fore 25 e. 


7 k againſt the lords mediate and unmediate, they ſhall have a writ 
; directed to other perſons to receive attorney for them to appear 
8 to this Pale jus to defend their right; and upon certificate 
A. thereof in the Chancery, he ſhall have a writ to the juſtices 
m_ before whom the Quale us is to be tried, to admit him who 1s 
0 received attorney, and ſo returned in the Chancery, for attor- 
el ney for the lords in that action. _ 
S In detinue or ward, where ſhall be interpleading, they Ante 2 4.0 
ly ought to appear in proper perſon and interplead, &c. And 
0 jet upon reaſonable cauſe he may make attorney in the Chan- 
"6 cery, and ſhall have a writ unto the juſtices to receive him for 
i his attorney, and rehearſe the cauſe wherefore; yet it ſeemeth 
re- it is not material whether the cauſe be true or no. 
5 T Alſo there is another writ in the Regiſter directed unto the 
RY juſtices for him in the reverſion, where tenant for life is im- 
pleaded, commanding them to admit attorney for him in the 
1 reverſion, if the tenant for life make default, as he conceiveth 
_ he will, and teſtify in the ſame writ, that he in the reverſion Inte 25. D. 
-þ hath made ſuch and ſuch his attornies jointly and ſeverally, 3 H. 4. 28. 
ſo commanding the juſtices to receive them for attornies, becauſe 
a. chat he in the reverſion hath ſuch an infirmity, that he cannot 
5 pray to be received in eee perſon. And che like writ for 
ae. a feme covert who hat a reverſion, and the tenant for life is 
= impleaded, and ſhe conceiveth that her huſband will not pray 
es to be received, &c. But in the writ it ſhall be mentioned, | 
1 that the feme is decrepid, or hath ſome other infirmity, that 65 
he ſhe cannot conveniently come to be received in proper perſon. 
There is another manner of writ for the ſheriff, or for the 
33 eſcheator, to cauſe the barons of the Exchequer to admit at- 
tornies for them to make their proffers in the Exchequer ; and 
feme, yet they are commonly bound in recognizance to do the ſame 
Soy in proper perſon, And the writ is — | 
4 dif he king to his treaſurer and barons of his Exchequer, "1 
4 gull greeting: Becauſe our beloved B. our ſheriff of Suffolk, is ſo 
me i much attending about our certait buſineſs of great . 
| where- 


prayeth to be received for the default of her huſband, before plead, which 
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Protection. 


wherewith we have ſpecially charged him, that he cannot be 
perſonally preſent betore you at our Exchequer on the very 
morrow of Saint Michael, or on the very octave of Eafter 
next coming, at his proffer then there, as the manner is; we 
of our ſpecial favour command you, that for this time you re. 
ceive R. and I. clerks, whom the ſaid ſheriff before us in our 
Chancery hath made attornies in his place to make his proffer 
aforeſaid before you on the ſaid morrow, or either of them, 
if both cannot be preſent in the place of the ſaid ſheriff for his 
abſence on that day, or on the Octave aforeſaid. Witneſs, 


c. 
And the eſcheator may have the like writ for his proffers to 
make attorney. But it ſeemeth this is not a writ of courſe, 
but upon a ſpecial commandment directed unto the Chancellor 
by the king to make ſuch writ, &c. And the king may ſend 
a writ unto the treaſurer and barons of the Exchequer, to re- 

| ſpite the account of the ſheriff, and of the eſcheator ; and the 
writ ſhall be ſuch: | $3 

The king to the treaſurer and barons, &c. greeting: Be- 
cauſe our beloved W. of H. our ſheriff of Wiltſhire, is fo 
much attending about our certain buſineſs, &c. (as above) that 
he cannot come beſore you at our Exchequer on the very mor- 
row of Saint Michael next coming, to his account of the iſ- 
ſues of the county aforeſaid; we have given to him reſpite for 
rendering his account aforeſaid, until the Octave of Saint Hi- 
lary next coming, and therefore we command you, that you 
permit him the {aid ſheriff in the mean time to have that re- 
ſpite. Witneſs, &c. | = 


Hroteclion. 


ROT ECTIONsS are in divers forms and of divers effects,] 
and the king may grant them for divers cauſes. And 
there are four manners of protections with the clauſe volumw. 
One is a protection, called De profetturus. And another 
v. 25 Ed. 3. Protection, Auia moratur. And the third is a protection which 
88. the king by his prerogative may grant; and the ſame is where 
39 H. 3. 8. a man is debtor unto the king, the king may grant unto him, 
Se Statute that he ſhall not be ſued nor attached, but taketh him into pro- 
8 * tection until he hath paid the king his debt. But now by the 
hg 3: Statute of 25 Ed. 3. 19. it is ordered, That the creditor ſhall 
"I have an action againſt the king's debtor, and ſhall have judg: 
ment againſt him notwithſtanding ſuch protections. * 
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Protection. 


mall not have execution againſt the king's debtor who hath 

{uch protection, unleſs he take upon him to pay the debts 

which the king's debtor owed unto the king; and then he 66 

ſhall have judgment and execution againſt the king's debtor 

tor both debts, rag 8 8 | i 4 

There is another protection cum clauſa Folumus ;, and that | 

0 is, when the king ſeldech a man in his we into the wars be- _ hey WM 

yond the ſeas, or into the marches of Scotland, and there he 8. a. 

15 detained and kept priſoner ; he ſhall have a ſpecial protec- 

tion reciting the . whole matter, and in the end of the ſame 
D protection thall be ſuch clauſe : Theſe preſents not to avail 


r br 


after the Oy of the aforeſaid R. from the priſon aforeſaid, 
if it happen that he is again to be delivered from the ſame. | 
And the form of divers of theſe protections doth appeaFun the i 
Regiſter. But as the law is now, every protection caſt mal - - = 
not be allowed: For if the protection be to endure for two or _ 
three years, the juſtices will not allow the ſame; and there- | ll 
fore the form of the protection at this day is to endure for one Mm 
E year and a day after the date thereof, and then to ſue forth a 


new protection, if need be. And a protection may be caſt | 8 
for the party by a ſtranger as well as by the party himſelf. 
F And protection Quia pr fecturus ſhall not be allowed, if it 39 H. 6. 38, 
be prac hanging the ra if he be not in a voyage royal ; 39. 
anc a voyage royal 1s, where a king goeth to the war, or his | 
lieutenant, or his deputy lieutenant, and not otherwiſe. | v.. 20 
G And the plaintiff cannot caſt a protection, (a) for the pro- 1 
tection is always for the defendant, and ſhall be caſt for him; | 
if it be not in ſpecial caſes, where the plaintiff becometh de- 1 
fendant. But Ie 26 a protection ſhall be allowed, and when ,g Ed. 3. 1. 
not, appeareth more plainly in the title of Protection in the 
great abridgment of the years, and therefore it is not needful 
to ſhew it here. | | | | 
G And 
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(a) Nor may the plaiatiff in replevin after avowry. 20 R. 2. F. Pro- 
tection 106, 5 H. 5g. 5. 24 Ed. 3. 26. contr 17 Ed. 3, 24 4. per | 
Shard, Not for the defendant therein after an avowry by him. 38 Ed. 5 
3. 1. a, Finchden. 25 Ed. 3. 43. Nor the plaintiff in an Audita Que- 
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rela. 47 Ed. 3. 5. b. Nor the defendant therein. 13 Ed. 3. F. Protec- 9 
tion 71. But this is intended when the eſtate is to be executed, and not l F 
when it is already executed, and the ſuit is to have execution: Por it 
ſeems there, if it ſo appear by the writ, the protection is allowable at f 
the Venire facias. 47 Ed. 3. 3, 4. In a Scire facias on a charter of par- jb 


don againſt the plaintiff after the plaintiff has counted, a protection lies 
for the defendant ; but not before. 43 Ed. 3. 36. | 

In a Quod ei deforceat, after the tenant has made title, a protection 
does not lie for him. 38 Ed. 3. 2. but it does before. 43 Ed. 3. 6, But 
after title ſo rpade for the tenant, it lies for the plaintiff, 20 R. 2. Pro- 
teftion 106. 5. H. 5. 5. | ELM 

It lies for the garniſhee at the day of the return of the Scire facias ; but 
not after he has made title. 3 H. 6. 18. 9 H. 6. 26. | 
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Protection. 


And by the Regiſter a man ſhall be by protection, when he H 
ftayeth upon the ſafeguard of the Weſt-marches of England 
inſt Scotland. Yet Anno 22 Ed. 4. ſuch protection was 
diſallowed. But I am of opinion with the Regiſter. 
A protection 2uia moratur ag; the ſea was diſallowed, | 
Trin. 36 H. 6. becauſe that the ſea cannot ſtay, and by conſe. 
quence he cannot ſtay upon the ſea. | 
And a protection ſhall be allowed in a court of ancient de- K 
meſne, or in other court of record, as London, &c. And 
67 when the plea is removed, the protection may be allowed: (a) 
7 H. 6. 21. And a protection allowed for one defendant doth 25 the plea 
1 4, without day for all the reſt ; if not that it be in ſpecial caſes, 
vide ples in as in treſpaſs, where they plead ſeveral pleas, and he ſhall ſue | 
Treſ. ſeveral _— facias upon the iſſue joined againſt them, &c. 
15 Ed. 4.27. And a protection ſhall be ſometimes diſallowed for vari- 
4 H. 4. 4. ance betwixt the writ and the protection: But ſee that in the 
3 H. 4. f. title Protection in theabridgments. . 
(b) Protection ſhall be allowed for an infant; but there x 
are divers opinions amongſt the juſtices, if it ſhall be allowed 
for a feme covert. 27 | | 
L 29 J. And how a protection ſhall be made void, fee title Protec. M 
| tion, and in the title Repeal in the abridgments. | 

There is another manner of protection, cum clauſula Nolu- \ 
mus, as appeareth in the Regiſter; and that is, where an ab- 
bot or a prior, or other ſpiritual perſon be in fear or doubt 
that his gow or chattels, or his cattle, ſhall be taken by the 

| king's officers for the king's ſervice ; they may purchaſe this 
manner of protection cum clauſula Nolumus. And by the Re. 3 
iſter appeareth, that the king may grant unto a ſecular man 
Dis writ as well as unto a ſpiritual man ; and if he do ſo, the 
ſame is good, &c. = | 

And a man may excuſe his default at the Grand Cape or ( 
Petit Cape, by caſting of a protection. 

And if a man be eſſoined of the king's ſervice, the plaintiff 
may have a ſpecial writ directed unto the juſtices to difallow 
of the effoin, if he be not in the king's ſervice, commanding 
them for to proceed, &. 85 | 
And it appeareth by the Regiſter, f. 280. that there are di- 1 
vers manners of forms of protections: Where a man feareth 

| to 


* 1 


(a) In a Precipe againſt two, or if two tenants by warranty are, and 
they vouch or plead to iſſue, and one of them makes default, yet à protec · 
tion lies for the one or the other; and at the day of the Petit Cape the 
Parol ſhall not be put without day againſt the other. 5 H. 5, 7. Yet 11 

H. 4. 7. adjudged contr*, if it was at the Orand Cape, or before default 
by him made. 13 Ed. 3. Protection yo. 19 Ed. 2. Protection 77. 

(5) See Co. Lit. 130. a, That a protection lies for :a 'Feme quia Nu- 
trix, Lotrix or Obſtetrix, | | | 


Protection. 


| (6 travel the country with his merchandizes, or to collect the 


d alms for the poor of an hoſpital, or of the church, then they 
$ may purchaſe letters patent of the king's protection, com- 
manding the king's ſubjects for to defend them, and to main- 
L 1 tain, aid and afhft them: And the form is ſuch : | 
ö. E The king to all his bailiffs and faithful people to whom, 
Se. greeting: A. hath beſought us, that whereas he proſecut- 
* K eth his divers affairs in our courts, and elſewhere within our 
d kingdom of England ; and the ſame A. by reaſon of ſuch pro- 
4) ſecution is afraid of damage, as well to himſelf as to his men 
ea and ſervants in their perſons and in his affairs, by certain per- 
5, ſons emulating him, and by their procurement ; (or thus) da- 
ue mages of his body and loſs of his goods, which eaſily may be, 
| &c. and peril which eaſily may happen, we will graciouſly 
i- take care of his ſecurity in this behalf; we being willing to 
he preſerve peace and tranquillity every where in our kingdom, 
| — taken him the ſaid A. and his affairs aforeſaid, pro- 
Te I lecuting in our ſaid courts, and elſewhere within our king- 
ed dom of England, while he ſtays there, and in returning from 
| thence to his own, and alſo his men and ſervants, and his 
ec. M things and goods whatſoever, into our ſpecial protection and 
defence; and therefore we command you, that you maintain, 
lu- A protect and defend him the ſaid A. in proſecuting his ſaid bu- 
ab- ſineſſes in our courts, and elſewhere within aur kingdom afore- 
ubt ſaid (as is premiſed) in ſtaying there, and in returning from 
the thence to his own, and alſo his men and ſervants, and his 
this things and gopds whatſoever, not bringing upon them, or, as 
Re- B much as in you lies, permitting to be brought upon them by 
nan others, any injury, trouble, damage, violence, bee or 
the 52 and if any thing has been taken from them as a 
orfeit, or been injured, you cauſe amends to be made to them 
> or ( for that without delay: Nevertheleſs, provided that he the 
ſame A. do not proſecute, or attempt or preſume in any man- 
atiff ner to proſecute any thing, which is in prejudice of us ar our 
low people, or which is againſt, or may tend to weaken an ordi- 
ding nance lately made thereupon by lord E. lately king of Eng- 
8 land, our grandfather. In teſtimony whereof, &c. | 
di- F And theſe letters may be made and directed to ſheriffs, ad- 
reth mirals, mayors, and all other officers, &c. And thereby it 
to appeareth, that they ought to ſee and provide, that ſuch per- 
ſons who have purchaſed ſuch letters, te by reaſon of tuck 
and letters favour and right done unto them, becauſe it appeareth 
otec- the king's will ſo to be, &c. And there is the like protection 
e the for thoſe who go with pardons, or to make collection for 
3 bridges or highways; and the like for ſpiritual perſons; and 
efault 8 8 = Yap 
2 the like protection for merchants ſtrangers, which go into the 
-Nu- country to gather their debts, or to ſue for them, Sc. There 
| is another = of protection which is ſuch : 
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(2) The king to all and ſingular our ſheriffs, eſcheators, ( 
mayors, bailiffs, miniſters, and to all our faithful liege peo- 
ple whatſoever, as well commons of our town of Southwark, 
as to others within and without the liberties, who ſhall ſee or 

hear theſe our preſent letters, 8 Know ye, that we 
have taken into our ſpecial protection I. W. and his men and 
ſervants, manors, lands and tenements, his goods and poſſeſ- 
fions, being in London, Southwark, Hatham and H. in the 
county of Surry, and in S. C. and D. in the county of K. and 
alſo his writings and muniments whatſoever : And therefore 
we command you, that you maintain, protect and defend him 
the ſaid T. W. and his men, ſervants, manors, lands, tene- 
ments, goods, poſſeſſions, letters, writings and muniments 
aforeſaid, not bringing or permitting to be brought upon them, 
or any of them, any injury, trouble, damage, violence, waſte, 
deſtruction, or burning of his houſes or. other his goods and 
chattels, or other hindrance or grievance; And by the faith, 
love and allegiance whereby ye are bound to us, ye may in no 
wiſe omit, nor any of you omit theſe things under a grievous 
forfeiture to us. In teſtimony whereof, &c. to continue for 
one year, Witneſs, &c. | 

And another protection for the prior of St. John's, and for py 
his priory, &c. And thoſe are of divers forms, as appeareth 
in the title of Protection in the Regiſter, and therefore ſee 
them there. But theſe protections are by the king granted of 
grace: for every man who is a loyal ſubject, is in the king's 
protection; but theſe protections are granted to move and ex- 
cite the king's ſubjects to aid and comfort thoſe who have ( 

ſuch protections, in their buſineſs which they have to do in 
the countries, for the cauſes mentioned in the protections. 
And it appeareth by the Regiſter, that every ſpiritual perſon A 
may ſue forth a protection 157 him and for his goods, and for I 
their fermors of their lands for their goods, that they ſhall not 
be taken by the king's purveyors, nor their carriages or chat- 
tels taken by other the king's officers. And it appeareth by 
the ſame protection, that king Edward in the fourteenth year 
of his reign, by ſpecial ſtatute did grant ſuch privileges to the 
clergy, whom he took into his protection, with their goods 
and carriages. And they may have a ſpecial commiſſion di- 


rected 


(a) Where the king takes the lands, goods, &c. into his protection, by 
reaſon of dilapidations by an abbot : In an aſſiſe againſt the abbot and one 
G. 8. his leſſee, he ſhall not have aid of the king: For when a man is ta- 
ken into the king's protection, by reaſon whereof another man is delayed 

of his action, ſuch protection being without cauſe, ſhall be no cauſe to 
8 aid of the king which would cauſe further delay of the party. 11 H. 
10. 


Writ de Droit de Advowſon. 


rected unto certain perſons to arreſt ſuch purveyors or officers, 


and to ſend them before the king's council, there to anſwer 4 5 
their miſdoings in ſuch caſe; and for the ſame protection ſee | ! 
the Regiſter, fol. 289. 7 


(a) Writ de Droit de Advowſon. 


B A Writ of right of advowſon lieth only for him who hath 4 = 3. 18. 
an eſtate in the advowſon to him and his heirs in fee- ſim- 15 5 33 
. . . 2 . y Briet 
ple, or right of eſtate to him and his heirs in fee-fimple in the 14; and 
advowſon ; and if he be diſturbed to preſent, then he ſhall Br. Eſtates 
have the writ. But if a man have an advowſon to him and 65. Tenant 
the heirs of his body begotten, and for default of ſuch iſſue, in Tail 7 
& the remainder unto him and his heirs in fee- ſimple; if he be ere 8 
diſturbed, he ſhall not have this writ, but a Quare impedit, covered 
becauſe he hath not title to the advowſon but in tail, and he an eſtate in 
ought to maintain the action by that title that he claimeth the tail. 
poſſeſſion of the advowſon, and that is of an eſtate in tail. — 3 
And in this writ he ought to count of his own poſſeſſion, or of hm H 
the poſſeſſion of his anceſtor; otherwiſe the writ doth not lie, qarrei, pre- 
and he ought to alledge eſplees (5) in the parſon ; as in tak.. ſentment. 
ing of a tithes, oblations and obventions unto the value o, 
C &. And the tenant ſhall come and make defence, and (c) 
may join the miſe by battel or grand affiſe, &c. And ſee the 
form of the count, and the defence, and of joining the miſe, 
in the book of entries, fol. go. Is 
D And a man who claimeth to have fee-ſimple in an advow- 39 H. 6. 
ſon, may have a writ of right of advowſon ofa moiety of the 20. a, 


church, or of one third part, or one fourth part of the church, 


&c. 
And 


(a) This writ being brought. by an Abbot Parſon imparſonee, if he 
counts that he holds to his proper uſe, & c. he ſhall have judgment accord- 
ugly; but if he counts on a preſentment, contra. See 11 H. 4. 88. a. b. 
and note; without ſuch ſurmiſe, he ſhall not have ſuch a judgment nor 
execution; and yet upon a general judgment one ſhall have a Scire facias 
againſt the parſon to have execution to hold to one's proper uſe, &c. 
See 19 Ed. 3. Judgment 124, yet quære 34 Ed. 3. Quare impedit 197. 
32 Ed. 3. e 141. | 

(6) And therefore by Thorp, If a clerk be inſtituted, but not inducted, 
he ſhall not have this writ of right of advowſon. 38 Ed. 3. 9. a. 

(c) In this writ the ſummons ſhall be made on the Glebe, and the Glebe 
mall be taken into the king's hands at the Grand Cape, 11 H. 6. 3, 4. 
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Writ de Droit de Advowſon. 


50 And when a parſon ſueth in the ſpiritual court for tithes, E 
31 H. 6. 3. which do amount unto a fourth part of the advowſon, againſt 
4. the parſon of another pariſh ; then that parſon who is ſued in 
the ſpiritual court may purchaſe a writ which is called [ndica- 
vit; which writ is a prohibition, and ſhall be directed as well 
unto the judge of the court as unto the party, that they do not 
proceed in the plea, &c. And then the patron of that parſon 
who is ſo prohibited by the /ndicavit, may have and ſue a writ 
of Bight of advowſon of diſmes; and the form of the writ is 
uch: | 
Command A. that he render to B. the advowſon of the 
tithes of one third part of the church of S. or of one fourth 
part, or of a moiety of the church, & = 
And this writ is founded upon the ſtatute of Weſt. 2. c. 5. 
\ in the end of the ſtatute, and doth not lie of a leſs part of the 
tithes than of the fourth part of the church. But it ſeemeth 
See 31. A. that at the common law, before the ſtatute, a writ of droit des 
difmes lay and was maintainable; as, Command, &c. that he 
render, &c. the advowſon of the tithes of one fifth part, or of 
one ſixth part of the church, &c. And that by the ſtatute of 
18 Ed. 3. which is: Whereas writs of Scire facias have been 
granted to warn prelates and other religious clerks to anſwer 
Aiſmes in our Chancery, and to ſhew if they have any thing, 
or can any thing ſay, wherefore ſuch diſines ought not to 
be reſtored to the ſaid demandants, and to anſwer as well to 
us as to the parties of ſuch diſines; that ſuch writs from hence- ] 
torth be not granted, and the proceſs hanging upon ſuch writs 
be annulled and repealed, and that the parties be diſmiſſed 
from the ſecular judges of ſuch manner of pleas : Saving to us 
our right, ſuch as we and our anceftors have had, and were 


wont to have of reaſon. | 
And by that appeareth, That before that ſtatute the right of f 
tithes was determined in the king's temporal court ; but the 
ſtatute hath not altered the law. And if a parſon be ſued in 
the ſpiritpal court ſor the fourth part of the tithes, for which 
he purchaſes Indicavit, &c. by which the judges do ſurceaſe; 
if the patron of the parſon which ſueth in the ſpiritual court 
hath but an eſtate in tail in the patronage, or for term of life, 
he ſhall not have a writ of droit des diſines, nor other remedy 
by the common law, to try the right of the tithes, for the fee- 
bleneſs of the eftate. But if two be ſeiſed of an advowſon, 
and unto the heirs of one of them, they ſhall join in a writ of 
31H. 6. 14. _ of advowſon for the advantage 'of him who hath the fee- 
imple. 
12 Ed. 4 ; alſo a man fhall not have a writ of Jadicavit before © 
13. bo that the party hath libelled againſt him in the ſpiritual court. 
st. 34 Ed. 3. And he ought to ſhe the copy of the libel before the — 


K 


D Anda writ of right of advo 


E 


Writ de Droit de Ad vowſon. 


be granted: And the indicavit doth not lie aſter judgment 


ven in the ſpiritual court. 

(a) And a writ of right of the advowſon of the tithes and 
oblations of one fourth part of a church lieth as well as of the 
advowſon of the tithes of one fourth part of the church only. 

If one be parſon imparſonee, and another be vicar in that 
ſame church, and one of them be impleaded of the fourth part 
of the tithes of the parſonage, and the other impleaded of the 
fourth part of the tithes of the vicarage, they ſhall have feve- 
ral writs of indicavit, and their patrons may have ſeveral 
writs. of right of advowſon of the tithes, &c. i 

And it appeareth in 13 H. 6. by the opinion of Forteſcue, 
that before the writ of indicavit lay of tithes ſued in the ſpiri- 
tual court, there was no writ of droit des diſmes ſued there- 
upon. But it ſeemeth againſt reaſon; for the writ of droit of 
_ lay as well for the patron, as the indicavit lay for the 

rſon. £ 

And in 31 Ed. 1. it appeareth that a man ſhall have a writ 
of right of the moiety of an advowſon, where an advowſon is 
partible betwixt two coparceners, and one of them is diſ- 


turbed by a ſtranger. 


70 


E 


But the writ of right of the advowſon of a moiety of a 


church lay where two coparceners do preſent two parſons to 
one advowfon, &c. As there are in ſome churches two par- 
ſons, &c. 


wſon lieth of the advowſon of Co. Lit. 19, 


a vicarage, or prebend, or chapel, and ſuch like, as well as b. 
of the . of a church. And the king ſhall have ſuch 


writ as well as a common perſon. But a man ſhall not tender 


a demy-mark againſt the king to inquire of the ſeiſin alledged Ibid, 294. b. 


in the king's count or declaration, as he ſhall in caſe a oom- 
mon perſon _ the writ. Neither ſhall a man have final 
judgment againſt t 
ed betwixt the king and the tenant. 

And a man ſhall have a writ of right of advowſon of a cha- 
pel which is a donative, as well as he ſhall have if it were pre- 
ſentable, to the ordinary, 


(.) And the defendant ſhall have the view, though there he but one 


church in the ſame town. 38 Ed. 3. 13. a. But one ſhall not have a writ 
of right of advowſon of the tithes of a carve of land, becauſe it does not 
thereby appear, whether it be of the value of a fourth part of the church, 
18 Ed, 2. Brief 85 


Abi 


e king, although it be after the miſe join- 
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Aſſiſe de Darrein Preſentment. 


common perſon is ſuch: 
4 Inſt. 180. 
Note, that cure, &c. then ſummon, &c. twelve free and lawtul men of 
upon Quis the neighbourhood of B. that they be before our juſtices, &c. 
advocatus, ready to recognize by oath what patron in time of peace pre- 
ſented the laſt parſon, who is dead, to the church of C. or the 
Darrein laſt vicar, who is dead, to the vicarage of N. which is vacant, 
Preſent- as it is ſaid, and the advowſon 3 he the ſame A. ſays, be- 
ment 13. longs to himſelf: and in the mean time let them view that church, 
an > £344 » and caule their names to be impanelled, and ſummon B. who 
15d. 17. Ir deforceth him of that advowſon, that he be (a) then there to 
the afſiſe hear the recognition: And have you there the ſummoners and 
find Title this writ. Witneſs, &c. But for the king the writ is; The 
for a ſtran King to the ſheriff, greeting: Summon by good ſummoners 
4 — * free, &c. and ſhall not ſay, If the king ſhall make you 
named in the i 

writ] a writ ſecure, &c. becauſe the king ſhall not (b) find pledges to ſue 
to the biſhop an action, for he ſhall not be amerced, &c. - 


mall be a- 


war ded for ; 
him; and therefore one cannot make title to a preſentment in time of war, 7 Ed. 2. 


Bar, Preſentment. 26 Ed. 3. 41. Ibid. 4. acc'. 


72 (c) And a man ſhall have aſſiſe of darrein preſentment, G 


Weſt. 2. c. although he nor his anceſtors do preſent to the laſt avoidance: 


5. | As 


(a) Note; the party is to be ſummoned at the church. 11 H. 6. 4. per 

Martyn; and in this action he ſhall not vouch any but him who is party to 
the writ. 21 H. 6. 30. a. 
() Note; As to pledges, if a writ be directed to a ſheriff of a matter 
within a franchiſe, the plaintiff ſhall find pledges to the ſheriff, and then 
the ſheriff ſhall ſend to the bailiff of the Liberty, but the bailiff ſhall not 
tu ke pledges; and if he does, the ſheriff ſhall be amerced, and a Sicut 
alias ſhall iſſue. 22 Aſſ. 3. 14 Hf. 6. 3. 21 Hf. J. 14. pl. 22. 

Note; He who ſhall not be amerced on a nonſuit, ſhall not find pledges, 
as the plaintiff in a Quid juris clamat, or Scire facias. 11 H. 4. 7 18H. 
6. 2. 

Note; The clauſe, and have you there the names of the pledges, is 
intended of the plaintiff's pledges; but if it be omitted, yet the writ 15 
good. 26 Ed. 3. F. Brief 898. 

(c) See Kitchin 118. If the huſband ſe ſed in his wife's right preſent, 

and then the wife dies, ſo that he is tenant by the curteſy, aid then the 
church becomes void again, the huſband ſhall have an aſſiſe, & e. But if 
leſſec for years preſents, and it is afterward confirmed to him for life on the 

ns ſecond 


HE form of the writ of Darrein Preſentment ſor p | 


The king to the ſheriff, greeting: If A. ſhall make you ſe. 


ue 


2, 


yet the ſame is good. 


Aſſiſe de Darrein Preſentment. 


As if the tenant for life or for years, or in dower, or by the Bro: Pre- 
curteſy, ſuffer an uſurpation unto a church, &c. and die, he in ſentment 
che reverſion, who is heir unto the anceſtor who laſt preſent- 62. 
ed, ſhall have an aſſiſe of Darrein Preſentment, if he be diſ- 
turbed. But if a man preſent,” and then (a) grant the advow- 1 1d. z. 
jon unto another for like, and he ſuffer one uſurpation, or Dar. Pre- 
two, or three uſurpations ; now at the next avoidance he in ſentment 13. 
the reverfion ſhall nat have an aſſiſe of Darrein Preſentment, - _ afliſe 
if he be diſturbed to preſent. And that appeareth by the ſta wry mw 
4 y the 
tute of Weſt, 2. cap. 5. That the remedy of the ſtatute is curteſy or 
given for the heir of him who made the demiſe, who is in re- tenant in 
verſion, and not for the leſſor himſelf. 18 Ed. 2. pl. 20. dower was 


| he lat who 

„Z. 41. the 
6 | preſented, by 
3 that the heir 
ſhall have a writ to the Biſhop, and yet he cannot make title by that preſentinent ; Con- 


tra in a Quare impedit. And Seton gives the reaſon, becauſe he cannot convey by them, 
But if the heir do alledge the laſt preſentment in herſelf, and the aſſiſe be to her by de- 
fault, and found ut ſupra, yet the heir ſhall recover: Contra, if they be at iſſue upon 
that preſentinent. | . 


And if a man preſent unto an advowſon, and afterwards the 16 Ed. 2. 
parſon doth reſign, or is depoſed, and the patron preſents Patrein Pre- 
again, and is diſturbed, he ſhall have an aſſiſe of Darrein Pre- ae 
ſentment; and the form of the writ ſhall be, What patron in 
time of peace preſented the laſt parſon, who is dead, to the 
church, &c- although that he reſign, and be living. And the 
form of the writ is to ſuppoſe that the defendant doth deforce _ 
him of the advowſon, and yet by his count he counteth, that 73 
he or his anceſtors laſt preſented unto the advowſon, by which g Ed. 2. 96 
he doth ſuppoſe that he is in poſſeſſion of the advowſon; and 20 Ed. a. 

3 | darrein pre- 
ſentment i1, 

If a man do preſent unto an advowſon unto which he hath . Polt. 
right, and afterwards the incumbent dieth, and a ſtranger 5 Ed. 4. 47. 
ulurpeth, and preſenteth unto this advowſon in the time of darrein pre- 

| | war, ſentment 4. 


ſecond avoidance, he ſhall not have an aſſiſe, becauſe he is in of a new 
eſtate. 

(a) See 2 Ed. 3. 21. The heir of the grantee of a reverſion ſhall avoid 
this for a purpriſe on the tenant for lifez in a Quare impedit brought by 
Stanhope againſt the biſhop of Lincoln, this was denied by a!l but one, But 
K the contrary held by Moyle and Priſot. 34 H. 6. 26, 29. and fo is 33 

„6. 12. f 

Note; If a feme purchaſer takes a huſband, who ſuffers an uſurpation, 
and the huſband dies, ſhe is without remedy. 1 Ed. 2. Quare impedit 43. 
Yet it ſeems if the huſband, and ſhe being enſeint, preſent, and after ſuffer 
an uſurpation, & c. ſhe ſhall have 5. impedit, 17 Ed. 3. 4. by Shard 
and Thorp, Sce Dyer 259. pl. 1. and poſt. 34. S. that ſhe ſhall have it. 
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Aſſiſe de Darrein Preſentment. 


7 Ed. 3. ib. war, and after that incumbent dieth; now if he who hath 
b 2. 20 Ed. right do preſent again, and be diſturbed, he ſhall have an af. 
tf 3. pl. 12. file of Darrein Preſentment, and this preſentment made in time 
Das Pre. Of war by the ſtranger ſhall not grieve him. Zn 
ſentm. 16. And ſo if a man preſent unto an advowſon, and afterward 
20 Ed. 3. the incumbent (a) dieth, and another ordinary doth preſent by 
ibid. 13. for lapſe another incumbent, and after that incumbent dieth; now 
| e 21 the right patron ſhall preſent, and if he be diſturbed, he ſhall 
5 . have an aſſiſe of Darrein Preſentment, notwithſtanding the 
of him who mean preſentments. 
hath right. And ſo if the guardian do preſent in the right of the heir, 
Vide 14 Ed. and the incumbent dieth, the heir ſhall preſent; and if he be 
Ed Sol rein qiſturbed, he ſhall have an aſſiſe of (6) Darrein Preſentment, 
5 4 nal altho the guardian did preſent the mean and the laſt preſent- 
ſaith, that ment. But if a man preſent unto an advowſon, and after leaſe 
he hath ſeen the ſame for term of years, and after the church is void, and 
the prelent- the tenant for years doth ee &c. and then the incumbent 


ment in the dieth, and the leſſor preſenteth, and is diſturbed; it ſeemeth 
name of the 


heir. 20 Ed. that he ſhall not have aſſiſe of Darrein Preſentment, becauſe 
3. ib. 12. the tenant for years did preſent in his own right. But tenant 
Green. acc*. for years ſhall have affiſe of Darrein Preſentment, if he have 
5 H. 7.16. preſented before; and ſo ſhall the guardian of the heir, if he 
* 1 598 preſented before. 
Sontr. 14 H. If a man uſurp upon an infant, and preſent, which infant k 
12. per hath the advowſon by deſcent ; and afterwards the incumbent 
Fairfax. dieth, the infant ſhall preſent; and if he be difturbed, he ſhall 
22 ] have an aſliſe of Darrein Preſentment. But if the infant pur- 
35 H. 6. 60. chaſe the advowſon, and preſent, and afterward the church 
Mes Com. become void, and a ftranger preſent, and uſurp upon the in- 
Valeo fant, and then the incumbent dietb, the infant preſents, and 


| . deſcent per is diſturbed by a ſtranger ; he ſhall not have (c) a Darrin 


11 Ed. 3 Preſentment, but ſhall be put to his writ of right. 

Aſſiſe 87. | | | | 
27 Ed. 3. Darrein Preſentment 9. Shard; ſhe hath no other remedy but a Quare 
impedit. Pole acc”. 


— Err — 2 —— 1 


" 


lf 


(a) Nota bene; 20 Ed. 3. pl. 12. 7 Ed. 4, 20. 22 Ed. 4, 9. con- 
tra per Brian, &c. 6 Ed. 2 pl. 16. 30 Ed. 3. pl. 13. contra of tenant in 
dower. 5 H. 7. 10. b. 15. 14 Ed. 3. Darrein Preſentment 34. N 

(5) Note; The iſſue in tail may maintain an aſſiſe of Darrein Preſent- 
ment. 46 Aſl. 4. Quære of tenant in dower ſupra. 5 H. 7. 10, 15 

14 Ed. 3. Darrein Preſentment 34. 

Sir W. W. If the biſhop preſent by Lapſe, pending which the church 
avoidr, he in reverſion ſhall not have a Quare impedit, but Darrein Pre- 
ſentment. 46 Aſſ. 4. 

Note; The ſtatute Weflm. 2. gave a Darrein Preſentment to him in 
remainder on a preſentment by the tenant in dower, by the curteſy, &. 
Contra, it ſeems where the anceſtor of him in remainder had not preſen!- 
ed, Quzre 20 Ed. 3- Darrein Preſentment 13. And meotion is to V 
made ot his anceſtor*s particular preſentments in ſetting forth his title. 

(e) See 35 H. 6. 63. Poſt. 34. | Sr 


Aſſiſe de Darrein Preſentment. 


h a) If the huſband and wife preſent unto an advowſon in 74 
. the right of the wiſe, which is appendant unto a manor of the 
* wife's, and after the huſband alien one acre, parcel of the 
manor, with the advowſon in fee, unto a ftranger, and dieth, 
ds and the ſtranger preſents, and alieneth the acre to another in 
by ſze, ſaving the advowſon unto himſelf, and then the church 
WW roideth; Je wife ſhall preſent ; and if ſhe be diſturbed, ſhe | ü 
all {hall have an * aſſiſe of Darrein Preſentment, becauſe the ad- | | | 
the vowſon was ſevered from the acre; but if the advowſon were ; 
appendant to the acre, then the wife ought to recover the acre y 
ir, before ſhe preſent to the advowſon. j 
be And aſſiſe of Darrein Preſentment doth not lie for one co- 20 Ed. 2. 
nt, parcener againſt the other, as appeareth M. 20 Ed. 3. and M. Par. Pre- ; 
nt- 15 Ed. 3. pl. 10. Poſt. 34. N. P. | ſentm. 11 , 
eaſe | | | _ I 4 
and to make a difference, when the diſturbance is before the cornpoſition to preſemt by 
Dent turns, and when after, | N 
neth | ö | 
auſe And if one defendant die in a Darrein Preſentment, the 33 H. 6. 32. , 
$50 | 3 5 * 
nant writ is good by the ſurvivor againſt the other. | The church J 
have > Tf a diſturber preſent unto an advowſon, and the patron never is liti- 4 
if he bring an aſfiſe of Darrein Preſentment, and pendeth the writ irt _ 1 
the incumbent dieth, if the diſturber preſenteth another in- nr a 1 N 
nfant k cumbent and dies; yet the patron ſhall have an Aſſiſe of Dar- they cannot A 
bent rein Preſentment upon the firſt diſturbance againſt the heir of agree, the 1 
ſhall the diſturber, per Journeys accounts; and ſo if the difturber ordinary Y 
' : AE dought to ad- A 
pur- preſent two or three times within the fix months, the very pa- Ky. wi | 
wrch tron ſhall have an aſſiſe of Darrein Preſentment upon the fn 8 3 N 
1e ws diſturbance. eldeſt; but 
„an 


2 | | contrary of 
joint-tenants. 34 Ed. 3. 16. 12 R. 2. Counterplea de Vouch. 433. 


And it was provided before the lord the king, the archbi- This proviſe 
ſhops, biſhops, earls and barons, that for the 3 no aſſiſe is taken 

of Darrein Preſentiment be taken of prebendal churches, nor Well. by : 
of prebends. Hil. 19 H. 3. Vide poſt. 35. R. PO 


enant it (a) See Poſt. 34. 19 Ed. 3. 3. 22 Ed. 3. 6. and Co. Lit. 333. l. 
| 393. „5 | 
Preſent: ® Poſt. 36. F. 22 Fd. 3.6. 17 Ed: 3. 3. 
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(a) Quare impedit. 


| x E form of the writ of Quare impedit for the king in 
the right of the crown is ſuch : 17 5 
The king to the ſheriff of Lincolnſhire, greeting; Com- 
Vide Fitz. mand W. archbiſhop, and R. that they permit us to preſent 
Nat. Brev. 2 fit perſon to (5) the church of W. which is void, and be- 
25. Where _ to our gift, and whereof W. archbiſhop, and R. un- 
a man may juſtly hinder us, as it is ſaid : And uuleſs, &c. ſummon, &. 
have an al- the aforeſaid archbiſhop and R. that they be before us, &. 


wt þ N or before our juſtices of the bench, &c. f 


ſentment, . | ; 
there he may have a Quare impellit, but not e contra, C. 5 Part 102. In a Qua 
impedit, the writ was to the church; and the count of the advowſon of two parts. 


75 For the king may ſue this writ, and every writ, in what 
court he will. | : 

And if the king hath title to preſent unto an advowſon, } 
by reaſon of the lands and temporalties in his hands, of a bi. 
ſhoprick, or abbey, or guardianſhip of an heir, then the writ 
is: | | 

The king to the ſheriff of Lincolnſhire, greeting: Com- 
mand W. archbiſhop, that he preſent a fit perſon to the 
church of W. which is void, and belongs to our gift by reaſon 
(c) of- the biſhoprick of Canterbury being 3 vacant and 

in our hands; and whereof the ſame archbiſhop unjuſtly hin- 
ders us, as it is ſaid, &c. | 
An 


(a) Note; the ſummons in this writ ſhall not be made at the church, 
as it ſhall be in a right of advowſan, for in this writ the advowſon is nol 
demanded, but the diſturbance is to be puniſhed for the damage done to 
the perſon, by Danby and other juſtices. 11 H. 6. 3. 

() Note; There needs not the name of the Saint, as, ad Ecclefiam ce 
Sancta M. de W. except there be more churches in the ſame vill. 9 Eli, 
Dyer 259. 13 H. 4. 872. ( 

Note alſo; A writ brought by the king or queen is not unde queritut, 
that the defendant injuſte, &c. 18 Ed. 3. 1, 2. (as it is in the caſe of. 
common perſon); allo if the words ut dicitur be omitted, the writ ' 
good, yet ſce'38 Ed. 3. 31. That in the king's caſe it ſhall be ut dicitu!, 
but in that of a common perſon, in all writs it ſhall be ut dicit, and i“ 
be ut dicitur, the writ ſhall abate. 17 Ed. 3. go, 74. 

(e) Ratione Epiſcopat', i. e. Temporalium Epiſcopatus. 15 Ed. 3. f. 

Brief 679. ratione Abbatiæ vel Epiſcopatus. 39 Ed. 3. 21. But if it be 
by alienation without licence, the writ is general, and the count ſpeci 
i4 Ed, 3. Quare impedit 54, | 


hurch, 
a is not 
done 10 


ſiam ce 
9 Elis. 


uveritur, 
iſe Of 4 
writ !i 
dicitut, 
and " it 


d. 3. f. 
t if it be 
t ſpecial 


Quare impedit. 


And if it be unto the prebend, then thus: To the prebend of 
J. in the church, &c. which is void, &c. by reaſon of the bithop- 
rick, &. And if it be by reaſon of ward, then the writ ſhall 
be: Which is void, and belongs to our gift by reaſon (a) of the 
wardſhip of the land and heir of T. ſome time earl of A. de- 
caſed, who held of us in chief, being in our hands; and 
whereof the aforeſaid, &c. unjuſtly hinders us, &c. | 

And if it be by reaſon of wardſhip by occaſion of another 
wardſhip, then the writ is; Which is void, and belongs to 
our gift by reaſon of the wardſhip of the land and heir of J. 
J. being in the hands of lord E. lately king of England, our 
father, by reaſon of the wardſhip of the land and heir of S. 
of C. ſome time earl of Glouceſter, deceaſed, of whom the 
tame J. held his land by knight's ſervice, being in the hands 
of our ſame father; and whereof the ſame, &c. unjuſtly hin- 
ders us, as it is ſaid. 


And by the Regiſter the king ſhall join with another perſon 


in a Quare impedit ; and the form of the writ is ſuch (S) 
The king to the ſheriff, &c. Command R. of C. that juſtly, 

&c. he permit us and P. of T. to preſent a fit perſon to the 

church of K. which is void, and by reaſon of the wardſhip of 


the land and heir of I. who was the wife of T. o# N. who 


held of us in chief, deceaſed, being in our hands, gs to | 
the gift of us and of him the ſaid P. of T. and whereof the 76 
atorelaid, &c, unjuſtly hinders us and the before- mentioned P. 
of T. &c. | 
But now the common opinion is, That the king ſhall have 11 Ed. z. 


the whole preſentment alone, and alone ſhall have the action. Br. Quare | 


But methinks that it ſtands with reaſon, that the king and the p. 

other join; as in a popular action the party ſhall ſue for the 

king and for himſelf, and the words of the writ are, Who 

lues as well for the lord the king as for himſelf, &c. and that 

in an action of debt, &c. and by the ſame reaſon the king may 

lue for himſelf and for the party. And the common og 20 See 10 U. 


ence is, that a man ſhall hold lands in common with the king, 4. 3. contr 


(a) A writ was brought by the queen in the like caſe, Ratione minor? 
@tat [. filii & hæredis S. in cuſtod' Reginæ exiſten' de qua præd' S. Ter- 
tam ſua? tenuit in Capite, where by the count it appeared, that he held of 


one G. who was the queen's ward, and yet held good. 24 Ed. 3. 54. 


5) It is held by ſome there is a diverſity, viz, Where the king has part 


«f a thing ratione Prærogativæ; there, if it be intire, he ſhall have the 
ers as if one of the obligees be Felo de ſe, or outlawed, the king or 
3 aſſignee ſhall have the action ſole z but if he has, title to à parcel or 
* „ by another, there the king may Join, as if an obligation be made to 
3 for e Was 1 * the king and the cuſtomer ſhall 9 75 
„ee Ed. 4. 4. . 24. b. 19 H. 6 47. 4. 10H. 4. 3, Dyer 95. Poſt. 
(or Lib. Parliament.) 680. : v7 A SN 
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60. contr. 
but not 
jointly. 


&c. 8 H. 6. 22. 


14 Ed. 4. 2. 
31 Ed. 3. 


188. 2 R. 


3. Quare 
impedit 102 
1 Hos. 1, 
2 7 Ed. 
3.12. 44 
Ed. Quatre 
impedit 76. 
21 H. 6. 17. 
infra . D. 
H. 


impedit 183. ad Capellam. 2 H. 3. Grants 89 ad Vicariam. 


and alſo chattels: And by the fame reaſon they may have the 


Quare impedit. 


preſentment or advowſon in common. | 

And if a man be diſturbed to preſent unto a parſonage, then 
the writ ſhall be, (4) Command, &c. that he permit him to 

eſent, &c. to the church, &c. for the word Eecleſia is always 
intended a parſonage. And if it be a vicarage, then the writ 
is, That he permit him to preſent to the 5 And if it 
be a prebend, then, to the prebend; and if a chapel, to the 
= we and ſo he ought to (6) name the advowſon as i t is 


A man ſhall not have a Quare impedit de Advocat' medie- \ 
tatis, nec de medietat” Advocationis, &c. And if one man} 
hath the nomination unto an advowſon, and another hath the 

reſentation, if he name his clerk, and he who hath the pre- 
eee preſent (c) another clerk; he which hath the nomi- 
nation ſhall have a Quare impedit, and the writ ſhall be, 
That he permit him to preſent, &c. and in his (4) count he 
ſhal] ſet forth the ſpecial matter, and it ſhall be good. 

(e) And ſo if a man hath a chantry, which 1s a donative( 
by letters patent, and he give the ſame unto a clerk. who is 
diſturbed by another, or another doth preſent to his chantry, 
or giveth the ſame by letters patent; he which hath right ſhall 
have a Quare impedit of that donative; and the writ ſhall be, 
That he permit him to preſent, &c. to the chantry, &c. and 
in the count he ſhall ſet forth the ſpecial matter. See 14 l. 


4. 11. 
And ar 


(a) And note; Such writ was at the common law. 14 H 3. Qur 


(5) In a Quare impedit præſentare ad Eccleſiam, it is a good plea to the to! 
writ, that it is but a chapel; for Eccleſia ſhall be intended a pariſh church, 
s Ed. 3. 60. 22 Ed. 3. 2. a. 12. a. 8H. 6. 32. a. 37. 4. 13H 4 
Brief 870. and infra E. F. Toe 

(e) See accordingly 1 H. 5. 1, 2. 4 Ed. 3. 69. 21 H. 6. 17. 4. 200 
he ſhall have a writ to the biſhop to admit the preſentee whom he hn 
named to another, whether the writ be brought againſt him who had the 
preſentation, or againſt a ſtranger; yet ſce 24 Ed. 3. Quare impedit 27. ans 
2 R. 3. Quare impedit 102. that it lies not for him who has only the o- 
minat ion. 4 | 
(d) See accordingly 22 Ed. 4. 22. 4. 14 Ed. 4. 2. b. and 14 H. 4 it: 
the writ Quod permittat nominare was abated by award in the like caſe 

(e) A Quare impedit of a Chantry ought to ſhew in what church or chi- 
pel the ſame is. 12 H. 4.19. See Lib. Intr. 499, 

A Quatre impedit lay of a chapel at common law. 24 H. 3. Quareins Kigs 
pedit 183. And ſo it did of a prebend. 13 R. 2. Brief 643. | 

Note; A Quargimpedit of a prebend muſt be brought in the conn! 
where the cathedral church is, and not in the county where the body of tit 
prebend lies. 15 Ed. 3. Brief 235, 643. | | 


Quare impedit, 
And if a biſhop be diſturbed to preſent where he ought to 
make collation, the writ ſhall be, That he permit him to 
preſent, &c. and he ſhall count upon the collation. (a) 

( And ſo if the king be diſturbed to collate by his let- 
ters patent Unto his free chapel, he ſhall have a Quare impe- 
dit, and the writ ſhall be, That he permit him to preſent, &c. 
to the prebend in his free chapel, &c. : 
And a quare impedit lieth of a priory, or of an abbey; and ,, xx. 4. 36. 
the writ ſhall be, that he permit him to preſent to (e) the b. 
priory or abbey, Sc. See the hook of entries 59. and 18 Ed. 


14 D 77 


le- 4 z. Quare impedit accordant 151. 
nal! And there is another form of writ, That he permit him to 


preſent to the church of the houſe of Saint Martin of Briſtol, 
which is void, Sr. and ſo of an hoſpital, and the like. Vide 
Lib. Entr. 506. | 


5 ; 
be, And a man ſhall not have a quare impedit if he cannot al- 
My ledge a preſentment in himſelf or in his anceſtors, or in ano- 


ther perſon, from whom he claimeth the advowſon, and that 
in his count, if it be not in ſpecial caſes: As if a man at this 
day erect a church parochial by a licenſe of the king, or other 


_ chantry, which ſhall be preſentable, Sc. if he be diſturbed to 2 Ed. 4. 2 
ſhall preſent to the ſame, he ſhall have a quare impedit, without 3, 16 H. 

| be, alledging of preſentment in any perſon, and ſhall count upon 7: 8. Keble 
"a the ciel matter. * | 


d) And if a man doth recover an advowſon againſt another Poſt. 36. 
in a writ of right, when the church voideth he ſhall preſent, 
and if he be diſturbed, he ſhall have a quare impedit, and al- 
ee the preſentment in him againſt whom he recovered, 
without alledging any other preſentment. And a man ſhall Poſt. 35. O. 
have a _ impedit, and alledpe a preſentment by his proc- 
tor, and it ſhall be good, without alledging a preſentment in 
himſelf: Quod vid. 17 Ed. 3. : | | 

(e) And if an abbot hath been parſon imparſonee time out C 2 pan 
of mind, and aſterwards the abbey is diſturbed, he of whom 47. b. ac. 

| | | 8 the 


had the . 
27. 1 4) See 16 Ed. 3. Brief 660. Raſt. Ent. got. 17 Ed. 3. 64. 
' the bo (6) See 23 H. 4. Brief 870. where Eccleſia ſhall be intended 2 parochial 


church. Seer6 Ed. 3. Brief 660. ant. H. 


I. 4 It (e) Note; A priory may be parochial and preſentative, and then the 

caſe Tt may be, ad Eccleſiam. 13 H. 4. Brief 850, 18 Ed. 2. Brief 828. 
| or chi pid Treſpaſs 237. 

7 (4) See 14 Ed. 2. Quare impedit 171, 172. where he may have a Scire 

ware im. «us, on the judgment for the diſturbance, but that on the judgment in a 

rit of right, he had ſeiſin delivered by the ſheriff; yet for that he cannot 

e count) e ſeiſin of the church without a preſentment ; when the church avoids, 

dy of thb ſhall have a Scire facias for the preſentment. 15 Ed. 2. Quare impedit 172. 


(e) In a Quare impedit, the plaintiff ought to declare that the preſent- 
gs was made in time of peace, 18 Ed. 2. Quare impedit 175. ant. 


PFF La LET TS 
e 0 % 8 


; Quare impedit. 
the advowſon is holden ſhall preſent, and if diſturbed, ſhall 
have a quare impedit, without alledging of any preſentment 
in the count, but ſhall ſhew the ſpecial matter.. : 
Ant. 32 G. (e) If coparceners make partition to preſent by turns, and 
2 Ed. 4. 9. fo do, and afterwards the younger fiſter die, her heir within 6 
| age, and in ward to the king, and afterwards the church void 
31 Ed, 3. Wo or three times during the nonage of the heir, who is the 
Quare im- king's ward: the king ſhall preſent, and if he be diſturbed, 
pedit z. he thall have a quare impedit alone, as it appeareth Mich. 22 
38 H. 6. 9. Ed. 4. But, ſaving the opinion of the book, I conceive the N 
th * * law to be otherwiſe; becauſe the inheritance of the preſent- 
7 oe ment is (5) ſeveral, Sc. (c) And if two ſiſters be, and hate! 
impedit 53. an advowſon which becometh void, the eldeſt fiſter ſhall have 
the firſt preſentment; and ſo the huſband of the eldeſt ſiſter 8 
(if he be tenant by the curteſy of the advowſon) ſhall have the 
firſt preſentment; and the tenant in dower ſhall have but the 
third preſentment, c. 
16 H. 7.8. (4) If the king have an advowſon in fee, which voids, and 


3 Cro 196. during the avoidance the king granteth the advowlon in tee, T 
3 i: 7k 4 the king ſhall not preſent to this avoidance: But if the king 
3. 29. have an advowſon by reaſon of the temporalties of a bijhop, | 
Ed. 3. 21. and during the avoidance the king reſtore the biihop the tem. v 
See 34 P. poralties, yet he ſhall preſent unto the advowſon, and not the I 
biſhop, tor this avoidance. i 
(e) If the heir ſue his livery and hath it, yet the king ſhall 

| preſert 4 
b 


(a) See 21 Fd. 3. 32. If the king has an advowſon in common, ct 
with another, as by reaſon of nonage of an infant who has title to preſcat 
by turn, or otherwile, the king by his prerog tive ſhall! have the preſcnt- 
ment on every avoidance, as long as any of the lands are in his hands, Set 
21 Ed. 3. 27. The king made title only to the fourth avoidance by re 

ſon of wardſhip of the parcener, after partition made. 

(b) But if the king's tenant dies, having iſſue three daughters under 


[ age, the king ſha{l have all the preſentment. Sec 31 Ed, 3. Quare in- me 

| | pedit 100. 38 H. 6. 9. 22 Ed. 4. 9. 20 Ed. 3. Quare impedit 6; | 

45 Ed. 3. 12. 34H. 6. 40. | 4. 

(c} Vide Poſt. 34. (O. F) 5 H. 6. 16. 18 Ed. 3. 22. . ( 

(d) Vide contra. Except there are ſpecial words of the avoidance. Ed 

| 16 H. 7.8. Dyer 282. 302. a, 348. a. and ſee accordant 18 Fd. 3. 5 ( 
3 a. but contrary in the caſe of a common perſon, 11 H. 4. 54 b. and . kir 
4 avoidance fallen is not grantable by a common perſon. Dyer 283, 305 full 
j See Stamf. Prerog. 44. 46 Ed. 3, Grants 50. 18 Ed. 3. 22, &. ſon 
Marg. 5 afte 


(e) Note; If the king be ſeiſed of a manor to which an advowſon it. 
pendant, whereto he has no right of ſeifin, and afterwards there is an Our 
ter le main cum exitibus; if an avoidance happens in the mean time, 1. 
the king has preſented, the incumbent ſhall not be re moved; but if he hu 
not preſented, he ſhall have the avoidance. See 6 Ed. 336 Ed, 3. 
18 Ed. 3. 21. 24 Ed. 3. 28, 29 27 Ed, 3. 81, 89. 39 Ed. 3. 21 


Quare impedit. 
preſent unto an advowſon which became void during the time 
that the advowſon and land were in the king's hands. (2) 
P (4) If a man be ſeiſed of an advowſon in groſs or in fee ap- 24 H. 8. 
ndant unto a manor, and the advow ſon void, and he dieth, Dyer 4. C. 
Qhis executor ſhall preſent, and not the heir, (c) becauſe it was 3. Part 3. 
a chattel veſted and ſevered from the manor. And if a man be 30 Ed. 3. 
diſſeiſed of a manor unto which an advowſon is appendant, 26. ac. Vid. 
and the advowſon become void, the diſſeiſee may preſent and after 34 K, 
have a quare impedit, although he hath not entered into the and 35 * 
| R manor. But if the biſhop die, and the advowſon happen void BE Ed. 4 5 
before his death, the king ſhall preſent unto the ſame by rea- 89. 
ſon of the temporalties, and not the biſhop's executors. 8 Ed. 
2. Preſentment 10. 39 Ed. 3.21, a | 
8 (4) So if a man have a manor unto which an advowſon is 2 H. 4. 19. 
appendant in fee, and the church void in the father's time, and - Ed. 3-44 
the father die, and his heir in ward to the king, the king : a , 
ſhall have the preſentment. 18 Ed. 3. 21. 2) Ed. 3. © 
and Eſtoppel: 240. Contr. 39 Ed. 3. 1m. 


fee, T (e) Guardian in ſocage of a manor unto which an advow- 
ing ſon is appendant, and the church void, the heir ſhall preſent, 
op, and not the guardian, beeauſe he cannot account for the ſame. 

em- y If the king grant unto an abbot and his ſucceſſors, that the 


monks hall have the temporalties during the vacation; now ms 
if the advowſon happen during the vacation, the monks ſhall . 


hall 0 preſent to the ſame. Mich. 30 Ed. 3. | 
ert A The preſentation to che vicarage doth of common right ap- 


. 


pertain unto the parſon but he may grant the ſame to ano- 
ther by aſfent ot the patro and ordinary. rx. 


Poſt. 34. 


n, ct . . . : F : 0 
feen 3 The heir in tail ſhall not have a preſentment fallen in the 4-1 
ese life of the tenant in tail, but the executor of tenant in tail. 
; See | N 141%. N 14 HH TR + " $f Y7-£414 | 6-4 ; 
y ter By 2101-01 <9 A649 
unde (a) See 18 Ed. 3. 22. 46 Ed. 3: Grants 50. 6 Ed. 2. Preſent · 
re in deatr ß EE ß two TO TTOuE 
it 6; (6)- See 21 H. 7. 21. 44 Ed. 33. 21 H. 6. 9. 34 H. 6. 33. 9 Ed. 
& 39. 1 %% +. YOULDTLOR25 3126; „% 304? 1 
(c) See 9 H, 6. 33. 4 Ed. 3. 4% contra. 39 Ed. 3. 2 1. contr, ſed 44 
idance. + 3, accordant, EI e 
3. 8 (4) Note; Though the ſix monttis. paſs in the father's, life-time, the 
and 27 king ſhall have the preſentment againſt the biſhop, if the church be not 
z, 345 full. 18 E6, 3. 21. a. 29 Ed. 3. 8. Where the king grants the advow- 
Kc. U ſon to A. till his full age, and the church avoids, during the term, and 
atterwards the heir preſents, and comes of full age, before the church is 
20 1847 ull, the king ſhall have the preſentment. went 547 | 
an Ou (e) It ſeems, the preſentment ought to be in the name; of the heir, and 
ne, 1. y*t 2 guardian in a Quare impedit againſt him may make title againſt the 
if he hu ranger in right of the heir, and alſo have a writ to the biſhop. thereupon, 
d. 3% ut be cannot maintain a quare- impsdit. 39 Ed, 3, 3, 14, 4. 27 Ed. 
5 3. 29. 2. 8 Ed. a, Preſentment 10. „ 5 | 
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25 Ed. 3. 


during the term, although he hath not preſented during the 


H. 4. 32. 
Does 260, 


Quare impedit. 
(a) So the termor ſhall have the preſentment which happeneth 


term to the advowſon, Sc. 1 | 
( The king may repeal his nomination or preſentation, ( 
but a common perſon cannot do ſo. And the king ſhall have 


a writ unto a biſhop to induct one into a prebend which the 


47. Robert king hath given unto him; and to give him a ſeat in the 


de Kelſey's 


Caſe. N 


80 


31 Ed. 3. 


6 Ed. 3. 


quire, and a place in the chapter-houſe. 3 
And a man ſhall have a quare impedit of an hermitage, and E 


a writ to put him into corporal poſſeſſion. 22 | 

(e) If the king recover. by quare impedit, and afterwards P 
ratify the eſtate of the incumbent; yet at the next avoid- 
ance the king ſhall preſent, becauſe his recovery and judgment 
for him was not executed. T. 9 Ed. 3. In a free chapel of 
the king, where the dean ought to give the prebends, if he 
do not collate within ſix months unto them, then the king 
ſhall preſent by lapſe to them as ordinary. 


If an advowſon be void by ſix months, at which time the 


% ” 


king is ſeiſed of the temporalties of the biſhoprick, the kin 
ſha preſent to this advowſon, as the biſhop ſhould tan. 
the king ſhall. have a quare impedit of the ſub-deaconry of 
York, which voided when the temporalties of the archbiſho 
rick were in the king's hands; and the writ ſhall be, That he 
permit him to projet and yet the king ſhall give this ſub- 
deaconry by his letters patent. 55 bad et ray 
Where partition is made betwixt coparceners by licenſe H 
of the king of an advowſon in a court of record, as in the 
Common Pleas, and afterwards the coparcener who hath the 
next turn dieth, her heir within age and in ward to the king, 
and the church void; the king ſhall have a Scire facias againſt ! 


the other coparcener, &c. upon that partition, and yet he was 


a — to the partition. 
(4) If two coparceners make partition to preſent by tums, 


Qu. imp. 39 although that one of the coparceners do afterwards uſurp upon 


the other coparcener, and preſents in her turn, that preſent- 
ment ſhall not put her out of poſſeſſion, but ſhe ſhall have her 
turn when it falls again, and ſhall have a quare- impedit, or a 
Scire facias upon the compoſition if it be upon record, if ſhe 
be diſturbed for to preſent, c. 5 1 


(a) See 9 Ed. 3. 10. 19 H. 6. 33. Perk. 22. 5 
(5) The king may repeal his preſentment, although the clerk be inſti- 
tuted, provided he be not induQtad. 29 Ed. 3. 47. l. 38 Ed. 3. 49. But 
2 common perſon cannot repeal his preſentation. Dyer 292. 2. | 
A patroni nevertheleſs may preſent ſeveral perſons accumulatively, 30d 
there ſhall be room for pleaſing the biſhop.” Lindwood de Jure Patron - 
tus, cap. 1. See 14 Ed. 4. 2. 4 ee 
(c) See n good caſe that accords here with, 18 Ed. 3. 21. and ſee 9 E 
3- 20. : 
(4) See 12 Ed. 3. 9. 13 H. 8. 14. 22 Ed. 4. 9. 27 H. 8. 111. 


\ 


Quare impedit. 

K (a) If a biſhop make a collation, and before induction oo 
inſtallation dieth, and the king ſeiſeth the temporalties; he 50 Ed. z. 
ſhall have this preſentment, becauſe that the church is not full 16. 31 Ed. 
againſt the king, until the parſon or prebend be inſtalled or 3. 4. | 
inducted. 

L (6) If a parſon have a parſona e, and afterwards doth take 24 Ed. 3. 
another benefice without diſpenſation; now the firſt benefice 33. 


. is void, and the patron thereof may preſent, ſor this avoid- 
ance is called ceffion. 3 | 
f M (e) If in time of vacation of an abbey or priory, a church 


happen void, which is of the en of the abbot or prior, Br. 12 0 ; 
and a ftranger doth uſurp and preſent thereunto ; this uſurpa- jen 2 8" 


tion ſhall not prejudice tne ſucceſſor *, but at the next avoid- yi 444. 3. 
4 ance of the ſaid church he may preſent, and have a quare im- 26. See 
pedit; but otherwiſe it is if an uſurpation ſhall be had in the Co. Lit. 360 
: time of his predeceſſor, for that ſhall put the ſucceſſor out of F 
fs: poſſeſſion, if the fix months be paſt, 4 = \ 
N If a vicarage happen void, and before the parſon preſent, Ed. 3. l 
k he is made a biſhop, &. yet he ſhall preſent unto this v Fe a | 
ad 1s; 1 SPE EE ALS AUPRAG DTCLENT. BILL CLLIG VIGALSBE, 260 4 
of becauſe it was a chattel veſted in him. | 
O (4) The founder of a priory ſhall have a quare impedit 
7 againſt the ſubprior and the convent, if they diſturb him to 
b preſent to an advowſon which belongeth to the houſe, if it 
void during the vacation, where the founder ought to have the 
ſe temporalties during the vacation. P. 9 Ed. 3. 1 I 
8 P lt a man traverſe an office found of a manor unto which an 39 Ed. 3. 
the advowſon is appendant, and upon the traverſe (e) the king 27. Ant. 
ny leaſeth the manor unto him who tendered the traverſe without 33 * | 
SS mentioning the advowſon, and afterwards the church void, he : 
yas ; H 2 who 
rns, (a) See 38 Ed. 3. 3, 4. And ſoit is of his tenant who dies before his 
pon clerk is inducted. 38 Ed. 3. 9. a. If the king has a. preſentation pro hac 
wy vice, and his clerk dies after inſtitution, and before induction, the king 
4 2 18 Eliz, Dyer 348. 85 N p 
_ * e per W. W. 22 Hf. 6. 27. 21 Ed. 4. 34. 38 E. 2. 41. 11 H. 4. 
ſhe () See 4 Co. 74. b. 11 H. 4. 1. 5 Ed. 3.9. 
5 10 See Go. "Fig 263. b. Welt. oo 8 1 1 
If If a parſon be admitted and inſtituted by the biſhop, he is parſon againſt 
every common perſon before induction, and has the cure of ſouls, and 
(hall have the profits before induction. 31 Ed. 3. 4. by Kirton and More- 
2 ton. (Sed Quere per W. B.) 
inſti- | (4d) The patron of an abbey preſentative brought a Quare impedit 
But - wo as I orier (Subprior) Th convent. 11 Ed. 3. Quare impedit 
- > 3.16. N ; : . 
4 wy le) For in that * the leaſe amounts to a reſtitution, but if che king 


'izesa priory alien, and leaſes the priory to farm during the war, with- . 
5 the adyowſon, the King ſhall have it, 49 Ed. 3, 18, (or 


XA... wi 3 
2 n 
5 8 0 . FT 


'Feme is di- (a) ( 


Quare impedit. 


« Ed. 3: 6, Who tendered the traverſe ſhall have the preſentment, if the 
rraverſe be found for him. | e 
It a feme be aſſigned the third part of a manor unto which Q 
an advowſon is appendant in dower, ſhe ſhall have the third 


reſentment. 


14 H. 6. 24. If the patron be outlawed in treſpaſs, and the church void, R 


Newton, the king hall preſent, becauſe of the outlawry (2). 

5 If a feme purchaſe an advowſon, and take a huſ. 8 
taketh bug. band, and the church void, and the firanger doth pretent, and 
band, the the huſband ſuffer an uſurpation, &. by this uſurpation the 
church void, wife ſhall be out of ren after the ſix months paſt; and 
the huſband ſhe ſhall be put to her writ of right of advowſon, if ſhe have 
preſents, We preſented before; and if ſhe have not preſented, ſhe is with. 
<4 out recovery: But otherwiſe is it, if the feme ſhall have an 
right in the advowſon by deſcent or by courſe of inheritance. 
wife, If an infant or a ſeme covert do not preſent within fix I 

months, the biſhop may preſent for lapſe (c). 
(c) One joint-tenant, or tenant in common, ſhall not have h 
a quare impedit for the advowſon which they have in common, 
or in jointure, if one of them preſent ſolely againſt his com- 
panion. But if two (4) coparceners cannot agree in the pre- 
38 He 8, ſentment, the eldeſt ſiſter ſhall have the firſt preſentment, and 
Dyer 55 ad- he who hath her eftate ſhall have the firſt preſentment ; and 


ſturbed and 


vou ſon de- if he be diſturbed by the other coparcener, ſhe or he who 


— 1414 hath her eſtate ſhall have a quare impedit againſt the other 


ceners, one (e) ſiſter; and the coparceners, and thoſe who have their eſ- 
of full age, tates, ſhall preſent as coparceners ought to do, ſcil. the eldeſt 
and the firſt, and then the middlemoſt, and then the third, and then 
other with- the fourth, and ſo as they ſhall be of age, &c. 1 
in age, the . D ws ä 

guardian | 

marrieth the eldeſt, the church void, he preſents in both their names, the youngeſt 
cometh of age. Some ate of opinion, that if they do not agree the eldeſt ſhall preſent, 
and it ſhall be her turn: Others contrary. Quære. L625 2% 


If an infant have a manor unto which an advowſon is ap- 
pendant, and ſuffereth a (5) uſurpation when the church - 
$7 ; 5 cometh. 


(a) See 26 Aſſ. pl. 51. 4 Ed. 6. 58. 38 H. 6. 63. 3 
(6) 1 Ed. 2. Quare impedit 43. ante 31. I. Weſt. 2. c. f. 19 H. 6 
40. 22 H. 6. 26. 43 Ed 3. 18. 22 Ed. 4. 9. 3 | 
(e) Vide poſt. 35. 6 Ed. 4. 10. 27 H. 8. 11. 34 H. 6. 40. 
(d) See 9 Eliz. 333. a. Bro. Preſentment al Egliſe 53, 34, 56, 40. 
(e) See Doctor and Student 116. b. ante 33. B. | 
(FF) See accordant adjudged. 16 Ed. 3. F. Quare impedit 67. But 
contra by Danby, 33 H. 6. 13. in the like caſe. Yet if the king was 6 
ſeiſed, and granted the manor cum Advocatione, at the next turn the gran» 
tee ſhall preſent; per Cur'. For it was not made diſappendant by the 
King's uſurpation. 5 | | 
See 16 Ed. 3. Bro. Preſentment 60. That an infant may preſent 


Quare impedit. 


cometh void, and afterward at full age grants the manor = Poſt. 35. 
ſee, and afterwards the church become void; the infant ſhall NI. 


to the ſame, | | | | 
If the king's tenant hath title to preſent unto an advowſon, 18 Ed. 3. 
which is void, and the ſix months paſs; and afterwards „ 
king's tenant dieth before the biſhop preſenteth for lapſe, his 33' 82 
heir within age, and in ward to the king, the biſhop ſhall not 


preſent for lapſe, but the king ſhall have this preſentment by 


| reaſon of the wardſhip. P. 18 Ed. 3. 
p I tenant in tail of a manor, unto which an advowſon is ap- 


pendant, diſcontinue the manor in fee with the advowſon, and 


after the diſcontinuor granteth the advowſon unto another in 
ſee, and afterwards doth re-infeoff the tenant in tail of the 
11 manor, who dieth ſeiſed of the manor; his heir ſhall preſent 
unto the advowſon, when it ſhall happen void: And if he be 
eU diſturbed, he ſhall have a quare impedit, becauſe he is remit- 
D, ted unto the manor, and hath not remedy to come to the ad- 


vowſon. 29 H. 6. Quare impedit 79. 


e. The defendant in a quare impedit may ſue a quare impedit 
nd againſt the plaintiff, if his clerk be not admitted nor inſtituted. 
- And if the plaintiff's clerk be inſtituted and inducted pendent 
0 


the writ, it ſhall not abate the plaintiff's writ; but in that 
caſe if the defendant recover againſt the plaintiff, he ſhall 
avoid the plaintiff's clerk: and ſo if the defendant's clerk be 
admitted pendent the writ againſt him, if the plaintiff recover, 
| he ſhall avoid the defendant's clerk: But if the clerk of the 
deſendant were admitted and inſtituted at the time of the pur- 
chaſe of the writ, and the plaintiff purchaſe the writ only 
againſt the patron, not naming the incumbent ; although the 
plaintiff recaver, he ſhall not avoid the defendant's clerk, be- 
cauſe he might have named him in the quare impedit. 

If a ſtranger do preſent unto an abbey or priory which is 
eligible by the convent, and his clerk be inftituted and induct- 
ed; quære how this wrong may be after redreſſed and reform- 
ed. See 22 H. 6. 25, &c. Ts 5 


preſent, and not the feolfee of the manor, for the adrowſon [ 35 J 
Vas ſevered by the uſurpation; and yet the infant may preſent 
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If a man have a chapel or chantry which is donative by let 2 Eliz. 11 
ters patent, and he (a) once preſent unto the ordinary his Hare's Caſe, 
Wclerk to the chantry, he ſhall never after collate, but ought he ought to 


to preſent unto the biſhop; and if he do not preſent wichin ſix be iadudted. 
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40, months, the ordinary ſhall ' have advantage of the lapſe. 
; See 22 H. 6. 26, Se. f 8 5 

Hut | 
22 A pre- 


ye is otherwiſe if a ſtranger does it alone. az H. 6. 25, 26. Vide 


# ; 


Quare impedit. 


A preſentment made by a ſtranger unto an advowſon which p 
is appropriated unto an abbey, be the preſentment in the time 
of vacation, or in the time of the abbot, is void, although that 
the clerk be inſtituted and inducted; But if the abbot himſelf 
preſent unto che (2) biſhop his clerk to an advowſon which is 
appropriate to his houſe, this preſentment doth e 
the advou ſon, and make it preſentable after; and if he o not 
preſent within fix months after evefy avoidance, the biſhop 


{hall preſent for lapſe. The biſhop ought to preſent his 


8 48. clerk for whom it is firſt ſound by a Jure Patronatus. See 34 
: H. 6. 39. | . | G 
hart "I The biſhop ſhall have the advantage to preſent by lapſe, H 
Ed. where the church doth become void by reſignation or depriva- 
83 tion, without giving (5) notice thereof to the patron. See 5 
Dyer 293. Ed. 4.9. 1 H. 7.9. Bro. Notice, &c. : Ls 
= 957+} | . Where: the biſhop doth refuſe the clerk of the patron for | 


Rudent 177. 


12 Eliz. 


non ability, or for crime, he ought for to give (a) notice 
thereof to the patron, otherwiſe he ſhall not preſent tor lapſe; 
| | . 


(a) So that it ſeems the preſentment without inſtitution, & c. is a diſ- 
appropriation. 11 H. 6. 32, 33. 22 H. 6. 28. 5 

See Plowd. 300, cot Bro. Quare impedit 38, 111. 38 H. 6. 39. 
(65) Nor ſhall lapſe devolve to the king without notice. See alſo touch- 
ing notice, 7 Eliz, Dyer 2. 5 Ed. 4. 9. 1 H. 7. 9. Bro. Notice 6 & 

29. and 14 H. 7. 21. A diverſity where the patron is a layman, or not. 
* Alſo 15 H. 7. A diverſity where it is of a matter whereof the patron may 
take notice, or not. 

(Sir M. H.) Note ; no lapſe ſhall be without notice, although that the 
church be declared to be void, for that the incumbent was mere laicus. 
Dyer 293. Pickering's cafe in the caſe of a layman. In the caſe of death 
the ſix months ſhall be computed from the time of the death, and where 
the patron prelents, and the biſhop refuſes for non-ability, the biſhop 

ought to give notice of the ſix months: Yet if the patron does not preſent 
within fix month from the time of the death, (and in that caſe, not from 
the time of notice of the refuſal) the lapſe ſhall igcur. Dyer 327. b. &c. 
for the church of Haughton. And ſee there, that notice ought to be given 
at the church-door, if the patron cannot be perſonally found. Dyer 346. 
Baron's Caſe. And for the form of public intimation of deprivation for 
not reading the articles, ſee Dyer 369. Pp 
(Sir W. W.) The Statute 24 H. 8. of reſidence, cap. 2. If one has 2 
benefice with cure of eight pounds value, and takes another, the firſt ſhall - 
be void as if he were dead. Here the biſhop need not give notice to the 
patron, becauſe jt is void by the Statute, by Dyer and Weſton; which 
Brown denied, and ſaid, That the notice remained at common law, and 
by the common Jaw the biſhop ſhould give notice of the ceſſion where one 
had a plurality, &c. 7 Eliz. 116. | | 6 

26 H. 8. If any ſpiritual perſon be certified by the biſhop into the Ex- 

chequer for non-payment of tithes, that ipſo facto the church ſhall be void. 
Here the biſhop ſhall not give notice to the patron of this avoidance, be- 
cauſe a newer avoidance is given by the Statute, that was at the common 
law before, by Dyer and Weſton, 7 Eliz. which Brown expreſsly agreed, 
(denied) ut ſupra, Fe | 


0 
Quare impedit. 
but after the ſix months: paſt, the patron ſhall have a writ to Dyer 293. 
the biſhop, if the church do remain void, and the biſhop hath 


not collated thereunto. | 1 5 
The Chancellor of England ſhall preſent unto all the king's See 13 Ed. 


| 5 4. 3- 11 l. 
churches which are under the ſum of twenty marks by the 4 36 48 


ear, which are in the king's gift, and in the right of the + 
"es But if the king . ol by any other tide then OO 
the chancellor ſhall not preſent unto them. 1 I 

The death of one plaintiff, nor the nonſuit of one plaintiff, co. 10 Part. 
ſhall not abate the writ, but he ſhall be ſevered. 134. 38 Ed. 

Where an infant hath an advowſon by deſcent, and the 3. 36. Co. 
church voideth, and he who hath title paramount doth uſurp, Lit. 246. ® 
and preſent unto the ſame church, and the fix months do we; : 
he is remitted by this uſurpation, and the infant out of poſſeſ- 

ſion, and without remedy by that uſurpation. 

If a man hath ag advowſon, and the church doth become 
void, and two ſtrangers do ſeverally preſent their elerks to 

the biſhop to that advowſon; the patron ſhall have divers 
quare impedits againft them, if he will, and ſhall have ſeve- 
ral judgments, and ſhall recover ſeveral damages for their ſe- 
yeral preſentments and wrongs done. | | 
If a man maketh . proctor, to preſent unto all 17 Ed. 3. 
his advowſons, and to do ſeveral things for him; if the proc- 69: Fits. 
tor preſent, as proctor unto him, unto. an advowſon unto 4 
which he hath right to preſent in his own right, that preſent- _— 
ment ſhall put him out of poſſeſſion of the advowſon, and OY 
ſhall give the poſſeſſion to the other. 

In. a quare impedit for the king, although the defendant 
hath a writ unto the biſhop againſt the king, the king may 
have a new quare impedit againſt him of the ſaid avoidance, 
and make other title. | | CE e : 

If prior and convent ought to chuſe the abbot, and name See 11 Ed. 
Nins to the patron, and he to preſent him to the biſhop, and 3- Quare 
they chuſe one for abbot, and name him to the patron, Go _ 
the patron doth preſent another to the biſhop ; they may ſue 
in the ſpiritual court for remedy, as it is ſaid, H. 11 Ed. 3. 

Tamen quzre; for it ſeemeth they are enabled to ſue at the 
common law, as well as they are enabled to chuſe and name 40 Ed. . 
the abbot, As the prior of Weſtminſter and the convent 28. per For- 
hath power to ſue their abbot for an advowſon. M. 20 cue. 


| If the diſturber preſent two or three times within the fix 
months, yet a quare impedit lieth againſt the diſturbar won | 


= is in the abbot. 2e Ed. 3. Non-ability 9. 14 H. 4. 10. adjudg- 


/ 
*. 
N 


Quare iinpedit. 


the firſt preſentment, if he purchaſe the writ within the fix 
months. 5 9:09 DH. 
Where a man doth recover in a writ of right of advowſon, 4 
16 H. 7. 8, he ſhall preſent at the next avoidance, and ſhall have a quare 
per Keble. jmpedit, without alledging any preſentment in himſelf or his 
39 H. 6. 25. anceſtors, but ſhall declare upon the record, (a) or may have 
| a Scire facias upon the recovery. And ſo may his heir have 
a Scire facias upon that recovery againſt the heir of the other 
party, at the next avoidance after the recovery; but not after, 
as it ſeemeth, | 


Py 


15 Ed. 2 If a man recover in a quare impedit, he ſhall have a Scire B 
fol. 174. facias againſt the patron and the incumbent who made default, 
if he will ſue execution of this recovery (6). 


If coparceners make partition in the Chancery, or in the ( 
Common Pleas, to preſent by turns, and afterwards a ſtranger 
doth uſurp in their ſeveral turns; yet after,, when their turns 
come, every of them may have a Scire facias upon this parti- 
tion againſt che (c) ftranger when his turn cometh, to ſhew 
un he ſhould not preſent, notwithſtanding the uſurpa - 
16 H. 7.8, tion aſoreſaid. But otherwiſe it ſeemeth it is, if the partition 


Sc. be of record, then they ſhall be put to their writ of right by 
reaſon of this uſurpation. 


85 If coparceners make compoſition to preſent by turns, (d) P 
and a ſtranger doth uſurp, and preſenteth in the turn of one 
of them, yet if they will they may join in a quare impedit 
againſt the ſtranger, notwithſtanding the compoſition. And 
after compoſition to preſent by turns, if they do preſent in 
common, they may well do ſo. But it ſeemeth by that, that 
the compoſition is waved; for if coparceners (where one is 
within age) make compoſition to preſent by turns, and at full 
age they preſent contrary to this partition, theſe preſentments 
ſhall avoid the partition made before, * de 


(a) See 13 Ed. 3. Scire facias 118. Where the conuſee of a fine of 
an, advowſon brought a Scire facias at the next avoidance againſt the heir 
of the conuſor, and held good without ſhewing any preſentment. 

(5) He ſhall have a Scire ſacias againſt the heir at the next avoidance. 
39 Ed. 3.25. But the heir ſhall not have a Scire facias on a recovery in 

2 Quareimpedit. 9 H. 6. 57. a, becauſe in the Quare impedit the pre- 
ſentment only is recoverable, and not the advowſon. ef E 

(e) Yet ſee the contrary 33 Ed. 2. Quare impedit 196. which ſeems 
not to be law; for theze it was brought againſt an eſtranget, and held, 
That though by ſuch uſurpation he, put the ane coparcener (whoſe turn it 
was) out of poſſeſſion; yet it did not put the other out of poſſeſſion. See 
43'Ed. 3. 15. 22 Ed. 4. 9. | 

(4) Note; They may wave the partition of the advowſon and the al- 

lotment thereon, and preſent by a new partition. 21 Ed. 3, 31. 13 Ed. 


3. Quare impedit 38. 33 £4, 3 Aire impedit 196, by Nr. 607 


2 Spoli lation. 


If the eldeſt fon by the firſt venter preſent, and dieth with- H. „ 41 
out heir, and afterwards the church becomes void, the younger + F000 
by the ſecond venter ſhall not preſent, nor have this advow- 
ſon. But Devon ſaith, if a man hath two daughters by two 10 Ed. 3. 
venters, and they enter, and make partition to preſent by turns, 53- 10 Aſſ. 
and one dieth without heir, the other ſiſter ſhall be her heir: 7 
Which was granted. But after the partition, if one ſiſter hath 

reſented, and afterwards dieth without heir, it ſeemeth her 
ſiſter of the half- blood ſhall not be heir unto her. f 

(a) If a man be diſſeiſed of a manor unto which an advow- 

ſon is appendant, and the diſſeiſor ſuffer an uſurpation by a 
ſtranger unto the advowſon, and afterwards the diſſeiſee doth 
re-enter into the manor; he ſhall preſent unto the advowſon 
when it doth become void, notwithſtanding ſuch uſurpation. 


- 


Spoliation. 


HERE is a manner of ſuit called ſpoliation, for the 
fruits of a church, or for the church itſelf, which is to 
be ſued in the ſpiritual court, and not in the temporal court; 
6 and therefore there is no writ thereof in the Regiſter. But it 
is good to be known what perſon will have the ſuit, and 
againſt what perſon it will lie, and for what thing he ſhall 
fue, and when he ſhall ſue, and in what court. 5 
Spoliation properly lieth for an incumbent againſt another 
incumbent, where the right of the patronage doth not come in 
debate: As if a parſon be created biſhop, and hath a diſpen- c 
H ſation to hold (5) his rectory, and afterwards the patron doth 36 II. 6.20%; 
preſent another incumbent, who is inftituted and inducted ; CR 
now the biſhop ſhall have a ſpoliation againſt that incumbent 
in the ſpiritual court, becauſe 8 claimeth by one patron, and 
the right of the patronage doth not come in debate. 
And ſo if a parſon do accept of another benefice, for 
which the patron preſents another clerk, who is inſtituted and 46 H. 8. 3. 
inducted; now one of them may ſue a ſpoliation againſt the | 
other, and then it ſhall come in debate, whether he Wok plu- 38 H. 6. 20. 
rality or not. But if a patron do preſent a clerk unto an ad- 
vowſon, who is inſtituted and inducted, and afterwards ano- 
ther man doth preſent another clerk to the ſame advowſon, 86 
who is alſo inſtituted and inducted; there one of them ſhall 
not have a ſpoliatien.' againſt the other, if he diſturb him r after 52, 
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(a). See 24H, 6. 16. 33 H. 3. 33. 3 H. 47% 3 en 8 H. 6. 
17.2. 14 H. 6. 15. And ſo it 815 a difleiſor SY preſented. _ 7 


(b) Seil. By force of his former die, and not in cemmendam. 
e 3 335 7505 = þ 4: FI ne Fe 


Spoliation. 


the church, or to take the fruits thereof, becauſe the right of 


the patronage doth come in debate in the ſpiritual court, which 
of the patrons hath a right for to preſent: And therefore in 


that caſe, if one of them ſue a ſpoliation againſt the other, he 


Poſt. 37. C; 


- 


ſhall have a prohibition unto the ſpiritual court, and no con- 


ſultation ſhall be granted for the cauſe before ſaid. 


And if one clerk, without any preſentation, inſtitution or 
induction, do caſt another perſon out of his rectory, and tak- 
eth the profits thereof, the parſon ſhall not have a ſpoliation 


38 H. 6. 19. againſt him, but an action of treſpaſs : or an aſſiſe of novel 
Markham, diſſeiſin; for ſpoliation doth not lie, if not againſt him who 
26 H. 8. 3. cometh to the poſſeſſion of a benefice, or unto the fruits 
22 H. 6. 27, thereof, by the courſe of the ſpiritual law, ſcil. by inſtitution, 


] 


him by quare impedit, and not to 


&c, ſo that he have colour to have it, and to be parſon by the 
ſpiritual law. | | 

So if a prebend happen void, and the biſhop collate there- 
unto, and before induction the biſhop die, and the temporal- 
ties come unto the king, and afterwards he is inducted, and 


afterwards the king giveth the ſame by his letters patent unto. 


another clerk, who is inſtituted and inducted; the firſt clerk 
ſhall have a ſpoliation in the ſpiritual eourt againſt the pre- 
ſentee of the king, becauſe the king ought to have removed 
* collated as he did. 

And there the patronage doth come in debate. | 
If an abbot have a manor into which an advowſon 1s appen- 


L. ab 3- dant in fee, and he doth appropriate the advowſon to him 
33- Quare and his ſucceſſors, and afterwards leaſeth the manor for one 


t 4. 


thouſand years, and alſo the advowſon, and the leſſee makes 


38H. 6. 19, an union of the parſonage and the vicarage, and preſents the 


mo, 28. 


vicar unto the ordinary as parſon, &c. by reaſon whereof the 
abbot ſueth a ſpoliation againſt the vicar, and the vicar ſueth 


A 


a prohibition ; the abbot ſhall not have a conſultation upon 


the matter ſhewed. By which it appearetli that a ſpoliatibn 


doth not lie for the abbot in this caſe ; for that the right of 


the patronage doth not come in debate. 

And ſo if an abbot be parſon imparſonee, and a ſtranger 
preſent his clerk to that advowſon, who is inftituted and in- 
ducted; the abbot ſhall not have a ſpoliation againſt the 


clerk, but an action of treſpaſs or aſſiſe, if he be ouſted; be- 


cauſe the right of the parſonage is to be tried. | 
And if a clerk obtain a benefice by proviſion, for which 

cauſe the king is to have the preſentment for that time, be- 

cauſe the very patron did not preſent within the time limited 


him by the Statute of 25 Ed. 3. and e e to te 


church his clerk to the ordinary; who is inſtituted, and be- 


fore the induction takes the profits; he who is in by provi- 


ſion ſhall not have a ſpoliation againſt him, becauſe he doth 
not come to the poſſeſſion of the church by the ſpiritual * | 


Ne admittas. | » 


but as an intruder and treſpaſſer, But if the preſentee of the 
king were inducted, then there is no remedy for him who 
hath the benefice by proviſion. 1 1 © RY 
D A clerk had a collation by the king unto a chapel, and was 87 5 
ut into poſſeſſion by the ſheriff, and afterwards the clerk was 
ouſted by a prior, &c. in that caſe he ſhall not have a ſpoliation, 
but an aſſiſe or treſpaſs, &c. 
E But it appeareth by the Regiſter, that one parſon ſhall not 
have a ſpoliation againſt another parſon, which have divers 
patrons, &c. if he be ſpoiled of any tithes or profits appertain- 
ing to his church, which do not amount unto. the fourth part 
of the value of the church, as before is ſaid. But if they do 
amount unto the fourth part of the church, then one parſon 
ſhall not have a ſpoliation > a another parſon, it they 
9 claim not of one patronage, ſo that the title of the patronage 
- | doth not come in debate; and then he ſhall have a ſpoliation; 
and if the other ſue a prohibition, &c. he ſhall have a conſul 


tation. 
Ne admittas. 


F /THIS writ of Ne admittas lieth for the plaintiff in a 
uare impedit: And the ſame is where one hath an ac- 
tion (a) Pies. jo in the Common Pleas of darrein preſent- 
ment, or of a quare impedit, and he ſuppoſeth that the bi- 
ſhop will admit the clerk of the defendant pendent the plea 
betwixt them; and he may ſue this writ directed to the biſhop. 
And this writ ought to be ſued within the fix months after the 33 Ed. 3. 
avoidance; for after the fix months he ſhall not have this writ, Quare im- 
becauſe that then the biſhop may preſent for lapſe; and there- pedit 194, 


fore it is in vain then for to ſue this writ, becauſe that the 2 i 


title to preſent is then devolved unto the biſhop ; But the king reading it 5 
| e may ge „that 
the ſix | 


(a) In darrein preſentment the plaintiff recovered, and the defendant 
brought'a writ of error, and prayed a Ne admittas. to the biſhop : But it 
was not granted. 17 Ed. 3. 5. | | | 
Note; In a Quare impedit the caſe was, A. preſented to the Archdea- 
can of Richmond, who is the ordinary there, and B. procured a Ne ad- 
mittas to the Archdeacon, and eſpecially to the biſhop, who is his ſupe- 
rior; after which the biſhop prayed A, to appeal to him, who does ſo ac- 
cordingly z and he inquires by a Jure Patronatus, and finds A. to be pa- 
tron, and thereupon admits his clerk. And it ſeemed, | 1, That the Ne 
admittas had made the archdeacon a diſturber, if he had admitted, not- 
withſtanding the Jure Patronatus found for A. 2. That the Ne admittas 

to the biſhop before the appeal is nothing to the purpoſe. 3. That the re- 

queſt to the party by the biſnop to appeal to him made him a diſturber, 
(quære hoc) notwithſtanding the finding in the ure Patronatus. | 
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Ne admittas. 


months ſhall may ſue this writ after the fix months, where he hath a quare 
not be ac- ;mpedit depending, or aſſiſe de darrein preſentment, becauſe 
m—_— that no time runs againſt the king. 

but . But there is a rule in the Regiſter, thus; It is to be noted, 
ing to the when the king preſents in right of his crown, then time runs 
calendar againſt him. But that is not law at this day. 

months. And the writ of Ne admittas for the king is ſuch: 

The king to the worſhipful father in Chriſt W. by the ſame G 
grace biſhop of Wincheſter, rr We prohibit you, that 
you admit not a parſon to the church of I. which is void, as 
it is ſaid, and touching the advowſon whereof a ſuit is moved 
in our court between us and A. or thus; between A. and B. 
until it ſhall have been diſcuſſed in the ſame court, whether 

88 the advowſon of the ſame church belongs to us or to the afore- 
ſaid A. Or thus; In the ſame court to which of them the ad- 
vowſon of the ſame church belongs: Or thus; Between us by 
reaſon of the abbacy of S. being vacant and in our hands, and 
H. biſhop of Lincoln, until it ſhall have been diſcuſſed in our 
ſame court, whether the advowſon of the ſame church belongs 
to us by reaſon of the vacancy aforeſaid, or to the aforeſaid, 
biſhop. | | 

| And it ſeemeth that the defendant may ſue this writ as well H 

21 H. 6. 48. 25 the plaintiff, if the defendant do ſuppoſe that the biſhop 

7 will admit the clerk of the plaintiff pendent the writ. And 

this writ of Ne admittas doth not lie, if the plea be not de- 
pending in the king's court by quare impedit, or aſſiſe of dar- 
rein preſentment. And therefore there is a writ in the Regiſ- 
ter directed to the chief juſtice of the Common Pleas, to cer- 
tify the king in the Chancery, if there be any pleas depend- 
ing before him and his companions by writ betwixt feck un 
ſuch perſons, &c. And therefore it ſeemeth the writ of Ne ad- 
mittas ſhall not be granted before the king be certified in the 
Chancery, that ſuch pleas of quare impedit or darrein preſent- 
ment be there depending in the Common Pleas. But yet the 
writ of Ne admittas may be granted out of the Chancery di- 
| rected unto the biſhop, that he do not admit, &. before the 
| king be certified in the Chancery, that ſuch plea of quare im- 
es or darrein preſentment is depending in the Common 
leas, then the party ones may require the chief juſtice to 


2 Ed. 4. 11, 


certify the ny in his Chancery, that no ſuch plea is depend- 
ing there, and thereupon the party grieved ſhall have ſuch 
writ: | 


[38 1 The king to the worſhipful father in Chriſt, &c. Altho' 
by our writ we have prohibited you, that you ſhould not ad- 

mit a parſon to the church of I. (as in the writ of Ne admit- 
tas) nevertheleſs, becauſe it appears to us by the certificate of 
our beloved, &c. I. of S. that no plea is depending in our 

; court 


4 


Breve Epiſcopo ad admittendum Clericum. 


court before him and his c mpanions our juſtices of the bench, 
between us and the before- mentioned W. touching the advow- 
ſon aforeſaid; We command you, that you freely execute that 
which you ſhall know to appertain to your office in this matter, 
our prohibition aforeſaid notwithſtanding. Witneſs, &c. 
A And when the bithop himſelf is party and diſturber, then 
the form of the writ of Ne admittas is as aforeſaid : We 
prohibit you that you admit not. Yet the form of the wrir 
uſed to be, We prohihit you, that you collate not a clerk to 
the church, &c. which 1s void, &c. 5 


Breve Epiſcopo ad admittendum Clericum *. 


B 1 a man do recover his preſentation in the Common Pleas 
againſt the 122 hen he may have a writ to the ſame 
biſhop to admit his clerk, or unto the metropolitan; and the 
writ thall be ſuch: -; '. RT 
The king to the worſhipful father in Chriſt, &c. Whereas 
the prior of I. &c. in our court hath recovered againſt us his 
preſentation, to the ee W. We command you, that 
you admit a fit perſon to the vicarage aforeſaid, upon the pre 
ee him the ſaid az &c. OIL 537 | 
And if a man recover againſt another than the biſho , the: 
5 the writ which ſhall be ie to the biſhop, Bal . . 
The king, &c. Whereas the prior — Ke, in our court, 
&c. hath recovered againſt I. P. Ke. We command you, that 
notwithſtanding the re- claim of the aforeſaid I. P. you admit 
a fit perſon upon the preſentation of the aforeſaid Prior, &c, 
And upon that he ſhall have an alias and a pluries, if the bi- 
ſhop do not execute the writ, and an eee againſt the 
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4 W. W. ) If oh pleads:in abatement of the writ," md does bot make 
N ſhall not have ® writ to the biſhop, &c. held by the juſtices; 
43. 3. 25. ö 4 

(M. H.) Note; This writ is expreſsly judicial, and therefore ſhall iſſue 
out of the place where'the record is; if judgment be given at the Niſi 
Priue, the juſtices of Niſi prius ſhall award the writ to the biſhops (Yet it 
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Breve Epiſcopo ad admittendum Clericum. 


But if the king do recover in the Common Pleas any pre- D 
bendary, or ſub-deanery, or dignity againſt the roxy 5 and 
iveth the ſame by his letters patent unto another clerk ; the 
clerk ſhall ſhew the letters patent in the Common Pleas, and 
thereupon ſhall have a writ unto the biſhop to admit him; 
and to induct him. And if the clerk die before he be admit- 
ted and inducted, and the king giveth the ſame by other let- £1 
ters patent unto another clerk; that clerk ſhall have a writ 
out of the Chancery directed unto the juſtices or the Common 
Pleas, reciting the recovery, and how that the other clerk 
died before he was admitted, and how that he hath granted B 
the ſame to this clerk by his letters patent, commanding the 
juſtices that they ſend another writ to the biſhop, that he ad- 
mit this clerk, notwithſtanding the king's collation before 
made unto the other clerk. N 
(2) In a quare impedit betwixt two ftrangers, if there doth E 
11 H. 4.71, appear to the court a title for the king, they ſhall award a 
Hank, and writ unto the biſhop for the _ Ps SPY n 
Hill. () If a man do recover an advowſon, and the fix months F 
43. Ed. 4:34 paſs, yet if the church be void, the patron may pray a writ 
Anto the biſhop, and ſhall have it: and if the church be void 
14H. 4. 11, when the writ: cometh to the biſhop, (c) the biſhop' is bound 
Hankford. to admit his clerk.- And in reaſon the ſame law is, if the pa- 
31H. 6. 15: tron after the fix months preſent unto the biſhop, if the church \ 
Ae chere be then void, the biſhop is bound to admit hiscle x. 
19 (4) And a quare impedit ſhall be ſued againſt a ſub-prior, G 
the count. &c- for diſturbance of the patron. Trin. 31 Ed. . 
7 H. 6. 13. (e) Where the writ abateth for form or falſe Latin, the de- H 
der Curiam, fendant ſhall' not have a writ to the biſhop. If the patron 
Econtra, if ho is defendant make default at the diſtrefs, and the incum- 
; Hon 


ſeems this writ is not returnable.) And when it appears, that the record 
is ſent into B. C. it ſhall iſſue from thence. Dyer 194. Ik: Dos rag) 
Note; In a Quare impedit againſt the archbiſhop of York, if he be 
found a diſturber, the writ ſhall iſſue to the archbiſhop of Canterbury to 
11 8 admit the clerk; per cur'. Dyer 327, 328. See Dyer 76, 77. 19 Ed. 
3. Quare impedit 153. Ne 1 | uid i 3149 
Sr (4) See accordant 21 Ed. 4. 3. b. per Choke. 11 H. 4. 71. per Hankf. 
and ſo it ſhall iſſue, if it be found againſt the king in a quare impe dit; and 
yet if the right appears for the king on a ſpecial verdict, he ſhall net have 
@ writ to the biſhop. Rex verſus Epiſc* Roffen'. See 4 Elis. 243.16 H. 
7- 12. F. Brief al Eveſque 13. Bro. 86. 44 Ed. 3. 10. Stamf. gs. a. 
Note; On this writ there lies an Alias, Pluries and Attachment, and 
thereon the parties ſhall plead, as in a Non admiſit. Q. 121, 
(5) Ante B. and 35. 11H. 4. 8. | 
(e) Doctor and Student 125. 13 Ed. 4.3. 
(4) 18 Hu: 33... : NIE. 
(e) Vide M. infra, and 13H. 4. 7. 


Breve Epiſcopo ad admittendum Clericum. 


15 ; * | 
bent abate the writ by plea, a writ unto the biſhop ſhall not the patron 


be awarded for the patron, becauſe he made default. had appear- 
made default, in 7 H. 6. 37. 14 H. 4. 16. upon pleas of the incumbent, a writ award 


ed to the biſhop. | 


* 


1 C) In a quare impedit againſt the bithop and others, all 10 H. 6. 4. 
made default but the biſhop, and the plaintiff had not a writ f. 
unto the biſhop againſt the others, until he had counted againſt 
the biſhop. | Rent 
K 00 If he plaintiff be nonſuit, the defendant ſhall not have 3 H. C. 1. 
a writ unto the biſhop before he hath made title to the advow- 5 H. 6. 44. 
ſon. | n 1 H. 3. 13. 
3 2 2 31 F. 6. 14 
358 H. 6. 14. 34 H. 6. 44. 11 Hf. 6. 8. Note; and there the writ was brought by 
9 t wo coparceners againſt the third, and others. | 71 


L. (e) Where the defendant claimeth the advowſon as parſon wint. 9 H. 

FP imparſonee, although it be found for the defendant, he ſhall - 16 * 
„„ 15 | Cur z . 

not have a writ to the biſhop. liatiff halt 

e i EO 

to the biſhop upon inſufficient plea, 21 H. 6. 36. Aid. 33 H. 6. 8. 


M (4) Where the writ abateth for Miſnomer, or for inſuffici- 91 
ency, the defendant ſhall not have a writ to the biſhop. | 
(e) If the defendant do not appear at the diſtreſs returned 
N againſt him, the plaintiff ſhall have a writ to the biſhop with. 


If 


— 


out (F) making title. Vide ſupra K. 


(a) Vide 10 H. 6. 4. 11 H. 6. 8. 22 Hl. 6. 44. 26 H. 6. 

(5) See 2 H. 6. 5. 26 H. 6. & infra N. 

(c) See a writ to the biſhop by the defendant, where the plaintiff had 
diſcontinued his ſuit, as if he he be effoined, where he had an attorney, 
&c, 14 H. 4-12. The writ went to the biſhop on a title made where 
the writ abated. 9 H. 5. 11. If the defendant ſays he has (no) title to 
the church within the ſame biſhoprick, he may have & writ to the biſhop. 
Quezre 8 H. 6.37. 9 H. 6. 17. A writ went to the biſhop on a title 
made for the defendant, where the writ abated. 11 H. 6. 53. 31H. 6. 


28. . FP „„ 
(4) Vide ſupra H. 21 H. 6.56. 11H. 6. 3. Where it ſhall abate 
for falſe Latin, ſee 14 H. 4. 11. 3 H. 6. 3. 13 H. 6. 15. 5 
(e) Vide ſupra H. 21H. 6. 386. 11 H. 6. 3. 27 H. 6. 12. | 
But if he appears at the grand diſtreſs, and after riakes default, a diſ- 
tringas ſhall iſſue, and then a writ to the biſhop. 13 Ed, 3. Brief al 
Eveſque 19. and although Nihil be returned on every part of the proceſs, 
viz. on the ſummons, attachment and diſtreſs, yet the plaiatiff ſhall have 
a Writ to the biſhop. 12 H. 4. 4. 21 H. 6. 56. 11H. 6. 3. 5 
(J) Aud ſo have a writ of inquiry of damages. 24 Ed. 3. 37. yet ice 
12 H. 4, where no writ ſhall iſſue. t ; 
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Breve Epiſcopo ad admittendum Clericum. 


E | If the ſheriff return upon a quare im edit, That the plain. 0 


tiff hath not found pledges, then the plaintiff may find pled- 
es in the Common Pleas, and ſhall have a new quare impedit 
in the Common Pleas; and if the ſheriff return upon that 
writ tarde, and the defendant appear, and the plaintiff be 
called and appeareth not, the defendant ſhall not have a writ 
to the biſhop, becauſe that no writ 1s ſerved againſt the de- 
_— V | 
Where the plaintiff recovereth by verdict in a quare impe- p 
dit, and it is found by the ſame verdict that the fix months 
are paſt, and that the metropolitan hath preſented, whereas 
the ordinary ought to have preſented, &c. and that the year is 


- now paſt, &c. yet the plaintiff ſhall have a writ to the biſhop. 


See 38 Ed. 3. 12. 

If a man recover againſt a biſhop, he may have a writ to 
the ſame (a) biſhop, or unto his vicar general, if he be out of 
the realm, or unto the metropolitan. | | | 
A man ſued divers quare 1mpedits againſt the biſhop, and g 
he was; nonſuit, in all but one writ; the defendant had not a 
writ to the biſhop until that writ was determined. 4 


(6b) In a quare impedit the defendant pleaded to iſſue, and g 
aſter made default, and a writ was awarded unto the biſhop 
for the plaintiff. Ee | 

. (6b) At the diſtringas returned againſt the defendant, he I 
comes, and hath Ps the prayer of the parties, and after- 

wards makes default; the plaintiff ſhall not have a writ to the 
biſhop, but a new diſtringas. Vide ſupra N. ON. 

(c) In a quatre impedit the defendant maketh title for him- A 


7 


ſelt and others, and afterwards the PRE is nonſuit; a writ 
to the biſhop ſhall be awarded for the defendant only, and not 
for the others. 8 ü ag 

| | At 


() See 16 Ed. 3. Quare non admiſit 3. But if he has once a writ to 
the Metropolitan, he ſhall not afterwards reſort to have a writ to the bi- 
Thop, or to the biſhop's vicar, if he be out of the realm. 38 Ed. 3. 12. 
But in that caſe he has a Sicut alias to the metrop6litan, and yet Note 
the biſhop was never found a diſturber. - | A 
See 38 Ed. 3. 22. The metropolitan returned, 'that he was out of his 
juriſdiction, and now the plaintiff prayed a writ to the vicar of the biſhop, 
for that he was out of the realm, and could not have it, becauſe it did not 
ſo appear by the certificate, - Lf 

() Note; The defendant came at the grand diſtreſs, and pleaded to 
the inqueſt. Contra, where he comes not at the Pone per vadio-, 

Sec. 16 Ed, 3. Brief al Eveſque 18, Sce 8 Ed 2. Quare impedit 
268. 16 Ed. 3. pl. 17. 13 Ed. 3. pl. 19. Brief al Eveſque 19. See 
2 H. 4. 1. accordant to the diverſity, | 

(e) See 13 Ed. 3. Brief al Eveſque 25. accordant. See alſo for this 

11 H. 6.8. A. B. and C. parceners brought a quare impedit againſt C. 
who ſevered, and afterwards A. and B. were nonſuited; C. ſhall not have 
a Writ to the biſhop without title ſhewn, and yet on the title ſhewn, the 
title would appear for the plaintiff, See 13 Ed. 3. pl. 20 and 25. 


0p 


Breve Epiſcopo ad admittendum Clericum. 


Fa) At the diſtreſs returned againſt two, one appeareth, 14 Hf. 7 19. 
0 " =: 45 other maketh default; the plaintiff ſhall bw a'writ 22d 7 M. 6. 
to the biſhop 00 againſt him who made default; and yet it 18. 
may be, that the other defendant may bar the plaintiff; and 
it is ſo uſed at this day: But the contrary was adjudged, H. 
7 Ed. 3. for the cauſe before ſaid. noo ves 
In a darrein preſentment betwixt two ſtrangers, the affiſe 
found a title for another ſtranger; who was not party to the 13 Ed. 3. pl. 14 
writ; he ſhall have a writ (e) awarded to the biſhop for him, 20. = 
Þ although he were not party to the writ, becaufe that the writ 7M 
is, What patron preſented laſt, &c. HE | 5 
D Where a man ha | 


\ 


th a quare impedit againſt one, and the de- 10 Ed. 3. ( 
fendant hath a darrein preſentment againſt the plaintiff, and '9- 7 
recovereth in the darrein preſentment, and the plaintiff is 
nonſuit in the quare impedit, the deſendant ſhall have two 
judgments againſt the plaintiff, to have a writ unto the biſhop | 
in both actions; and two writs ſhall be awarded to inquire of i 
the damages; but he ſhall not render double damages for one 
diſturbance. . . | 

E When a man ſueth a quare impedit againſt another, and | 5 
after pendent the ſuit he ſueth Ne admittas to the biſhop, &c. 
and afterwards they agree to preſent in common by turns to 
that advowſon; then 1 — ſhall have a ſpecial writ out of the 
Chancery unto the biſhop, to admit him who ought, - by the 
accord and compolition, to preſent at the firſt turn to that 
avoidance. But firſt the king ought to ſend a Certiorari unto 
the juſtices of the Common Pleas, to certify in the Chan- 
cery of the accord. there; and upon that certificate the king 

ſhall ſend his writ unto the biſhop to admit his clerk; who by 
the accord ought to have the firſt preſentment and turn. And 
the form of the writ in the Regiſter is ſuch : 

F The king to the worſhipful, &c. Whereas by our writ we 
lately prohibited you, that you ſhould not admit a parſon, &c. 

ol the ſame third part of the advowſon, and afterwards at the 
proſecution of them the ſaid 2 and M. ſuggeſting to us, that 

| | F | "+686 
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(a) See 13 Ed. 3. pl. 21, and ante. W v6 | 
(h) See accordant 13 Ed, 3. Brief al Eveſque 21. Lib, Entry. Quare 
impedit in Judgment 4. fol. $07. But a Ceſſet executio quoad Breve, 
&c. quouſque. Vide contra 7 Ed. 3. 4. 8 in & writ againſt 
the biſhop and others : Where the biſhop diſclaims, the plaintiff ſhall have 
2 writ to the biſhop z ſed ceſſet executio quouſque 38. If the king brings 
2 Quare impedit againſt B. and another quare impedit againſt B. and C. 
and B, comes in, & non poteſt dedicere, the firſt writ to the biſhop ſhall 
proceed for the king notwithſtanding z for it is an original. ES 
(e) See accerdant Bracton 248. where the aſſiſe is taken per modum 
afliſz, and not per modum Juratz. See alſo acccrdant 13'Ed. 3. Brev. 
xl Eveſque 20. by Aldr. and 17 Ed. 3. 23. by Wilby. Le 


* 
* * 


E. ſhould preſent his clerk to the ſaid third part for this turn, 


5 e 
Breve Epiſcopo ad admittendum Clericum. 


it was between them in this manner, that the aforeſaid 


and the aforeſaid M. upon the next avoidance ſhall preſent his 
clerk, as by certain writings indented, made between them, and 
ſealed with their ſeals, and ſhewn before us in our Chancery, 
fully appears; and that they have ſued unto you, earneſtly 
Praying that you, in whoſe power it is, would admit the clerk 


of him the ſaid E. for this turn, to the ſaid third part; never- 


theleſs that you, aſſerting that your hands are tied up by pre- 
tence of our ſaid prohibition, have refuſed to admit the clerk 
of him the ſaid E. And they beſeeching us that we would 
cauſe to be provided for them a fit and appoſite remedy in this 
behalf, that the collation of the aforeſaid third part for this 


turn may not devolve to you by lapſe of time, which nearly 


approaches, as it is ſaid; We commanded our beloved and 
faithful R. of N. that he ſhould thereupon certify to us in our 


Chancery, under his ſeal, diſtinctly and openly, the cogni- 


Sances which the before-mentioned E. and M. willingly made 
before him, viz. whether they had agreed upon the right of 

reſenting to the third part in manner aforeſaid, and if the 

id M. was willing that the clerk preſented by him the ſaid 
E. to the ſame third part ſhould, for this turn, be admitted 
and received to the ſame, and if the ſaid writings be the deeds 
of them the ſaid E. and M. And becauſe the before-menti- 


| oned R. at our command. hath certified that it is agreed be- 


tween the before-mentioned E. and M. that the aforeſaid E. 
for this preſent avoidance, ſhall preſent his clerk to the ſaid 
third part, and the aforeſaid M. at the next avoidance follow- 
ing, and fo the aforeſaid E. and M. and their heirs, ſhall al- 
ternately for ever preſent to the aforeſaid third part; and that 
the ſaid agreement might be firmly obſerved, the aforeſaid 


_ writings were made between the parties aforeſaid : We com- 


mand you, that you admit a fit perſon to the third part afore- 
ſaid upon the preſentation of the before mentioned E. for this 
neſs Fug "re * further RE what belongs to your office 
in this notwithſtandin ibiti id). 
— Aa g our prohibition aforeſaid) 
a By this writ it ſeemeth a man ſhall have a Quare impe- G 


dit quod permittat ipſum praſentare ad tertiam partem Accigſia; 


and it ſeemeth to ſtand, with reaſon : for a conſolidation may 
be made of three advowſons, and every patron to preſent & 
turn, and then every one hath right but to a third part. 


(a) See the writ in caſe of a conſolidation, where each party has pre- 
N _ 3 Quod ittat eum præſentare ad Lecleltim, Dyer or 
— 78. Note 3 It us t ere held, that in this caſe they are not moieties, 

t each has the intirety in his turn. But it is otherwiſe of a compoſition 


between parceners, 5 Co. 102. Windlor's caſe, 
Prohibitzon 


Protibition and Inhibition. 


H T HERE are divers manners of prohibitions and inhibi- See _ 
tions, and they may be directed as well unto the tempo- 2 ulta- 
ral court as unto the ſpiritual court. And one writ in the © 
Regiſter is, where a man ſueth a Præcipe in Capite againſt 
another in the Common Pleas, of lands or tenements which 
are not holden of the king, but of another lord; then the 
lord of whom the lands-are ſo holden may ſue this writ di- 
rected to the juſtices of the Common Pleas, commanding 
them, that if it do appear unto them that the lands are not 94 
holden of the king, &c. but immediately of another, that 
they do not (@) meddle with the conuſance of that plea, but 
that they bid the party ſue his writ of right patent, if it ſhall 
ſeem expedient to him. And in a writ of right, if the tenant 
vouch a foreigner to warranty, the tenant ſhall have a writ of 
ſuperſedeas directed to the bailiffs of the ſame court, to ſur- L 40 ] 
ceaſe the plea, until the warranty be determined ; and if the 
bailiffs will not ſurceaſe for that writ, then the tenant ſhall 
have another writ of inhibition directed unto the ſheriff, that 
he go unto the ſaid court; and to inhibit the bailiffs, that they 
do not proceed in the plea until the warranty be determined, 
&. And if they will not ſurceaſe for that writ, then the te. 
nant ſhall have attachment againſt the bailiffs directed unto the 
_ ſheriff, returnable in the Common Pleas or King's Bench. 

A A prohibition may be directed unto the ſheriff at the ſuit of 
the tenant, that he do not hold plea in a writ of right, unleſs 
battel ſhall be thereupon waged, becauſe that the tenant hath 

put himſelf upon the grand aſſiſe. 

B Anda man may have a writ of prohibition directed unto the 
ſheriff, to go unto the lord's court, and to inhibit the bailiff's, 
that they do not hold plea in the lord's court of -a houſe, &c. 
between A. demandant, and B. tenant. And he may have 
another writ unto the ſheriff, to prohibit the lord himſelf, 
that he do not hold the plea,” &. 64 | 

And alſo the tenant may have another prohibition directed 
to the ſheriff, to prohibit the bailiffs of the biſhoprick of the 
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hundred 
5 (a) Where « prohibition ſhall be in caſe of an incident plea, if the pro- 
es, er ger goeds comes in debate on à plea for a legacy, mortuary, &c. 
5 as if a legacy be deviſed to the heir of I. 8. ſo that jt comes in debate 
who is heir of I S. yet « prohibition does not lie. Contra, if ic 8 ſuit for 

on tithes the bounds of a pariſh come in debate. Kelw. 110. 
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Prohibition. 


hundred of F. that they do not hold plea in the ſaid hundred 
between A. demandant, and B. tenant, of cuſtoms and ſervices 
which the ſame A. requires of him for his free tenement, 
which he holds of him in I. unleſs battel ſhall thereupon be 
waged; becauſe the ſaid B. hath put himſelf upon the grand 
aſſiſe, &c. And if tenant by receit ſue ſuch a prohibition, the 


- writ ought to make mention of the receit. 


See Articuli 
Cleri 83. 


Where the biſhop holdeth plea of an.advowſon, or of the D 
fourth part, or of the third part thereof, then the-party ſhall 
have a writ of prohibition directed unto the biſhop himſelf, 
in this form: e rat | 

The king to the worſhipful father in Chriſt A. by the ſame E 
grace biſhop of Wincheſter, and his officials and their com- 
miſſaries, greeting: We prohibit you, that you do not hold 

lea in the court Chriſtian of the advowlon of the church of 
N. or of the moiety, or of the third part, or of the fourth 
part of the church of N. whereof S. and T. complain, that 


R. draweth them into plea before you, &c. And he may have 


a prohibition to the (a) party himſelf, Ne /equatur, by theſe 
words; We prohibit you, that you purſue not the plea in the 


- court Chriſtian of the advowſon, &c. whereof C. complains, 


95 


that you draw him into that court, &c. And he may have an 


attachment thereupon againſt him, if he follow it after the 
writ cometh unto him. | 


And the king for himſelf may ſue forth this writ, although F 


the plea in the ſpiritual court be betwixt two common per- 


ſons, becauſe the ſuit is in derogation of his crown. 

And the king may ſue an attachment upon the ſame, if they 
do proceed, &c. And in the time of vacation of a biſhoprick, 
the prohibition ſhall be directed unto the guardian of the ſpi- 
ritualties, and to his official and commiſſaries. And a prohi- G 
* lieth for chantries, chapels, prebends and vicarages, 

* | | 

(6) If a man ſueth another in the ſpiritual court for a chat- I 
tel or debt, the defendant ſhall have a prohibition, and the 


writ ſhall be, We prohibit you, that you do not hold plea in 


the court Chriſtian of chattels or debts, &c. And he may 
have a writ unto the party himſeif, that he ſhall not ſue there, 
&c. and ſhall have an attachment thereupon, if they ſue there 
afterwards, &c. And alſo the king may ſue this writ, and it 

1 | ule 511 we E 


(a) Note; If the ſuit be prohibited by law, and without writ, or if by 
writ, and not by law, yet, though he ſues before attachment, a prohibi- 
tion lies. 39 Ed. 3, Attachment 14. 8 R. 2 ibid. 130. See the writ 
Contra pacem, 31 Ed. 3. Attachment, Sur Prohibition 3. 
5) Io debt, or fimple contraQt againſt an executor, « prohibition lies, 
for there is nd remedy for this at common law againſt executors. 13 H. 
4+ $+ per Thirning. 8 Ed. 4. 13. per Cateſby. e : 


2 


y 
1 
it 


* 


have an attachment upon it. | 


fee, whieh is land or tegements, or the like, then he ſhall - 


although they be dwelling in one county. +; 
K And a_man ſhall have an attachment upon a 


to admit of it. e ee ee 
L (c) And a prohibition lieth, if a man he ſued in the ſpiri- 96 
M If a man ſue for treſpaſs in the ſpiritual court, the king or 47 by which 


N (2) In ſome caſes a man ſhall have a prohibition when he 4. 1. 


judge is depending on the ſuit and act of the party, and fee there an at- 


capnot be Joined in che action. But Aſcough contra, that the law is in 
_ itſelf a prohibition, and ſo there needs no mention of any prohibition, and 


them, and yet this ſurmiſe is not traverſable. 19 H. 6. $4. a. b. See 


tor of Twineham church adjudged contra. See Paſ. 37 Elia. C. B. in the 


Erxcohibition. 
be directed unto t 


— 4 


he judge and party. And the king may 


may 


(a,] If a man ſueth another in the ſpiritual court for a lay 15. H. 5 pl. 


ha ve a prohibition, and the writ ſhall be, We prohibit you, 
&c. that you do not hold plea,  &:. of the king's lay fee in 8. 
whereof he complains that H. draws him into plea, &c. And 
he may have another writ unto the party himſelf, &c. That 
he do not purſue, &c..and he ,may ſue an attachment upon it; 
and he may, ſue an attachment only againſt the party, or againſt 
the (65) judge only, or againſt both, at the election of the par- 


ty who will ſue. And if the judgedo dwell jn one county, and 9 H. 6. 54. 
the party in another county, then if he will have an attach- 15 H. 8. pl. 
ment againſt both, he muſt ſue forth ſeveral writs, And ſo it *** 
ſeemeth, if he ſue ſeveral prohibitions againſt them, he ought 
to ſue ſeveral attachments againſt them, if he will ſue both, 


- C A dro orwnangprio ig &4 h ODOL 


F Ya rohibition 
againſt the judge, if he refuſe to receive the — — and 


tual court for the collation unto a grammar ſchool. v. 11 H. 4. 
it ſeemeth 


a ſpiritual] 


thing. 7 H. ; 


the party ſhall have a prohibition and attachment, as before 1s 
ſhewed, unto the judge or party, or unto them both. 


is ſued in the ſpiritual court for the tithes of his lands. As if 
7 a2 a man 


(a) But if the biſhop hiqſelf ſues, the writ is good, Ne ſequatur. 28 
Ed. 3. 94. and ſee there divers join in an attachment on a prohibition, as 
where they are jointly figned, & c. 14 H. 6. 9. ag bs | 

(5b). Where there ſhall be an attachment againſt. the judge and party by 
a ſeveral Pone per vad:ſce 33 Ed. 3. Brief 912. For the act ot the 


tachment on a prohibition againſt the plaintiff. and the Judge, where the 
prohibition was only directed to the judge, am held by Newton not good. 
For the plaintiff in the ſuit there ſhall not anſwer to the contempt, but 
only to the treſpaſs; becauſe no prohibition was directed to him, and ſo he 


therefore the plaintiff ſhall anſwer for the contempt, as in «a Premunire. 
ce. which Norton agreed, had the prohibition been directed to both of 


accordant, of the matter of the prohibition, that it is not traverſable, 9 
H. 6. 61. 2a. 21 Ed. 3. 29 4. 38. b. | | | 
(c) A prohibition was granted to the ſpiritual court of Exon, where a 
man was libelled againſt for teaching ſchool without leave from the biſhop. 
Trin. Nono Annz in Banco Regine. | | 4 wig 
(d) See Rot. Parliament. 8 Ed, 2. M. 18. in the caſe of the proprie · 


e. hee = 


caſe of Sir Edward Wingßelxd. 
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Prohibition. 


a man be the king's tenant, and holdeth of him in chief by 
knight's ſervice, and is ſued in the ſpiritual court for the 
tithes of the demeſne lands, he ſhall have a prohibition, be- 
cauſe that theſe lands may come into the king's hands by rea- 
| ſon of wardſhip, or by eſcheat; and then perhaps the king 
Note; tithes ſhall be otherwiſe charged than he ought to be charged, and 
| ſued for in therefore the ſame ought to be tried before the king in his 
Chancery + Chancery. 5 . „„ 
And ſo if a biſhop grant unto a preſentee in the church of 
Lincoln the tithes of his demeſne lands, to him and his ſucceſ. 
ſors; now if the preſentor be impleaded in the ſpiritual court 
for theſe tithes, 3 king may grant a prohibition; and the 
OD; 3 5 . WF ER 
e king to ſuch a judge, greeting, &c. The worſhipful 
. 41 Igather the hop of 12 . denn unto us, that e 
I. preſentee in the church of the bleſſed Mary of Lincoln, holds 
of his giſt all the tiches of his demeſne lands, or of his demeſne 
of N. to which the ſame biſhop and his predeceſſors, biſhops 
of the aforeſaid place, have been accuſtomed to collate, the 
Prior of Saint Katherine without Lincoln claiming thoſe tithes 
to belong to the church of B. thereupon draws him into plea, 
&c. And becauſe the aforeſaid plea touches our crown and 
dignity, eſpecially when the collation of the ſame tithes may 
devolve to us by reaſon of wardſhip or eſcheat, becauſe alſo ; 
vue in our demeſnes, and likewiſe many noblemen of our realm 
in their demeſnes, collate to the like kind of tithes, we prohi- 
bit. you, &c. ER, | 
(a) Alſo à man may ſue a prohibition directed unto the A ] 
ſheriff, that the ſheriff do not fer the king's lay ſubjects to 
come to any place at the citation of the biſhop, to make any 
ee or perform an oath, except in matrimonial and 
teſtamentary cauſes. And the party may have thereupon an 
attachment againſt the biſhop, if he cite or diſtrain any one | 
to appear before him to take an oath at the will of the biſhop, 
againſt the will of him who is ſo ſummoned or cited. And 
97 by that it appeareth, that thoſe general citations. which bi- 
2 ſhops make to the men to appear before them pro /alute Anime, 
without expreſſing any cauſe, are againſt the law, and the 
TORT it, party 


(a) See Raſt, Prohibition, pl. 6. in appeal a prohibition formed on Ar- 
ticulos Cleri, and there it is ad aliqua recognit* per ſacramentum facien - 
dum. Without doubt this cannot extend to the depoſitions of witneſſes in 
another cauſe of eccleſiaſtical juriſdiction, and by the recognizances in debt 
here mentioned in the following ſeQions, muſt be meant according to the 
form of the writ in the Regitter next enſuing, fol. 36. and in the five writs 
there following; ſo it appears by the writ at large in Raſtal, that it is in · 
tended of an acknowledgment of a debt confirmed by an oath by a volun · 
tary agreement and conſent of the Lay Gens. | | 
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Prohibition. 
party may have an attachment * the biſhop for the ſame, 
and may ſue a prohibition ſo to do. And if he do expreſs any gte go. N. 
cauſe in the citation, it ſeemeth by the writ before, that it 
ought to be for ſome matrimonial or teſtamentary cauſe. 

B ff a man doth acknowledge in the ſpiritual court, that he 8 Kd. 41 
oweth another man one hundred pounds, to pay him at a day he 
certain, and after doth not pay the ſame, &c. i he be ſued in | 
the ſpiritual court for this debt, he ſhall thereupon (a) have a 

' prohibition ; And ſo if he acknowledge in the ſpiritual court, 
that he ought to pay to ſuch a one a hundred marks at ſuch a 
day, &c. he ſhall not be ſued in the ſpiritual court for that 
debt; and if he be, he ſhall have a aookibidee and attachment 
thereupon. But if a man, by reaſon of marriage or of a will, Poſt. 44. A. 
doth acknowledge in the ſpiritual court, that he ought to pay | 
a hundred marks, or any other ſum, at a certain day ; then if 
he do not pay it according to his acknowledgment, he may be 
1 yrs ſpiritual court for the ſame, and a prohibition will 
5 not lie 59. a 
| C Andif a man do acknowledge in the ſpiritual court to Pay 
a certain debt at a certain day, and doth not pay it at the day, 
; for which the other ſueth him in the ſpiritual court, and ex- | 
| communicateth him there, becauſe he did not pay it at the vide 22. A, 
7 day; the other party ſhall have a prohibition againſt him. Jo. Thorpe. 
) 
1 


If a man do recover a debt in the ſpiritual court againſt ano- 
ther, and after ſueth there to have execution; the party grieved 
ſhall have a prohibition againſt the party and the judge, and 

an attachment upon the ſame, | 

eA E If a man be indebted unto the king, or bounden to render 
| an account unto him, and after his executors are ſued in the 
ſpiritual court for a debt which doth not concern matrimony Poſt, 43. K 
or teſtament; his executors ſhall have a prohibition againſt the 

judge, &c. rehearſing the ſpecial matter, &c. 8 Ed. 4. 13. 

F here an abbot or biſhop, or other perſon whatſoever, 
ſueth in the ſpiritual court, becauſe he taketh toll, or other 
compoſition or cuſtom of his tenants, &c. there the party 
grieved ſhall have a prohibition againſt him; or the king may 
{ue this prohibition and attachment thereupon. | 

Where a man granteth parcel of his manor to another par- 
ſon in fee, to be quit of tithes by deed, and e 
the 


(a) See the foregoing Note, and 11 H. 7. 22. 20 Ed. 4. 10, 2 H. 4. 
10. 11H. 4. 88. 38 H. 6. ag. But by the opinion of Spelman the 
court ſhall puniſh him ex officio. See the caſe 2 H. 4. 10. where a vicar 
was ſued before the Pope's collectors, that he would not ſue for an increaſe 
of his portion, and thereupon (being ſued for this before the Pope's collec- 
tors) a prohibition was awarded, Note; The bond was to pay at the 
Pope's chamber. 

(5) Sq if he promiſes the payment of tithes. 20 Ed. 4. 10. 


Prohibition. 


the aſſent of the ordinary grants unto him, that he ſhall be 
quit of tithes of his manor for this parcel of land, &c. if he or 
his affignee be afterwards impleaded in the ſpiritual 
g court for tithes of his manor, or any parcel of his manor, he 
vide Br. or his aſſignee ſhall have a prohibition upon that deed; and if 
Preſcription the deed were made before the time of (a) memory, and ſo 
603. had continued to be quitted of tithes of his manor, he ſhall' 
have a prohibition, if he be impleaded for the tithes of that 
manor, or any parcel thereof, upon the matter ſhewed. | 
If a man ſue any prohibition to any ſpiritual court, and the N 
Judges will not receive the ſame, or will not allow it, and be- 
cauſe he bringeth the prohibition, they make a citation againſt 
the party, to anſwer before them for the ſame cauſe; now he 
ſhall have a new prohibition upon the matter directed unto the 
judges there, &c. And alſo he ſhall have an attachment there- 
upon, if they proceed againſt them in their court. And it is 
not material, whether the prohibition were ſued legally or er- 
roneouſly, becauſe he ſha]l not be puniſhed for ſuing a prohi- 
bition in the king's court. ; | 
A man deviſeth lands in London in mortmain, and by rea- 1 
ſon of this deviſe the abbot, or he to whom the deviſe is made, 
ſueth for theſe lands, or for any parcel thereof, in the ſpiri- 
tual court by colour of the deviſe : The party grieved by this 
ſuit ſhall have a prohibition. £250 e | 
If a man ſue another in the king's court in treſpaſs for bat- K 
tery, or taking of his goods, and afterwards is nonſuit, and 
diſcontinueth the ſuit, for which the defendant ſueth him in 
the ſpiritual court for defamation, &c. he who hath ſued in 
the temporal court ſhall have a prohibition againſt him, and 
an attachment thereupon, if he ſue again in the ſpiritual 
court: And alſo ſhall have ſuch prohibition unto the judge, 
and attachment againſt, if he hold plea therein after the pro- 
hibition delivered unto him. | 
Where a compoſition is made by deed indented at the time L 
of the avoidance of a prior, that an abbot ſhall nominate fix 
perſons, and that the other ſhall elect one of them to be prior 
unto the ordinary; now if he who preſenteth be ſued in the 
ſpiritual court, becauſe he hath preſented one unto the ordi- 
* nary for to be prior, he ſhall thereupon have a prohibition 
[42 ] againſt him who ſueth there. And if the ſub-prior and con- 
| vent ſue in the ſpiritual court to avoid ſuch preſentment, he 
ſhall have a prohibition againſt the judge, &c. | 
8 Aſſ. 28. And alſo the king may have a prohibition directed unto the A 


Br, Afi ordinary, that he ſhall not viſit the hoſpitals which are of the 


7. 14. | : king 5 


(a) Note; The conſideration is triable, although before time of me- 
mory, See 26 Ed. 2, Preſeript. 52. 15 H. 3. Prohibition 22, 


I | 


Prohibition. 


king's ſoundation, or of the foundation of his predeceſſors; 
becauſe that the chancellor of England ought for to viſit them, 
and no other. And ſo is it of the king's or his progenitors 


free chapels, no ordinary ſhall - viſit them, but the chancellor 


of England, &c. 


B Where a common perſon is the founder of an hoſpital, which 6 H. 7 14. 


E 


F 


« 6 


is donative by his letters patent, and doth confitt all in tem- Keble, vide 


poralties, if the ordinary will viſit ſuch hoſpital, the founder og, R_ 


{hall have a prohibition againſt him: Or it the ordinary will 38. 8 Ea. 
cite any of the poor men to appear before him for an hoſpital 3. 69. pl. 


cauſe, or to remove him, the founder, or his heir, thall have 37- 


a prohibition. And ſuch hoſpital may be appendant unto a 
manor, as well as the advowſon of a church. | 


C And if a man recover his preſentation by quare impedit, 11 Co. 99. 


and hath his clerk admitted and inftituted, and another perion, 
who claimeth the advowſon by proviſion from the Pope, ſueth 
in the ſpiritual court, for to avoid and remove the other clerk ; 
the patron who hath recovered his prefentment, &c. thall have 
a prohibition unto the Judge for to ſurceaſe, &c. | | 


D So if the king hath title to preſent unto an advowſon, by 


reaſon of a ward which is in the king's hands, and after the ſix 
months paſt preſenteth his clerk, who is admitted and inftitut- 
ed, and the bithop preſent his clerk before to the ſame church 
for lapſe, who was admitted and inſtituted, &c. by reaſon 
whereof the biſhop's clerk ſueth the clerk, who was preſented 


by the king in the ſpiritual court; the king's clerk ſhall have 


a prohibition directed unto the judges, &c. that they ſhall not 
proceed 1n the plea, &c. v7 act's IRE 

It a man ſueth a prieſt or a monk, or canon or clerk, in the 8, the flat 
temporal law, in debt or treſpaſs, and cauſe him to be arreſted » y 
by his body; if they ſue for his arreſt a citation in the ſpiri- Articuli 
tual court touching the laying of hands upon a clerk by vio- Cleri. 
_ the other ſhall have a prohibition directed unto the 
judge. bo: 2 am nah 

(2) If two men are ſworn to give evidence unto a jury, and 
do ſo, for which certain perſons are indicted ; if they who are 
indicted ſue them in the Farina court who gave evidence, for 
defamation, they ſhall have a prohibition. 5 | 

Where a man ſueth in the ſpiritual court for ſpiritual caufes, 
and the defendant. purchaſeth a prohibition directed unto the 
judges there, and delivers the ſame, and for ſo doing the judges 
do excommunicate him for the offence he did to the church, 
1n bringing a prohibition to them upon a ſpiritual cauſe; the 
party excommunicate ſhall have a new prohibition upon that 

| - matter, 


(a) And ſo it ſeems if a feme be ſued for defamation for proſecuting a 
Homine Repleg* for her huſband. 33 Ed. 3. Brief 512. 
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Prohibition. 
matter, commanding them for to revoke the ſame. For a man 
ſhall not be puniſhed for ſuing forth writs in the king's courts, 


whether he have right or wrong. 


If a clerk of the Chancery, or any of his ſervants, or the H 
keeper of the great ſeal, or any of his ſervants, or the Chan- 
cellor, or any of his ſervants, commits any treſpaſs in Lon- 


don, or elſewhere, and are ſued for this treſpaſs in London 


before the mayor or ſheriff for treſpaſs, they ſhall have a (a) 
ſuperſedeas directed unto the mayor for to ſurceaſe, and bid 
the party ſue in the Chancery, if it be needful for him. And 
there are divers forms of theſe writs in the Regiſter; and one 
writ reciteth, that this cuſtom and privilege was confirmed by 
authority of parliament. Anno 18 Ed. 3. | 
If a woman hath title to ſue a Cui in vita, and ſhe ſwear x 

hnto the tenant, that ſhe will not ſue the Cui in vita _ 


him; if ſhe afterwards ſueth forth the writ, for which the 


tenant ſueth her in the ſpiritual court for breach of her oath, 
ſhe ſhall have a prohibition, becauſe the oath toucheth a tem- 
poral thing, viz. land. 

In two ſeveral patrons preſent ſeverally to the biſhop, and x 
thereupon one ſueth a quare impedit or a darrein preſentment 

ainſt the other, and recovereth, and hath his ck admitted, 

or which the other clerk ſueth the clerk who recovereth b 
appeal or otherwiſe, in the archbiſhop's court, becaufe that he 
was not admitted at the preſentment of his patron; the patron 
who recovereth ſhall have a prohibition direfted unto the 
archbiſhop, &c. or againſt the clerk that ſueth there for that 
cauſe, that he do not ſue for that cauſe, &c. 

And ſo it is if the patron be diſturbed by the preſentment 7, 
of a firanger, and the difturber's clerk ſueth the very patron's 
clerk in the ſpiritual court; or contrary, the clerk of the 
Tightful patron ſueth the clerk of the diſturber in the ſpiritual 
court, he who is grieved ſhall have a prohibition. | 

And if the king do collate unto any prebendary, or reco-M 
vereth the collation unto any prebendary, and hath his clerk 


admitted, and afterwards the clerk who. is vexed ſueth in the 


ſpiritual 


(5) But ſuch ſuperſedeas ſhall not be allowed after imparlance z per Cur', 
9 Ed. 4. 53. 20 H. 6. 32. a. 22 H. 6. 7. Yet it ſhall be after plea 
pleaded. 11 H. 4. 68. per Hankford, Contra 11 H. 6. 8. a. b. But 
there the ſuit was in C. B. See 16 Ed. 4.5, 6. 27 H. 6. 22. & Dyer 
2 34- 3 H. 6. 20. If a clerk in Chancery and his wife, or other per- 

» be joined in a ſuit by writ of treſpaſs or debt in C. B. &c. a ſuperſe- 
deas is not allowable for the clerk. But if a clerk of B. R. and another be 
impleaded in C. B. in treſpaſs, a ſuperſedeas for one ſhall be allowed for 


| the others: For the plaintiff may have his action againſt all of them in 


B. R. 14H. 4.27, 22. 34H.6. 29. b. 35 H. 6. 20. 20 H. 6. 32. . 
10 Ed. 4. 4, 53. Dyer fol. ult. 2. | 


Prohibition. 


ſpiritual court, by means of appellation, or commiſſion. or 
other cauſe, by which the title of the collation may come in 
debate; the king ſhall have a prohibition directed unto the 
H judges Where the ſuit is, commanding them, that they do not 
proceed. And if the king do recover his collation or preſent- 
ment unto any church, and after execution of the judgment is [ 43 ] 
diſturbed by appeals, or citations, or other ſuch means; or if 
that after the clerk be inducted, the king's clerk be vexed by 
appeals, or commiſſions, or citations in the ſpiritual court for 
this cauſe; then the king ſhall have a writ directed uato all 
ſheriffs. mayors, and other officers, to take and arreſt the bo- 
dies of thoſe who made ſuch impediments, to diſturb the exe- 
cution of the Judgment, or of ſuch preſentations or collations 
7 made by the king: and alſo ſhall have a writ of prohibition 
| unto the biſhops and their officers, that they do not any thing 
in derogation of his preſentment or collation, or of the exe- 
cution of the judgment given for the king. And alſo the king 2 
may ſue ſuch prohibition directed unto the party himſeif who 
ſueth ſuch — provocations, citations, inſtruments or 
1 &c. that they do not ſue ſuch, or permit ſuch appel- 
ations, provocations or impediments to be. And the _ 
ſhall have an attachment upon that directed unto the ſheriff, 
&c. if the party follow ſuch, &c. to be ſued contrary to that 
prohibition. ee, | 
A If the king do recover his preſentment unto a church, and 101 
hath a writ unto the biſhop, &c. to remove the other (@) in- 
cumbent, for which the incumbent ſueth an appeal in the 
archbiſhop's court, &c. by reaſon whereof the archbiſho 
ſendeth a prohibition, that he do not admit the king's clerk 
pendent the appeal, &c. then the king ſhall have a writ direct- 
ed unto the archbiſhop and his officers to take off his inhibi- 
tion, and that they do nothing, nor ſuffer any thing to be 
done by others, in derogation of the crown or of the king's 
right; and ſhall have another writ againſt the incumbent, that 
he follow not ſuch appeals, provocations, or other proceſs or 
impediments. And alſo the king may have an attachment di- 
' xected unto the ſheriff againſt ſuch incumbent, if he go on 
there after ſuch prohibition directed unto him. 
And it appeareth by the Regiſter, that another common 
on who recovereth his preſentment, or hath title to pre- 
ſent, ſhall have ſuch writ of prohibition unto the 2 
| | judges ; 
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(a) And Note; If the party be convicted in an attachment on a prohi- 
bition for the king, and he procures an appeal, & c. yet he ſhall not have 
the Judgment which the Stat. 27 Ed. 3. c. 1. gives againſt thoſe who 
make —_ in a Præmunire ; but only that he ſhall be taken. 30 Ed. 
3, 11. » . 
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Prohibition. 


ſuch, &c. and alſo attachment againſt them if they do, & 
And where the king's clerk is in poſſeſſion by ſuch recovery, 


the king's officers, to take ſuch perſons, as well within liber- 
ties as without, and to carry them unto the gaol, there to re- 
main till they havc other command from the king 

And if the king do recover his preſentment, and hath a 
writ unto the biſhop, and his clerk is inſtituted and inducted; 
if the biſhop at the ſuit of others hath provocations, or other 
inſtruments, to cite the king's incumbent to the court of Rome, 


prohibition directed unto the biſhop, that he do not cite, nor 
cauſe to be cited, ſuch incumbent, &c. and the king may have 
an attachment upon it, if, &c. And it ſeems the A ſhall 
have a prohibition without any recovery had before, if his 

reſentee be inftituted, &c. And ſo it ſeems a common per- 


Ion ſhall have and ſue ſuch a (a) prohibition, when the ſuit 


writs in the Regiſter are and ſpeak of a recove 


contrary for if he do not infeoff me, I cannot ſue him in the ſ. piritual court for 
perſonal breach of his oath, becauſe the thing which is to (6) be done 


—_ 1 is a temporal act, and ſhall be tried at the common law, whe- 


. ther he hath done it or not; and therefore if he be ſued in the 


See 42. F. ſpiritual court for that cauſe, he ſhall have a prohibition. 
2 Ed. 4. 10. And if a man be ſued in the ſpiritual court, and the judges 
4 Ed. 4. 37. there will not grant unto the defendant the copy of the libel, 
then he ſhall have a prohibition directed unto them for a ſur- 

102 ceaſe, &c. until they have delivered the copy of the libel, ac. 

37 H. 6. 9. cording to the Statute made Apno 2 H. 5. And alſo the de- 


22 Ed. 4. 2. fendant may have an action againſt them upon the ſaid Statute. 


if they will not deliver the copy of the libel, whether the cauſe 
| in the libel be a ſpiritual cauſe or not. 
37 H. 6. 9. (d) If a man maketh a deviſe, of lands or tenements deviſe- 
Aſhton able, the party to whom the deviſe is made ſhall not Tue in 
* 3. 3* the ſpiritual court to have the lands or tenements ſo deviſed; 
- 0, Fro- d ; Ee 
hibition 19, | x e but 


(e) See 22 Ed. 4. 20. 38 H. 6. 24. 11 H. 4. 88. 12 H 9.22, 
(6) See 2 H. 4. 10. a. b. accordant; and ſo 11 H. 4. 88. Fer by 
Hankford, If it be found by a jury, he ſhall be condemned and awarded to 
perform the oath. Note 2 Aff. 50. In a ſuit in court Chriſtian pro 
Izfione Fidei, they cannot award one to pay the debt, but only a corporal 
penance, which he may commute. BIR 6 b G6 
(e) See 22 Ed. 4. Conſultations. 8 H. 8. pl. 19. 38 H. 6. 14. 
40 Ed 3. 36. 13 Hf. 6. Prohibition 3. ante 31. 5 


judges, or the party, that they ſhall not proceed, 11 


and is after diſturbed by another with force and arms, that he 
cannot take the tithes and profits of the church, he ſhall. then 
have a ſpecial commiſſion directed unto the ſheriff, and other 


or elſewhere out of the kingdom; then the king ſhall have a 


is to try the title of the preſentment or collation; yet the 


TY. . 1 
11 H. 4 83. If a man make an oath to infeoff me before = a day, &c. C 


D 


ws A 


Er 


the matter in the Common Pleas, and ſhall have a prohibition 37 


H But a man ſhall have a prohibition out of the Chancery or 31 H. 8. 


before the return of the writ of quare impedit, becauſe it ap- 


peareth on record that ſuch a quare impedit is depending. 


M. 8 Ed 4. 14. 


See t 


Prohibition. 


but if he do, the other party ſhall have a prohibition. But 
if he deviſeth goods or chattels real, as a term for years, or a 
ward ; there he may ſue in the ſpiritual court for ſuch things. 

If a man ſueth in the Common Pleas for treſpaſs, if hggue 13 H. 6. 
him in the ſpiritual court for the ſame cauſe, he may (a) w Prohibition 


3- 4Ed. 4. 
from thence directed to the judges, &c. And ſo always when = 3 = 
the matter is 5 in the Common Pleas, if he ſue for H. 5. 16. 
the ſame cauſe in the ſpiritual court, he ſhall have a prohibi- 


tion out of the Common Pleas. | 


the King's Bench upon his ſurmiſe, ſurmiſing that he is ſued Br Prohi- 
in the Ravitual court for a temporal cauſe, Sc. although he 2 17. 
be not ſued in the King's Bench, or other-where, for that N. B 8 I 
cauſe. | | 11. 

If a man ſue a quare impedit, and deliver it of record, as 
he may, and afterward the Kan or his clerk, ſue a cita- 2 Ed. 4. 11. 
tion againſt the preſentee of che plaintiff; the plaintiff in the V. 18 H. 8. 
quare impedit ſhall have a prohibition in the Common Pleas 5' 


If a parſon grant to one by deed, that he ſhall be diſcharged A 
of tithes of his lands, and afterwards he ſueth in the ſpiritual g = 45+: 
court for the tithes, Ss. it is ſaid that he ſhall not have a pro- as 5 
hibition, becauſe he may pretend this matter in the ſpiritual 
court, to diſcharge him of the tithes. But if it were upon a 
compoſition made before time of memory, and now the par- 
ſon ſueth for the tithes of thoſe lands, there he ſhall have a 
prohibition againſt the parſon, &. quzre the diverſity, for I 
think he ſhall have a prohibition in both caſes. The caſe is 


If a man promiſe one ten pounds, if he will marry his ,, _ 
daughter; if he marry the daughter, and the other will not Yale een: 
Pay the money, he ſhall not ſue for the ſame in the ſpiritual nm 
(b) court, But if he promiſe one with his daughter in mar- b 103 = 
riage ten pounds, Sr. if he doth marry the daughter, and he 45 Ed. 3. 
do not pay the money, he may ſue in the ſpiritual court for 24. Vide 
the ten pounds, becauſe it concerneth matrimoriy. Which di- 59: 8. 22 
verſity fe in 22 Ed. 3. Lib. Af. | | | | _ = 17 


| (a) See 5 H. 4.1. Si vero agatur in Curia Chriſtianitatis tantummodo 
ex officio, and the party has correction, it ſeems he ſhall not have pro- 
hibition: * See 38 H. 6. 14 Raſt. Entr. pl. 484. 10 H. 6. 21. 

5) See the caſe of Joſline and Shelton, 4, 5. Ph. & Mar. & 33 Ed. 3. 
Juriſdiction 25, Poſt. 58. 8. 14 Ed. 4. 6. 17 Ed, 4. 4. b. 15 Ed. 4. 
32. 2, | 


Prohibition. 
Prohib. 22. (c) If the teſtator charge his executors to pay his debts to 
16 H. 3+ his creditors, if they do not pay them, the creditors may ſue 
Ibid. 24. in the ſpiritual court; and they ſhall not have a prohibition, 
for that this charge of the teſtator is as a deviſe unto his cre- 
winds: Quod vide H. 9 Ed. 3. Prohibition I 5 
wat; 9 If a man giveth goods in marriage with his daughter, ( 
Piobib. 21. and afterwards they are divorced ; the wife may ſue inthe ſpi- 
Vide 139- ritual court for the goods, and no prohibition will lie thereof. 
\. IF a ftranger do difturb the executors to perform the will, 
F. Probibi- , may ſue him in the ſpiritual court, and no prohibition 
tion a8.  lieth againſt them for ſo doing. T. z. H. 3. Prohibition 28. 
det | | | 
4 Ed. 3.27, If a man ſueth a prohibition becauſe another draweth him þ 
29. Prohi- into the ſpiritual court for an advowſon of a church, Sc. upon 
bition 2. the attachment upon the prohibition ſued he may declare, that 
he did deforce him of great and ſmall tithes, &c. 

If one parſon ſueth another parſon in the ſpiritual court for E 
tithes of the profits ariſing in one hundred acres of lands with- 
in the bounds and limits of his pariſh being, for which the 

atron of the other parſon purchaſeth an indicavit unto the 
F iritual judge for to ſurceaſe, &c. then may the parſon who 
ueth in the nl come into the Chancery, and have 
a writ unto the _ for to inquire of the value of the 
church, according to the tax of tithes now current, as upon 
the value of the tithes demanded, and to certify the king in 
the Chancery thereof by letters under his ſeal, with the writ : 
And it ſeemeth he ought ſo to do before he have a conſultation 
granted in that caſe. . : 
Poſt, 45. If a biſhop will cite or compel the Tings chaplains, or the f 
maſters of the Chancery, which are the king's chaplains, to 

| make their perſonal reſidence upon their benefices when th 
are attending in the king's ſervice, they may have a prohibi- 
tion unto the biſhop, G. and upon the ſame an alias, pluries 
and attachment. But if they 2 not attending in the king's 
ſervice, then the ordinary may compel them to make perſonal 
8 upon their benefices; and the form of the writ is 

uch: | | 2 

The king to the worſhipful, Sc. Whereas our clerks, while G 
they continue in our ſervice, ought not to be compelled to 
keep reſidence perſonally upon their benefices, or to be other- 
wiſe diſquieted or moleſted hereupon; We and our progeni- 
tors, formerly kings of England, having always, from time 
out of mind, hitherto uſed theſe liberties and privileges for 
our clerks, command you, that you in no wiſe compel our be- 


(a) Elz. 305. Bro. Debt 135. 22 Ed. 3. Af, 30. 
(5) 26 H. 8. 7. 13 Ed. 3. or H,g. 3. 


Prohibition. 


loved clerk, parſon of the church of B. S. who by our com- 
mand continually attends our ſervice in our Chancery, to per- 
ſonal * upon his benefice, while he ſtays in our = 
ſervice, . | 

And if the king's chaplain be choſen dean of any church, 
which office requireth \ Tiny attendance and reſidence, and 4 
the biſnop will compel him to take the deanery which requir- 
eth that perſonal reſidence, by ſpiritual cenſures and citations, 
Sc. then he ſhall have a prohibition unto the biſhop by theſe 
words: We ſtrictly prohibit you, that you by no means what- 
ever compel him the ſaid A, to keep any reſidence on his be- 
nefice, or to take upon him the duty aforeſaid, or require any 
thing for reſidence of this kind, while he ſo attends our ſer- 


D vice aforeſaid; and if any thing in the fruits, or other goods 
of the church of our ſaid clerk, have been put under ſequeſt- 

ration upon that occaſion, by him the ſaid biſhop or his, you 

p cauſe the ſame to be releaſed without delay, Sc. And ſo if 


the clerk abide in the king's fervice in the company of our be- 
loved and truſty R. of P. in the parts of Gaſcony, | 
And ſo if the biſhop will amerce the king's chaplains, and 
compel them to pay a certain ſum of money for non- reſidence, 
they ſhall have a prohibition. dion | 
H If one ſue another out of the realm for debt, or other vide Stat. 
cauſe, whereof the king's court may have conuſance, he ſhall Articuli - 
have a prohibition againſt him, and an attachment upon the Cleri, cap. 
ſame, if, Sc. And ſo if one clerk ſueth another upon the ti- *: 
tle of any collation of any prebendary out of the realm, Gs. 
he may have this prohibition : And the king may ſend a writ 
to him who is ſo ſued. out of the realm, commanding him 
upon pain of forfeiture of ſo much as he may forfeit, that he 
go not out of the realm for to anſwer thereunto, whereof the 
conuſance doth appertain unto the king's court. And alſo the 
king may ſend unto the prebend, if he be ſued out of the 
m for title of the prebendary, to prohibit him upon pain 
of impriſonment and of forfeiture of what he may forfeit, that 
he do not go out of the realm, nor anſwer there by his proc- 
tor or otherwiſe, &c. Y 
And if any man do purchaſe from the court of Rome any 
citation againſt any clerk or others, directed unto the archbi- 
ſhop of Canterbury, or unto others, to cite ſuch perſons to 
appear before the Pope, &c. and to anſwer for the collation [ 
or preſentation unto any benefice or prebendary; then the 45 ] 
king ſhall ſend his writ of prohibition unto the archbiſhop, 
or other to whom ſuch proceſs is directed, that they do not 
cite, &c. and may have another prohibition to the party him- 
ſelf, and an attachment upon the ſame, c. 


And 


— Cr norm, ne 
= 


Prohibition. 


And when 2 conſultation is once duly granted, then the 4 


court may proceed in the ſpiritual court, notwithſtanding that 


the party purchaſe a new prohibition directed unto them, if 


the libel be not changed: 2uod vide by the Statute of 50 Ed. 


. : 3. C. 4. f 


Indicavit, 
ante 44. 


105 


ſpiritual court for tithes, not making mention what is the va- 


The writ of prohibition, which is called indicavit, moſt B 


commonly lieth between four perſons, whereof two are pa. 


' trons and two are clerks, and properly lieth where one clerk 


ſuech another in the ſpiritual court for tithes, which do 
amount unto the fourth part of the value of the church at the 
leaſt; for if it doth not amount unto the value of the fourth 
part, but unto the fifth part, the indicavit doth not lie. And 
this writ lieth for the patron, and that clerk who is ſued in 
the ſpiritual court; And this writ may be ſued as well againſt 
the judge as the party. Andthe king may ſue this writ where 
his clerk is impleaded for tithes amounting to the value of the 
fourth part ot the church, or of the church itſelf. And this 
writ of indicavit lieth as well for the patron, where his clerk 
is impleaded for the advowſon itſelf, or ſuch vicarage, pre- 
bend or chapel, as well as if he were impleaded of the tithes 
of the en vicarage, prebend or chapel. . 

And it appeareth by the Regiſter, the writ of indicavit 
which the king ſhall have where the clerk is impleaded in the 


lue of the fourth part, is ſuch: _ | | 

The king to the official of the biſhop, &c. and to his com- 
miſſaries, greeting: Whereas A. of B. parſon of the church 
of W. holds all rhe tithes forth coming of the marſh, &c. of 
our advowſon, the abbot of battel claiming them to belong to 
his church, &c. draws him into plea, &. We prohibit you, 
&c. whether the advowſon of the ſame tithes belongs to us or 


the aforeſaid abbot, becauſe 2 &c. And this writ of in- 
t 


31H. 6. 13. 


dicavit ought to be ſued by the patron before judgment given 
in the ſpiritual court, for after judgment given there, the in- 
dicavit is void. | By 


And a man ſhall not have an indicavit before the paſhy in C 


the ſpiritual court hath libelled there againſt the defendant; 
and the party who ſueth the indicavit ought to ſhew the copy of 
the libel in the Chancery, before he have the indicavit. And 
when the party hath libelled in the ſpiritual court, and the 
party is put to anſwer, then it is called and ſaid, that the ſuit 
15 conteſted in the court of Chriſtianity. 


And indicavit heth for tithes and offerings, if ſuit be in the D 


ſpiritual court for them, as well as it lieth of an advow ſon; 
and that for a common perſon, as well as for the king. And 
the writ of indicavit ſhall not mention, that the tithes and of- 


ferings which are in ſuit do amount unto the fourth part of the 
church, 


G 


riff have proceſs out of _— court to levy 


Prohibition. 


church, but the tithes forth coming of one hundred aeres of 
land, or of ſuch a manor; And if theſe tithes be not to the 
fourth part of the value of the advowſon, the other party may 
alledge and ſurmiſe the ſame, and have a conſultation. 


E And alſo indicavit lieth, where one party is parſon impar- 
ſonee, and the clerk of the other patron ſueth him in the ſpi- 


ritual court for tithes, &c. he may ſue the indicavit. And fo 
if an abbot be parſon imparſonee of a church, and another 
abbot is parſon imparſonee of another advowſon, and one 
ſueth the other for tithes appertaining to his advowſon, amount- 
ing unto the fourth part of a church, &c. the other ſhall have 
the indicavit againſt him. | 

And if an abbot be parſon imparſonee of an advowſon, and 


4 Ed. 3. 20, 
29, Prohi- 
ti 


bition 1. 


hath a vicar endowed; then, if the parſon be ſued in the ſpi- 


ritual court for the fourth part of the tithes of his parſonage, 


he ſhall have an indicavit. And ſo if the vicar be ſued for the 


fourth part of the tithes and offerings of his vicarage, the par- 
ſon, or he who is patron of the vicarage, ſhall have che indi- 
cavit, becauſe they are ſeveral advowſons; the parſonage one, 
and the vicarage another; and there may be divers patrons of 
them. Jod vide Paſch. 31 A. 6. in Title Indicavit. See 
Weſt. 1. cap 35 


F If bailiffs, mayors, or others, who claim juriſdiction to 


arreſt a man upon a plaint before them, or to attach his goods, 
&c. do arreſt one for treſpaſs or contract, who was not within 
their juriſdiction, the party arreſted, &c ſhall have a prohi- 
bition directed unto them, &. and the form is fuch : | 
The king to his bailiffs A. of N. Whereas it is provided 
by the common council of our realm, that it may not be law- 
ful for any of the ſame realm, except for us and our miniſters, 
having ſpecial authority for this purpoſe, to attach any per- 
ſons paſſing through his bailiwick or dominion, to — 
any perſon upon contracts, covenants or treſpaſs made out of 
the ſame bailiwick or dominion; We command you, that you 
do not attach B. to anſwer any perſon before you in your bai- 


trary to the form of the proviſion aforeſaid; and if you ſhall 
have made any diſtreſs thereupon, that you cauſe the ſame to 
be delivered, S. And if they will not obey the ſame, he 


106 


liwick upon contracts, covenants or treſpaſs of this kind, con- 


ſhall have an attachment againſt the bailiffs. And this writ | 


_ as well upon attachment of goods, as for arreſting of the 


Je . : 
G If a woman hath lands which ſhe holdeth in dower, or of 
Joint purchaſe with her huſband, or of her own inheritance, 


if the ſheriff have proceſs out of the Exchequer to levy the 
huſband's debts which he oweth unto the king; or if the, ſhe- 
3 due by her 

huſband 
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P rohibition ; 


| hufband to another perſon; if the ſheriff will diſtrain in the 


lands which the wife holdeth, &c. the wife ſhall have a writ 
unto the ſheriff, that he do not diſtrain the wife who holdeth 
ſuch lands, in the ſame lands, for the debt of the huſband , 
and the form of the writ is ſuch : Go 

The king to the ſheriff, &. Whereas according to the 
law and cuftom of our realm, women ought not to be diſtrained 
in the lands and tenements which they hold in dower of the 
gift of their huſbands ; or which are of their own inheritance, 
or which they have purchaſed to themſelves, for paying the 
debts of their huſbands ; and you, as we are informed from 
her heavy complaint, do diſtreſs B, who was wife of A. in 
her lands and tenements which ſhe holds in dower of the gift 
of the ſame A. and alſo which were of the inheritance of her 
the ſaid B. and of the purchaſe of her the ſaid B. We com- 
mand you, that you do not diſtrain or cauſe to be diſtrained 
her the ſaid B. in her lands and tenements which ſhe holds in 
dower, or which are of her own proper inheritance, or of the 
purchaſe of her 'the ſaid B. for the paying the debts of the 
aforeſaid A. ſome time her huſband, contrary to the law and 
cuſtom aforeſaid, &c. and the diſtreſs, if any, &c. 

And there is ſuch a writ unto the ſheriff, where proceſs 
cometh unto the ſheriff out of the exchequer, to levy the debts 


of the huſband, per ſumm' ſcaccarii, &. And in that caſe ſhe 


107 
Vid. ant. 31. 


may ſue a writ unto the barons of the Exchequer, that they 
ſurceaſe to make out ſuch proceſs to the ſheriff to diſtrain the 
wife in ſuch lands, &c. Another form of writ unto the barons 
of the Exchequer, to ſurceaſe for to diſtrain the wife, &c. and 
with a proviſo in the ſame writ, that they levy the debts of 
the huſband's executors, or of his heir, or of the lands and te- 
nements which were the huſband's, &c. 

And if a man ſue another in the county court for debts (a0 A 
or chattels, which do amount to the ſum of ſorty ſhillings; 
then the - party ſhall have a prohibition againſt him who is 
ſheriff, that he ſhall not hold plea thereof, and that he tell 
_ Py that he ſue in the Common Pleas; and the writ is 

uch : 


The king to the ſheriff, &c. Whereas pleas of chattels 


and debts which amount to the ſum of forty ſhillings, or ex- 


ceed it, according to the law and cuſtom of our realm, ought 


not to be pleaded without our writ; and as we hear A. hath 


impleaded 


(a) And ſo if he ſplit an entire contract into ſeveral ſums under forty 
ſhillings. See 19 H. 6. 54. it ſeems the judgments for ſuch ſums are 
coram non judice, and void ; at leaſt, yoidable by falſe judgment, Kelw. 
106, a, See 19 H. 6. f. a. | | | 


Prohibition. | | 
impleaded B. touching a debt of one 3 ſhillings in your 


county without our writ ; We command you, if it be ſo, that 
| then you abſolutely ſuperſede that plea from being further 
| holden 1n the county aforeſaid without our writ, and on our 
© behalf that you tell the aforeſaid A. that he may upon requeſt 
obtain our writ of the debt aforeſaid againſt the aforeſaid B. 
if it ſhall ſeem to him. expedient. Witneſs, &c. And if ſuch 
writ be ſued in another court, then the writ {hall be directed 
unto the bailiff of the court, in ſuch form: | 

The king to his bailiffs I. of N. or to his bailiffs of N. 
greeting: Whereas pleas, &c, (as above, until) without. our 
writ ; and as we hear A. impleads B. for this, that the ſame 
B. may render to the aforeſaid A. chattels to the value of ten 
pounds, before us in the court -of your ſaid Lord of N. or in 
our court of N. without our writ ; We command you, ' if it be 
ſo, that then you wholly ſuperſede that plea, &c. (as above). 
And if they do not ſurceaſe upon this writ, then he ſhall 
have an alias and pluries, and an attachment againſt them, 
and alſo an attachment againſt the party himſelf. 

And if a man do owe unto another man five marks, and he 
ſue ſeveral plaints for the ſame in the county court, or in any 
other court againſt the debtor, he ſhall have a prohibition 
thereof, and rehearſe the matter, and that he would defraud 
the king's court of its juriſdiction, and alſo the party of his 
anſwer, &c. commanding them that they do not proceed, Gs. 
and that he command the party to ſue at the common law 
in the king's court; and if they will not ſurceaſe, he 
ſhall have an alias and pluries, and attachment upon the 
ſame, Sc. | 

And ſo it is if a man will ſue in the county court a writ of 
covenant or treſpaſs, unto his damage of forty ſhillings or 
more, the party ſhall have a prohibition for to ſurceaſe, and 
thereupon an alias, pluries and attachment, &. 

And fo if the executor ſueth in the county, or in a court 
baron, for a debt of five marks by divers plaints; whereas the 
debt is upon a contract, or upon an obligation; now the de- 
fendant may ſhew the ſame, and plead unto the juriſdiction 
of the court, or he may have a writ of prohibition directed 
unto them, that they do ſurceaſe, Sc. and if he have judgment 
in any of the plaints ſued for parcel of the debt, yet in the 
prohibition he may prohibit him in the plaints which are de- gee 15 H. 3. 

ending, and that execution of the judgment ceaſe for the re- Prohibition 
— | 81 13. contr. 

And alſo if a man ſue in the county a plaint of twenty 108 
pounds, and hath judgment to recover in that court; yet the 
defendant may ſue a e commanding the ſheriff * 
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Prohibition. 


the ſuitors that they do not execute the judgment, although lie 
have before admitted the juriſdiction... | TS 

And ſo after judgment given, and execution awarded in the 
county, or in other court baron, which hath not power to 
hold plea of debt of the ſum of forty ſhillings, Sc. or of da- 
mages in treſpaſs amounting to ſuch ſum, or more, the patty 
defendant ſhall have a writ of prohibition unto the bailiffs, or 
unto the ſheriff or officer of the court, that they do not exe- 
cution ; and if they have diſtrained the party to make ſatif- 
faction, that then they releaſe the diſtreſs, and that they re- 
voke what they have done therein. 

There is a rule in the Regiſter thus: If you of chattels ory 
debts which amount to the — of forty ſhillings, or exceed it, 
are pleaded in the county or in other court without our writ, 
which is wanting, let not therefore a writ of falſe judgment, 

| nor recordare, nor a writ of executio judicii, be made, ex- 

[ 47 I ceptin courts of cities, and other courts which have juriſ- 
h ditions of this kind, according to cuſtom. 

1 Ed. 4.15. And if a man ſueth another in the county, or other court, 4 
1 upon a plaint of treſpaſs vi & armis; the defendant may fue 

out vi 8 A prohibition unto the ſheriff, or unto the bailiff, in ſuch 

armis. Lit- form: | 

tleton. The king to the bailiffs of B. &c. Whereas pleas of treſ- 

poaſſes done with foree and arms againſt the peace in our realm 
of England, ought not to be pleaded without our writ, ac- 
cording to the law and cuſtom of the ſame realm ; and as we 
hear W. hath impleaded R. of T. before you in the court of 
your aforeſaid lord, of divers treſpaſſes done to the ſame W. 
by the aforeſaid R. with force and arms againſt our peace (as 
it is ſaid) to the great damage of him the ſaid W. and con- 
trary to the law and cuſtom atoreſaid: We command you, 
if it be ſo, that then you do wholly ſuperſede the pleas afore- 
ſaid from being further holden before you, telling the afore- 
ſaid W. on our behalf, that he may upon requeſt obtain for 
himſelf our writ of treſpaſs aforefaid againſt the aforeſaid R. 
if it ſhall ſeem expedient to him. Witneſs, &c. 

And if one man ſueth another in a court baron, or other 3 
court which is not a court of record, for charters concerning 
inheritance or freehold, he ſhall have a prohibition, and the 
form is ſuch; | : 

The king to the bailiffs of R. of P. greeti 55 Whereas 
pleas of detinue of charters or writings touching freehold 


ought not to be pleaded in any courts which are not of re- 
cord, without our writ, according to the law and cuſtom of 
our realm; and E. hath impleaded W. before. you in the 
court aforeſaid of our lord of P. without our writ, for this, 
that the ſame W. render to the aforeſaid E. three charters, as 

; we 


Quare non admiſit. 


we hear: We command you, if it be ſo, that then you do 
wholly ſuperſede that plea from being further holden before 
you in the court aforeſaid without our writ, and that you tell 
the aforeſaid E. on our behalf, that he may upon requeſt 
obtain for himſelf our writ of detinue of charters aforeſaid 

- againſt the aforeſaid W. if it ſhall ſeem expedient to him. 
Witneſs, &c. in the eighth year. 'This writ was ordained by 
the council at York. | 


Quare non admiſit. ; 109 


C | be a man do recover an advowſon, and hath a writ unto the ge 12 Ed. 
biſhop to admit his clerk, and he will not admit him ; 3. Quare 
then the party may ſue an alias and pluries, or attachment, non admiſit 
&c. or may ſue a writ out of the Chancery, or out of the 6 
Common Pleas, at his election, de quare non admifit, as well 
in the term-time as in the vacation; but the beft is in the 
term-time to ſue in the Common Pleas : And in this writ . 
it behoveth him. to certify. the recovery. And the form of 
the writ of quare non admiſit for the king is ſuch : 
The king to the ſheriff, &c. ſummon, &c. A. biſhop of 

Winchefter, &c. that he be before us ſuch a day, &c. where- 
ſoever, &c. Wherefore, when we lately in our court before 

us had recovered, &c. And he ſhall ſay in the writ, if the 
25 ſhall make you ſecure, becauſe the king ſhall not find 
pledges, Gs. . 

D Avg if the king do recover his preſentment in the Common 
Pleas, yet he may ſue a quare non admiſit in the King's Bench 
before himſelf. | 
And fo if a common perſon do recover in a quare impedit 
in the Common Pleas, and the record is removed by a writ of 


B error into the King's Bench, and there affirmed; then he 
: ſhall have a writ unto the biſhop there, and ought to ſue 
quare non admiſit againſt the bilkop there upon the record, 


| Otherwiſe not. After the record removed by a writ of (a) 
Ee error, 


(a) One defendapt ſhall not have oyer of the record; vide hic 48 F. 
16 Ed. 3. Quare non admiſit 3. But by Hill, if the record be in another 
place, the juſtices ſhall n till they have inſpected the record. See 
accordant 17 Ed, 3. 58. by Shard, in a quare non admiſit in the rolls. 2 

: | EW | 5 


& 


6 au > m1 


Quare non admiſit. 


error, the plaintiff who recovered ſhall not have quare 
non 8 81 until the judgment be affirmed in the King's 
Bench. 

And the quare non admiſit ought to be ſued in the county F 
where the biſhop refuſeth the plaintiff's clerk. 

And in the quare non admiſit he ſhall recover only da- G 
mages, and ſhall not have his clerk admitted by this 
writ. / | 
And if the biſhop hath admitted and inſtituted him, andH 

the archdeacon will not induc him; he hath no remedy but 
only in the ſpiritual court, as it is ſaid; for it is a good plea 
for the biſhop to ſay, that he admitted the clerk, and ſent 
his letters unto the archdeacon who will not indu him, 
And I conceive that if the archdeacon refuſe to induct the 
clerk, that the clerk ſhall have an action on the caſe againſt 
the archdeacon, becauſe the induction is a pores act. 
As if the ſheriff upon habere facias ſeiſinam will not admit 
him into poſſeſſion, he ſhall have an alias and pluries, (a 
and attachment againſt him. But ſome have ſaid, that hge 
ſhall have a citation againſt the archdeacon in the ſpiritual 
110 court, and puniſh him there; for perhaps he may alledge a 
ſpecial cauſe, for which by the ſpiritual law he ought not to 
be inducted, which cauſe cannot be determined in the tem- 
poral court. Ideo quære. 
V. 21 H. 7. And if the vicar-general do refuſe to admit the clerk, the! 
— ee quare non admiſit ſhall be brought againſt the biſhop for that 
in a quare refuſal; and if the biſhop do refuſe the clerk, and after- 
impedit, ang Wards dieth, quare non admiſit is maintainable againſt the 
| had a writ guardian of the ſpiritualities for this refuſal made by the bi- 
2 the bi- ſhop. Tamen quære. | 
, who (b) The biſhop is not bounden to admit the clerk, if the K 


: e oy church be full of the preſentment of another party who 1s not 


clerk who Party to the recovery. : 

was in had If the biſhop do refuſe the king's preſentee, and doth after- L 
reſigned, wards admit him, yet the king 1 all have quare non admiſit 
and that the againſt him for that refuſal : and ſo ſhall a common perſon in 


church was 17 : 
full of the like manner have, as I conceive. . 


preſent- . 5 In 
ment of J. | 


H. and upon that return the plaintiff had a ſcire facias againſt the biſhop : And after the 
return the opinion of the court was, that he ſhould have quare non admiſit. 


the reverſal of the firſt judgment is a reverſal of the ſecond, See 26 Ed. 

3. 35- contra, & quzre hie, if it be a new Original, Note alſo 26 Ed. 3. 

75, accordant. | : . 

(a) See 13 Ed. 3. quare non admiſit 4. and g Ed. 3, ibid. 13. a quare non 
admiſit, againſt an officfal. Alicquin rex ſe capiet ad illum. 

(5 And note; the biſhop ſhall be excuſed, it he return the (whole) mat- 

; ter 


t- 
er 


Quare non admiſit. 


M In a quare non admiſit the biſhop may ſay, that he did pre- 


ſent for lapſe. 


N And 2 non admiſit was maintainable againſt the bi- 


ſhop's official. Mich. 9 Ed. 3. 


A If a man do recover in a quare impedit his preſentment unto 


a chapel which is donative, then I think that he ſhall have a 
writ unto the ſheriff to put the clerk who recovered into poſ- 


ſeſſion (a). 


B And in a quare non admiſit the biſhop may ſay, that the 


church is litigious betwixt two, Gs. 


C If a man hath a donative chantry, which is of the nature 


that one name unto another his clerk, and that the other ſhall 
inſtitute and induct him; there if he who hath the nomination 
be diſturbed, he ſhall have a quare impedit, and if he do re- 
cover, he ſhall have a writ unto him i 56 ought to inſtal and 
induct him, to put him in poſſeſſion. But if he be diſturbed 
by him who ought to inftal him, then he ought to have a quare 
impedit againſt him: And after that he hath recovered, he 
ſhall have a writ to him who diſturbed him, to put his clerk 


into poſſeſſion ; or he ſhall have a writ unto the ſheriff, to 


put the clerk of him who recovered into poſſeſſion, at his 
election. ö | DE 


Duare incumbravit. 


D CY VARE incumbravit (5) ought to be ſued in the county 


where the church is, becauſe the wrong is done here. 


And 


ter on the writ, ad admittendum clericum, whereupon the party may have 
a quare non admiſit againſt the biſhop, to try the truth of the retuen, and 
alſo a ſcire facias againſt the incumbent to try his title. 9 Eliz. Dyer 260. 
a. Baſſet's caſe. | | . | 

Alſo, if the biſhop be inhibited by the archbiſhop to admit the clerk, he 
ſhall be excuſed, and a writ ſball iſſue to the preſident of the arches, Parl. 


"22 Ed. 3. n. 63. 


(a) See 14 H. 4+ 11, accordant, by Hankf. of a free chapel, which one 
has by the king's grant. | 

(6) Per Thorp. If the biſhop incumber where no debate or diſpute is, 
yet this writ lies, 17 Ed. 3. 74 b. 21 Ed. 3, Quare incumbravit 3. and 
lo by Wilby, if the biſhop incumber within the fix months, though no plea 
be pending, 18 Ed. 3. 17. b. which was admitted by Hil and Pole, and that 

ere ſhall be a ſpeeial! count, and not of a recvery. 


U 


Quare incumbravit. 


17 Kd. 3.74. And quare incumbravit doth not lie but where the plaintiff E 
recovereth by judgment of court. And the ng may ſue a 
quare incumbravit in the King's Bench, although the record 
of recovery be in the Common Pleas ; but a common perſon 
cannot do fo. LON 
17 Kd. 374, () And quare incumbravit may be ſued in the Common F 
for all, Pleas, although the record be moved in the King's Bench by 
a writ of error, or in the treaſury ; bui if the record be in the 
King's Bench, it feemeth then that the party ſhall ſue the quare 
incumbravit there, &c. | | | ] 
And quare incumbravit is an original writ, and ſhall iffueG 
out of the Chancery, and not out of the Common Pleas. 
And quare incumbravit doth not lie until the party hath H 
ſued the writ of ne admittas (5) unto the bifhop; for if the 
biſhop do incumber the church beſore the writ of ne admittas 
ſued, then the party ſhall have a quare impedit, and not 
_ incumbravit; for the bifhop cannot have notice until 
the ne admittas be delivered unto him. And if the (c) biſhop, 
Ante 35. G. after the ne admittas delivered unto him, do admit his clerk 
for whom it is found by the jure patronatus, yet the other 
party ſhall have quare incumbravit againſt him, (4) And in 
quare incumbravit he ſhall have 233 to recover Da- 
mages, and alſo his preſentment. But ſo ſhall he not have in 
quare non admiſit, but only damages, 


(a) And 


(a) In a quare incumbravit, per Thotp & Green adjudged, 1. That 
one ſhall have oyer of the record. 2. That one Thall have this writ before 
Judgment. 3. That the writ ſhall be returnable in the ſame court where 
the original judgment was given. 4. Where the writ ſuppoſes the plea 
pending touching the church, it is good. 5g. That the writ ſhall not make 
mention of the place where the recovery was had. 6. It need not men - 
tion Whether he incumbered within or after the fix months, but that mall 
come by way of anſwer. 7. If one recover within the ſix months, and the 
biſhop.incumbers, he ſhall ras 2 quare incumbravit within t he fix months. 
8. It is no plea that the record is removed by error. 17 Ed. 3. $0, 
54, 74, or that he has received the plaintiff's clerk at his nomination. 21 


Ed. $--2. 4. 

40) Nate The iſſue in that caſe ſhall not be on the day that the prohi- 
bition was delivered, but whether he received the clerk before the prohibition 
delivered or not. 19 Ed. 8: Quare incumbravit 2. 

(c) See accordant '9 d. 3. Quare incumbravit 2. 18 Ed. 3. 1). 
And the reaſon is becauſe the patron need not ſhe w the right of patronage to 
de in him, for the ne admittas with the recovery gives him the action, tho? 
he be not the true patron. See 8 R. 2. Quare impedit 199. à guare im- 
pedit Les in ſuch caſe, although he has not preſented to tbe fire avoidance. 

17 Ed. 8. Alſo the plaintiff need not count that the biſhop refuſed his 
clerk, for the incumbravit is a refuſal. 18 Ed. 3. 17 b. | 

(4) See 21 Ed. 3. 3 accordant 3 but his temporalities ſhall not be 
(ſeized) at common law. | | 


* 


Quare incumbravit. 


K (2) And in 21 Ed. 1. it was adjudged, that a man ſhall 112 
have a quare incumbravit without making mention of any re- 
covery in the writ, or in the count, But by the rule of the 
Regiſter he ought to mention the recovery; and that feems io 
be the better opinion. | 34 H. 6. 39 
L (a) And after the ne admittas delivered, if the fix months 
als, the biſhop may preſent his clerk for lapſe, and ihall not 
be charged by the quare incumbravit for that preſentation; 
but it ſeemeth he cannot admit the clerk of the other man 
after the fix months paſt, for that ſhall be againſt the writ of 
ne admittas delivered unto him. And alſo if the biſhop do 
reſeut the clerk of the other party after the fix months, who 
bad preſented unto him before, that preſentment maketh title 
to the party, although it be after the fix months; by which 
it ſeemeth that the quare incumbravit heth then for the 
arty. „ | | 
M And if the plaintiff be nonſuit in quare incumbravit, he M. vide ac- 
may ſue a new quare incumbravit, and may vary from his cordant 
count upon the firft writ. And it is a good iſſue, that he did 19 Ed. 2. 
N not incumber, &c. after the prohibition delivered unto him. e 5 
| O And if a man hath a quare impedit depending, and he ſue, * 
a ne admittas to the biſhop, and afterwards the biſhop do in- 
cumber the church within the ſix months with his aj lain, 
or with the deſendant's chaplain, then the plaintiff ſhall have 
quare incumbravit; and the form of the writ ſhall be ſuch : 
The king to the ſheriff of Lincolnſhire, greeting: If A. 
ſhall make you ſecure, &c. then ſummon H. biſhop of Lin- 
coln, that he be before our juſtices, &c. to ſhew wherefore, 


V 


(a) A quare incumbravit was brought by the tenant of one Audley 
againſt the biſhop of Exeter, and counted that the church avoided the 13th 
of April, by the death of I. S. and that debate aroſe between him and Wil- 
liam Champernoon, and that the plaintiff recovered in 4 quare impedit, 
and that pending that ſuit, he delivered to the a a, prohibition at ſuch 
2 place, and that the biſhop incumbered within the ſix months; the biſho 
p:cads and ſhews, that the quare impedit bore date the gth of April, and ſo 
was brought in wrong to the incumbent; ſed non allocatur. For ſuppoſe 
it was brought, living the patron, if the parſon dies pending the ples, and 
the biſhop incumber it, and afterwarde the plaintiff recovers, a quare impe- 
dit lies. Whereupon the biſhop taking no notice of the prohibition ſerved 
on him, pleads, that the church had been void twelve months, and that ſix 
months paſſed before recovery, whereby the biſhop preſented as ordinary, 
abſque hoc, that he incumbered within the fix months, and reſolved that what 

is ſaid of the time of the avoidance ſhall not go te the incumbrance; where- 
Ds fore Pole, & c. took iſſue, whether he incumbered within ſix months after 
the avoidance, &c. 18 Ed. 2. 17, | 


* 


juris utrum. 


when the ſame A. in our court (2) before the juſtices aforefaid 
by the conſideration of our court aforeſaid, had recovered his 
preſentation to the church of I. rar B. yet the ſame biſhop, 
pending the plea in the aforeſaid court before the before- 
mentioned julices, hath incumbered the ſame church, to the 
no little damage and grievance of him the ſaid A. and con- 
trary to the law and cuſtom of our realm: And have you 
there, &c. Witneſs, &c. | „„ | 
And if he do not appear at the return of the writ of in-P 
cumbravit, nor at the alias, then the diſtringas ſhall be ur the 
end, in manifeſt contempt of us and our commands, and to 
the maniſeſt weakening the conſideration of our court: And 
have there, &c. 5 
113 And if a man hath a writ of right of advowſon depending q 
betwixt him and another, and the church void pendent the 
writ, the plaintiff ſhall not have ne admittas to the biſhop, _ 
nor the writ of quare incumbravit, although the biſhop in- 
cumber the church; for the demandant ſhall not recover the 
prominent upon this writ, but the advowſons and if he 
hath title to preſent, he may preſent, and have a quare im- 
pedit, if he be diſturbed. | 


1 Juris utrum. 


79 H. 40. : aa utrum is a writ of the higheſt nature that a parſon R 
Forteſcue, can have; and he ſhall have this writ where the lands or 
E annuity tenements are aliened by his predeceſſor, or if a recovery be 
e had againſt the predeceſſor by default, or by reddition, or for 
eB. , want of pleading of the predeceſſor, where he hath not prayed 


mn, pi in aid of the patron and ordinary. But if he do pray in aid 

ſhall not of the patron and ordinary, and they join in aid, and render 

have juris the "a or confeſs the action, then the ſucceflor of ſuch a 

der d. parſon ſhall not have this writ againſt that recoveree : and 
do if a by action tried againſt a parſon's lands 

very, for alſo if a man recover by action tried againſt a. parſon's lanc 

that no- or tenements, by verdict, and the parſon doth not pray in aid 

thing is ta- of the patron and ordinary, yet his ſucceſſor ſhall have a 

ken out of juris utrum, and ſhall not be put to a writ of attaint. Poſt. I 


the poſſeſ- 

. | 5 
ſucceſſor; | 7 | n 
but a charge ; : 

only upon (a) And note; this writ has been adjudged good, without ſaying before 
the ſucceſ= what juſtices he recovered. 18 Ed. 3, 17, in the caſe ſupra of H. de 
for which Audley. | 

ſhall bind | 

kim, 


| Juris utrum. 


And if a man intrude into lands and tenements after the 
death of a parſon, the ſucceſſor ſhall have this writ of juris 
_ utrum: And ſo if a parſon be diffeiſed of lands and tene- 
ments, parcel of his rectory, and dieth, his ſucceffor ſhall 
have a juris utrum (a). > - 
B And alſo a Nee may have an aſſiſe of lands or tene- 
ments of his rectory, or a writ in the quibus, in the nature of 
an aſſiſe, or a writ of entry in the per or cui, or in the poſt, 
upon a diſſeiſin made to himſelf, but not upon a diſſeiſin made 
to his predeceſſor, but ſhall be put to ſue a juris utrum, &c. 
20 Ed. 3. juris utrum 5. 
Alſo a parſon may have a ceſſavit, if his tenant who hold- Vide 537. e. 
eth of him ceſſeth, &c. or a writ of eſcheatry, if his tenant die 
C without heir. And by the ſtatute of Welt. 2. he may have 
quod permittat of common paſture. 3-140 | | e 
And if a parſon with the aſſent of the patron and ordinary Vide go. H. 
leaſeth his glebe lands for life, and the tenant alieneth in fee, 
or loſeth by default; it ſeemeth the parſon who leaſed. the 
land ſhall have a conſimili caſu during the life of the tenant 
for life; and after the death of the tenant for life, a writ of 
entry ad communem Jegem. _ EF t | 
And if an abbot or prior be parſon imparſonee of a church, 
and alieneth the land of the rectory, his ſucceſſor ſhall have 
a juris utrum to recover the land, and not other writ, becauſe 
he ſhall have that as parſon, Tk 
And if a man leaſeth lands unto one for life, and afterwards 114 
aneth the reverſion by licence unto a parſon and his ſucceſ= 
lors, and the tenant attorneth, and after the tenant for life 
loſeth the land by default, or alieneth in fee; the parſon ſhall 
have a writ de conſimili caſu during the life of the tenant for 
life, and after his death he ſhall have a writ of entry ad com- 
munem legem, &c. | | 
And if a parſon loſe by action tried, or loſeth by default, 
his ſucceſſors ſhall have a writ of error or attaint. 2 
And if a reverſion be granted unto a parſon and his ſucceſ- 
ſors by licence, he ſhall have a quid juris clamat; or if the 
ſervices of a tenant be by licence granted unto a parſon and 
his ſucceſſors, he ſhall have a per quz ſervitia: And ſo of a 
. Writ of quem redditum reddit, &c. | 
1 And ſo if a parſon be tenant in common of a wood, or 
other land, in the right of his church with another, and the 
Other tenant do. waſte in the wood, or land, &c. the parſon 
ſhall have a prohibition ; and if he do wafte, he ſhall have e 
„ | | writ par. 49. 


* 


(=) See 26 H. f. 3. 33 Ed. 3. Ayd del roy 163. 


writ of partition, and the place waſted ſhall be aſſigned to the 


other party by the ſtatute of Weſt. 2. cap. 22. But if a par- 
Yon be patron of a vicarage, and the vicarage void, and a 


. ſtranger doth preſent, the parſon ſhall have a quare impedit 


or darrein preſentment : But if the ſix months paſs, he ſhall 
have a writ of right of advowſon, becauſe that that writ is 
given only for him who hath the intire fee and right in him, 
and the parſon hath not the ſame; for the right is in the 


- patron and ordinary. 


20 Ed. 3 

Juris utrum, 
&c. Old N. 
12 g. contra. 


115 


Nor ſhall a parſon have a writ of right ſur diſclaimer, nor L 
a writ of cuſtoms and ſervices, nor an n vexes, nor ſuch 
writs as are grounded upon the mere right. But it ſeemeth 
he may have contra ſormam collationis, or feoffamenti, and a 
writ of meſne, and ad terminum qui præteriit, &c. and 
ſuch poſſeſſory writs which are grounded upon the mere 
right. | | | 
And a parſon or a vicar ſhall have a writ of juris utrum M 

ainſt thoſe who are ſeveral tenants; and then the ſorm of 
the writ ſhall be ſuch : : 

(a) The king to the ſheriff of S. greeting: If L. biſhop N 
of London, parſon of the church of E. ſhall make you ſe- 
cure, &c. then ſummon twelve free, &c. of the neighbourhood 
of E. that they be before our juſtices at Weftminſter ſuch a a 


day, ready by oath to recognize, whether twenty acres of land 


with the appurtenances in E. be frankalmoign belonging to 
the church of him the ſaid L. or the lay fee oft A. B. 8. and 


D. and in the mean time let them view that land, and ſum- f 


mon, &c. the aforeſaid A. who holds two acres thereof, B. 
who holds eight acres thereof, C. who holds five acres and 
one rood thereof, and D. who holds four acres and three roads 
thereof, that they be then, &c. 

And two prebendaries may be one pazſon in one church, O * 
e e they ſhall join in a juris utrum; and their wit ſhall | 

uch : 
If W. prebendary of the prebend of N. and R. prebendary 


of the prebend of I. in the church of the bleſſed Peter of 


York, parſon of the church (5) of A. annexed to the prebends D 
5 | | | aforeſaid, 


{a) This writ ſeems intended of an appropriation, and not of a com» 
mendam, and ſeems maintainable in, &c, 29 Ed. 3. 11 


And in this writ it is no plea for the tenant to ſay, that be is parſon of the 


church of D. and that this is the freehold of his ſaid ehur ch, (judgment de 


breve) for the plaintiff (court) cannot take notice thereof, (or join iſſue 
thereupon.) 3 Ed. 2. Brief 985, 1 

(b) See the like clauſe, Rot. 26 Ed. 1. M. 10. dorſo, eccleſia de Ayrmir 
er ad prebendariam de Grendale & Worſhill, Piœceſ. Exon. See Co. 
| ik. 18. 4A. ö 5 


0 


FFT 


aforeſaid, ſhall make you ſecure, &c. then ſummon twelve, 
&c. (as laſt above). | 2 ike 355 
p And where a man is parſon of the moiety of the church, 
and another clerk is parſon of the other moiety of the ſame 
church, then one may have a juris utrum, and the writ ſhall 
be ſuch : | 
Q If W. parſon of the moiety of the church of N. ſhall make 
you ſecure, &c. then ſummon twelve, &c. by oath to recognize 
whether, &c. be frankalmoign belonging to the moiety of him 
the faid W. of the church aforeſaid, or frankalmoign belong- 
ing to the other moiety of R. parſon of the other moiety of 
the church aforeſaid, &. And dean and chapter may have 
juris ce ſpecial caſe where they ate wardens of a chan; 
try, thus: | 
R The king to the ſheriffs of London, greeting: If the dean 
and chapter of the church of Saint Paul, London, guardians 
of the chantry at the altar of the bleſſed Mary in | 0 church 
of Saint Paul, London, ordained for the ſoul of Richard D. 
ſhall make you ſecure, &c. then ſummon, &c. of the neigh- 
bourhood of the city of London, that they be before our juſ- Lv 1 
tices at Weſtminſter ſuch a day, &c. whether twenty ſhillings 
rent, with the appurtenances in the ſuburbs of London, be 
frankalmoign belonging to the chantry of them the ſaid 
rdians at the altar aforeſaid, or the lay fee of, &c. and in 
the mean time let them view the tenements whereof the rent 
iſſueth, &c. Witneſs, &c. 
A Where a parſon alieneth the right of his church with war- 
ranty, and afterwards the alienee is impleaded, and voucheth 40 Ed. 3. 
| the parſon, who entereth into the warranty, and loſeth by 27. 2 Hl. 4. 
action tried, his ſucceſſors ſhall have a juris utrum of the 1 . 
ſeiſin of his predeceſſor, which he had before the alienation. ; 1 
B And a viear thall have a juris utrum againſt the parſon for the Juris utrum 
C * of his vicarage, Which is parcel of the ſame church. 19. 7 Elis. 
a) If a parſon receive rent or ſealty of the tenant of the land, Dyer 239, 
which is aliened by his predeceſſor, he ſhall not, during his 2 * * 
life, have a juris utrum; but his ſucceſſors ſhall have juris ep. 14. 
utrum. = | 2 Ed. 6. B. 
If a writ of right be brought againſt a parſon, who Accept. 20. 
Joineth the miſe without praying in aid of the patron and 
ordinary, and afterwards loſeth by default, his ſucceſſor ſhall 
have juris utrum. Otherwiſe it is if he loſeth the land by - 
verdict, as it ſeemeth. 1 


() See 8 H. 8. 10. 2 H. 4. 5. 32 H. 8. Acceptance 14. Contra 
ef a leſſee for years, 11 H. 4. 25. See alſo 8 Ed. 3. 29. ante 49. 1. 


116 


1 Ed. 1. 


Quod per- only, of his own ſeiſin or of the ſei 
mittat 9. 32 
Ed. 1. Com- 


ment 24. 


Juris utrum. 


If a parſon have a chapel annexed to his parſonage, to E 
which chapel glebe is appurtenant, the parſon ſhall have 
juris utrum of the ſame. | | 

A recovery in a ceſſavit againſt a parſon by default ſhall F 
not bar his ſucceſſor, but he muſt have a juris utrum againſt 
him who recovered. | 

If a chaplain of a chantry loſe the lands of his chantry by G 
an aſſiſe of novel diſſeiſin, yet he himſelf ſhall. have a juris 
utrum, becauſe that is a writ of right; and the writ is to in- 

quire, whether it be free alms of the chantry or lay fee, &c. 

r | | 55 

The parſon or vicar ſhall have a guns permittat in the debet H 

in of his predeceſſor; and 
may have that quod permittat in the nature of an afliſe of 
mortdaunceſter, upon the dying ſeiſed of his predeceſſor. 

In a juris utrum the plaintiff ought to be named parſon orl 
vicar, or ſuch name in right of which name he bringeth his 
action: For if abbot or biſhop, or a dean, bring a juris 
utrum, by reaſon of any land which 1s parcel of the rectory 
annexed to the biſhoprick, or appropriated unto the abbey or 
deanry, they ought to be named parſons of the church in the 

wot 

In a juris utrum, if the tenant at the firſt day do make de-K 
fault, reſummons ſhall be awarded; and if he make (a) de- 

fault again at the ſummons returned, then the jury ſhall be L 
taken. (6) And the tenant ſhall plead in a juris utrum, as 
the tenant ſhall plead in aſſiſe of novel diſſeiſin, ſcil. two or 
three dilatories to the writ; and if it be not ſound, then to 
pray the jury to inquire of the points of the writ (c). 

And where the juris utrum is brought againſt ſeveral tenants M 
by ſeveral ſummons in the writ, it may be taken againſt one 
only for chat parcel, and afterwards againſt the others. But 
it is otherwiſe in an aſſiſe of novel diſſeiſin, if it be not in 
ſpecial caſes. 


Writ 


(a) And therefore he ſhall not be eſſoined at the reſummons. 11 Ed. 3. 
Eſſoin 4. OE 5 83 
(b) See 11 Ed. 3. Juris utrum 2. 40 Ed. 3. 29. pls 
(e) See 17 Ed. 3. 48. accordant, per Thirn. But note there, in a juris 
utrum againſt A. and B. by ſeveral ſummons, nothing was done againſt A. 
but the jury was taken againſt B. only, and found for the demandant ; but 
Stone would not give judgment, 


Conſultation. 


Writ of Conſultation. 


NF the biſhop cite any of the pariſhioners of the church to See prola- 
be contributory unto the-. reparations of the pariſh church, bition. 
(a) or of any chapel annexed thereunto, if ; = party who ge eircum- 
ſueth the prohibition directed unto the biſhop, ſuppoſe that ſpecte aga- 
he is impleaded of a lay fee in the ſpiritual court, the biſhop tis, 13 Ed. 
ſhall have a conſultation upon the matter ſhewed in the Chan- 1. Raſtal, 


cery, on the Nan of the biſhop. 1 7 EE 8 
And ſo if a man obtain any judgment or ſentence in the 3 ng 


ſpiritual court for a legacy of money, or other chattels, if the 9: 
executors will ſue a prohibition for to delay the execution of 
the judgment, the party ſhall have a conſultation, 

And if any chal of the king's free chapels keepeth any 
concubine, then the biſhop may cite him before him for to 
puniſh him : And if the chaplain purchaſe a prohibition, 
becauſe the king's free chapels ought not to be viſited by the 117 
biſhop ; yet upon the matter ſhewed the biſhop ſhall have a 
conſultation to proceed to correct him by pain corporal, and 
not PRawniaty: ir eng N 

If a prior and convent ſue in the ſpiritual court, for tithes 
and mortuary, J. Parſon of the church of C. and an abbot 
_ cometh into the Chancery, and ſurmiſeth that J. holdeth the 
church of his patronage, and that the prior, &c. claimeth the 
third part of the church of his own advowſon and patronage, 
and prayeth an indicavit, and the ſame is granted ; now the 
prior, &c. may ſhew this matter in the Chancery, and have a 
conſultation, becauſe that in the ftatute of articuli cleri it is 
contained, that in diſmes and mortuaries, when under theſe 


names they are propoſed, there is no room for our prohi- See Articult 
| | Cleri,cap.1. 


bition. | 
R If a prior ſueth in the ſpiritual court for the moiety of the 

tithes of four plough-lands, which he claimeth as appertain- , 
ing unto the church of N. whereof he is a parſon imparſonee, 

which are not of the value of the fourth part of the church, 
if the other purchaſeth an indicavit, ſurmiſing that they are 
of the value of the fourth part ; he who is ſued in the ſpiri- 
tual court ſhall have a conſultation to proceed, ſo that _ 
| | thing 


(a) See the Regiſter 44. accordant. 


See the ſat. 


$4 


: Confultation. 
thing be done touching the advowſon of any part of the 
church, the ſaid prohibition notwithſtanding. 
V-ant. 44 If a man promiſe unto another with his daughter in mar-g 
1 wy , Tiage ten pounds, by reaſon whereof the party marrieth his 
{4 6. Con, daughter, if he who promiſeth the money w1ll not pay the 
209. 20 Ed. money, he ſhall be ſued for the ſame in the ſpiritual court; 
4 + and if he purchaſe a prohibition, the other ſhall have a con- 
[ 51 ] ſultation : And if he who promifeth the money dieth, yet 
the huſband who married his daughter may ſue the executors - 
for that money, or the executor of his executors, in the ſpi- 
ritual court. | 5 
And if any of the pariſhioners do diſturb any parſon or a 
vicar to carry his tithes by the uſual ways and paſſages, the 
arſon may ſue in the ſpiritual court for this diſturbance; and 
if the other ſue a prohibition, upon the matter ſhewed he 
ſhall have a conſultat on. | 
Sce the lat. If a Parſon or vicar have a penſion out of another church, B 
34H. b. c. and the penſion is kept from them, and another parſon taketh 
19 and claimeth the fame; the parſon or vicar who ought to 
have the penſion may ſue for the ſame in the ſpiritual court. 
And ſo it a parſon or vicar, or maſter of an hoſpital, ſue for 
a penſion in the ſpiritual court, which if they and their pre- 
deceffors have. had time out of mind, &c. if the other party 
purchaſe a prohibition, upon the matter ſhewed he ſhall 
have a conſultation : And yet it ſeemeth, that upon the pre- 
ſcription he may maintain a writ of annuity at the common 
law, but the ſame is in his election. (a) But if he once ſue 
aà a writ of annuity at the common law for the ſame, and de- 
clare there upon the preſcription, then he ſhall not after- 
wards ſue in the ſpiritual court for that annuity in the name of 
118 a penſion; and if he do, it ſeemeth the party may have a 
prohibition againſt him. $113 Tom 
38H. 6. 19. Anda parſon may ſue in the ſpiritual court a ſpoliation C 
againſt another for taking of his tithes, or for taking of any 
penſion which doth appertain to his church, although they 
claim by ſeveral patrons, and of their ſeveral preſentments : 
But this is intended only where the tithes and profits taken 
| Vide 36. A. and ſpoiled do not amount unto the fourth part of the value 
of the church ; for if they claim by ſeveral patrons, and the 
tithes, profits or penſions amount unto the fourth part of the 
church, then the party grieved ſhall have an indicavit, by 
| cau 


Penfion, 


(a) See 2 Inſt. 491. That it is only ſuable at common law, yet in 

Levinz's Reports 62 and 113, it is ſaid by Twiſden juſtice, that the plaintiff 

_ hath his election, to which the court inclined. Paſ. 2 3 Car. 2. B. R. and 

yet in Paſ. 15 Car. 2. B. R. Windham cited a caſe, 11 Car. 1. in B. R. 
were Coke held the law to be contrary, and Fitz. opinion denied. 


Conſultation. | 
cauſe the title of the patwonage doth come in debate, &c. But 28 H. 6. 
if they claim by one and the ſame patron, and of his preſent- 19. For 
ment, then one parſon ſhall have a ſpoliation in the 9 where the 
court againft the other, although the profits do amount unto wm WW 
a fourth part, or a third part, or the moiety of the church, 8 
becauſe the title of the patronage comes not in debate; and there is no 
if f prohibition be ſued thereupon, the party ſhall have con- ſpoliation. 
ſultation. ; | | | | 
D If a man have his ſheep lying and feeding for one year in a 
pariſh, the parſon of the pariſh may ſue in the ſpiritual court 
tor tithe of wool of thoſe ſheep; and if the party ſue a pro- 
hibition, he ſhall have a conſultation. f ; 
And note, that conſultation ſhall be granted and directed to 
the party himſelf who ſued in the ſpiritual court, that he do 
not proceed in his ſuit there; and alſo he may have a conſul- 
tation directed unto the judge, commanding him to proceed 
there, notwithſtanding the prohibition aforeſaid. | 
And the parſon may ſue the executors of his predeceſſor in 
the ſpiritual court for the dilapidations, and for that ſum of 
money which is found by the inqueſt charged by the biſhop 
or ordinary, that the dilapidations do amount unto, to pay the 
ſame: And if the executors ſue a prohibition, the party who 
ſued in the ſpiritual court ſhall have a conſultation directed to 
the ſame, &c. to proceed; and another conſultation directed 
to him to ſue as before. 
G And if a man doth detain his tithes ſor his ſheep, which are 
in the pariſh, and there feeding for half a year, if he die, the 
parſon may ſue his executors. for theſe tithes in the ſpiritual 
court, and ſhall have a conſultation, if the executors ſue a pro- 
hibition. And the parſon by preſcription may claim the tithe Preſcrip- 
of calves and kine, and milk of cattle feeding in the pariſh tion. 
from the feaſt of the holy Trinity unto the ſeaſt of Saint Peter, 
which is ſaid ad vincula; and the tithes of wool forth coming 
of the ſheep of his pariſhioners, killed and dying from the 
feaſt of Saint Michael to the feaſt of the Paſſover, every year; 
and the tithes of honey and wax forth coming of the bees and 
bee-hives within the limits of his pariſh; and may ſue for 
them in the ſpiritual court, and ſhall have a conſultation, if he 
be diſturbed by prohibition, | 
H Anda man may ſue in the ſpiritual court for a legacy : 
Where a man deviſeth fabricz ecclefiz twenty ſhillings, &c. 
the parſon may ſue the executors for the ſame in the ſpiritual 11 9 
court, &c. and may ſue the executors in the ſpiritual court. 
for the tithes of mills due by the teſtator in his life- time 
And ſo a vicar may ſue in the ſpiritual court for the tithe of 
beans and oats, ariſing within ee limits within his _ 
| (3 NE n 


— 


} 


"a 


Conſultation. 


. 


And ſo he may ſue for tithes of pannage forth coming of his 
wood, and for foals forth coming of his ſtud or breed of hor- 
ſes, and for butter, cheeſe, and meats made of milk in winter 
time. But it ſeemeth the ſame ought to be by preſcription. 
And it was agreed before the king's council in the parliament 
holden at Saliſbury, That conſultations ought to be for tithes 
of wood uſed to he cut, notwithſtanding ſuch tithes are not 
yearly renewed. 


27H.8.13. (a) A man may ſue in the ſpiritual court, where another! 


12 H. 7.23» 


per Conſta- 
ble. 11 H. 


man doth defame him as a ſalſifier, an adulterer, or an uſurer, 
&c. See polt. 53. F. 

And a parſon, or other prieſt, may ſue in the ſpiritual K 
court for laying violent hands upon him, &c. to have him (6) 


4. 88. 5 H. excommenge, or to have corporal puniſhment, but not to have 


1 52 ] 


amends there. | | | 
Where a prior ſueth a parſon in the ſpiritual court for], 
two portions of tithes forth coming of the demeſnes of F. 
whereof the parſon hath ſpoiled the ſaid prior, for which the 
parſon purchaſeth an indicavit in the Chancery, ſurmiſing 
that the tithes do amount unto the fourth part of the value of 
his church, and that the king 1s patron thereof, by reaſon of 
the wardſhip of an infant in the king's hands, by reaſon 
whereof the prior cometh into the Chancery, and ſheweth 
there that the tithes do not amount unto the fourth part of the 
value of the church, and hath a writ directed unto the biſho 
to certify the king into the Chancesy the value of the hk 
which the parſon holdeth, and the value of the tithes de- 
manded by the prior : If the biſhop by his letters certify ſor 
the prior, then the prior ſhall have a conſultation. And ſo it 
ſeemeth by this writ, that where an indicavit is ſued, &c. the 
king ſhall be certified by the biſhop's letters upon a writ di- 
reed to the biſhop what is the _ of the church, and alſo 
what 1s the value of the tithes demanded in the ſpiritual 
court, before a conſultation ſhall be granted: And it ſeems 
to be a good rule, and a good order, ſo as no party ſhall be 
deceived : And this — — of the biſhop ſhall bind the 


21 H. 4. 48. party to ſay or aver any thing againſt it. But a conſultation 


So if the bi- 


be granted upon the certificate returned, &c. but not- 
| withſtanding 


on Note; the offence in this caſe ought to be merely ſpiritual. 12 
4. 10. | 

(5) See accordant 7 H. 4. 1. Si non de violats pace noſtra, ſed de er- 
communicatione noſtra ad cortectionem animz tantummodo agatur. Regi- 
ſter 49. b. See 11 H. 4. 88. a. per Thirning. Where the defendant in 
attachment on a prohibition pleads that he was a clerk, and had tonſure, 
and that the plaintiff beat him, and that he the defendant ſued in court 
chriſtian, only to inform the court, that the plaintiff had offended againſt 
holy church, without ſuing in any other manner. "= 


Conſultation. | 
ſhop certify 


withſtanding that, if it be unto the. fourth part of the value that J. S. is 


of the church, the party may ſue a writ of right of tithes, &c. utlage, or in 
| priſon at the 

. | time of the 
 Utlagary, 15 Ed. 3. Utlagary 2. Brev. Eſtoppel 211. 


A If a biſhop make an order, that the parſon of ſuch a 120 
church ſhall yearly pay unto the abbot of B. and his ſucceſ- 
ſors two parts of the profits of the church in the name of a 
yearly penſion, and that the parſon, before he have poſſeſ- 
fion of the church, take an oath ſo to do, for which the parſon 
/ ſueth in the court of Rome, and obtaineth a delegacy directed 
unto the biſhop and his officers, to repeal the order, &c. 
Now if the abbot ſueth a prohibition upon this matter, the 
parſon ſhall have a conſultation. E | 
q B If a lay-man will not make his offerings at days limited to 
the pariſhioners to offer, or will not contgſs himſelf unto his 
curate, or receive the ſacrament of our Lord Jeſus Chriſt of 
his curate, by reaſon whereof the curate citeth and ſueth him 
in the ſpiritual court for the ſame : If he purchaſe a prohi- 
abet &c. upon ſhewing the matter a conſultation ſhall be 
ranted. 3 
C : If the churchwardens of any church have uſed time out of See for their 
mind to receive yearly of one of the tenements of the pariſh a capacity at 
pound of wax to maintain the taper before the crucifix in the the common 
church, and he who is now tenant of the tenement refuſeth to _ 
pay this wax, &c. there the churchwardens may ſue in the ſpi- 5H 2 pas | 
ritual court for the ſame : And if he obtain a prohibition, 12 H. 27. 
conſultation ſhall be granted. | 8 Ed. 4. 6. 
D If a man be condemned in the ſpiritual court in a cauſe of 12H. 7.62, 
defamation, for which he appealeth unto the court of Can- 
terbury, &c. and there the ſentence is confirmed, and the par- 
ty condemned in twenty 8 for coſts, and the cauſe re- 
mitted unto the judges before whom it was firſt commenced, 
by reaſon whereof he who is condemned ſueth a prohibi- 
tion; the other party ſhall have a conſultation. If a par- 
ſon doth detain from the pariſhioners the goods of the church, 
E and in his will he enjoineth his executors to deliver them unto 
the pariſhioners; the pariſhioners may ſue the executors in the 
ſpiritual court for them; and if they ſue a prohibition, the 
pariſhioners ſhall have a conſultation ; and this conſultation 


F -V 


5 may be ſued by any of the pariſhioners who will ſue in che 
er- F ſpiritual court. If the biſhop or his official cite any man for 
egi- laying violent hands upon any clerk, &c. if he ſue a pro 
-n - 1 | | hibucion, 


See 51. K. 


Conſultation. 


hibition, the other may have a conſultation ; provided the ſpi- 
ritual court act only touching corporal and not pecuniary pu- 
niſhment, SS. Eh | | 

If a man in time of the vacancy of a parſonage or vicarage G 


will not pay his tithes, and the ordinary ex officio cite him to 


| Pay them, &c. if he purchaſe a prohibition, the other ſhall 


121 


See 81. I. 


ve a conſultation granted unto him. 

If an abbot and convent are bounden, by reaſon of any or- H 
dinance lawfully made, to find four chaplains to ſing in ſuch 
a church or chapel for the ſouls of ſuch or ſuch, and if they 
fail to find them, they bind themſelves in divers pains and 
cenſures ; and if they fail in all or in part to find theſe chap- 
lains, they have granted that the dean of Saliſbury, or his 


official, ſhall interdi& their church, and ſo hold it until they 


have ſatisfied, Sc. for which the dean or his official, ex officio, 
cite the abbot and convent to find the ſaid chaplains, &. if 
they ſue a prohibition, the dean or official ſhall have a conſul- 


tation in that caſe. 


If the ordinaries do forbid the friars, that they ſhall not x 
hear confeſſions, nor they ſhall not admit any one to be buried 
in their church, and ſue them in the ſpiritual court for that 
cauſe ; if the friars purchaſe a prohibition, the ordinaries 
ſhall have a conſultation. 

If a man ſueth in the ſpiritual court for taking and detaining K 
from him his wife lawfully married unto him, if the other ſue 
a prohibition for the ſame, he ſhall have a conſultation, foraſ- 
much as for reſtitution of his wife only he ſued, &c. And yet 
he may have an action at the common law, de Uxore abducta 
cum b:mis Viri, or an action of treſpaſs for taking the wife 
as it ſeemeth. . : 

And a parſon ſhall ſue for a penſion of forty ſhillings in L 
the ſpiritual court, whereof the houſe hath been ſeiſed time 
out of mind, and ſhall have a conſultation thereupon, if a 


prohibition be ſued, &c. 


If a man recover in the ſpiritual court in a cauſe of defa- M 
mation, coſts, he ſhall ſue there for the coſts; and if the other 
ſue a prohibition, he ſhall have a conſultation. 

And if a man have corporal a ee ovens in the ſpiritual court A 
for a cauſe of defamation, or for laying of violent hands upon 
a clerk, &c. if the party will redeem his penance, and promiſe 
to pay unto the party a certain ſum for his damages, &c. if 
after he will not pay the money unto the party, the party dam- 
nified may ſue for the ſame in the ſpiritual court; and if the 
other party purchaſe a prohibition, he ſhall have a conſul - 


tation. 


If 


Sanden 


the ſpiritual court, and the patron doth preſent another par- 
ſon unto the ordinary, who ſueth the firſt parſon in the ſpiri- 
tual court, becauſe he will not void the church, but defend 
himſelf by appeals, or other matters, &c. now if the firſt 
parſon purchaſe a prohibition, the other may ſue a conſulta- 
tion; or without any prohibition ſued by the firſt parſon, the 
parſon may ſue a writ in the Chancery unto the ſpiritual judge, 
to proceed in the ſpiritual court upon the cauſe of deprivation 
and diſability. 


C Upon a legacy given to any order of friars, they may ſue the 


executors in the ſpiritual court for the ſame. And if the exe- 


D 


cutors purchaſe a prohibition, they may have a conſultation 
upon the matter ſhewed, &c. | | 

If friars, or other perſons whatſoever, ſue in the ſpiritual 
court for a legacy, and have proceſs againſt others as witneſſes 
in that cauſe ; if the witneſſes will ſue a prohibition, ſurmi- 


ſing that they are ſued againſt their wills ex Officio Fudicis, in 


the ſpiritual court, &c. yet he or they to whom the deviſe is 
made ſhall have, upon the matter ſhewed, a conſultation. 

And note, That the juſtices of the King's Bench may grant 
a conſultation of tithes as well as the chancellor. | 

And when the juſtices grant a conſultation of tithes of ſpo- 
liation, they make the libel indorſed in ſuch manner : 

The lord the king hath not cognizance touching ſpoliation 
of tithes, in the eccleſiaſtical court, foraſmuch as it may not 
be litigated there touching the right of patronage or the ad- 
vowſon of tithes. And 1o they give no power b the indorſe- 
ment; and the rule in the Regiſter is by thoſe words. 


E MNota, that the juſtices ſaid, that tithes ſhall not be but of 


F 


ſuch things which increaſe from year to year, and that by the 

manure Ky man : But that is againſt the decretals. | 
And all the juſtices are againſt a conſultation in a cauſe of 

defamation, becauſe, it ſeems, he may have his action at com- 


mon law for the ſame defamation. 


Alſo of coals, or of quarries, or the like, a man ſhall not 
pay tithes, nor of f agiſtment, becauſe that he payeth tithes 


or the cattle which feed in the paſtures, 


H And alſo they ſay, that g- a conſultation ought not 


to be granted, but in caſe where a man cannot recover at the 
common law in the king's courts. EY | 
And if the biſhop cite a man ex Fele for to appear before 
his officers for fornication, &c. or ſuch like offences, and the 
arty defendeth himſelf by appeals, or ſuch other delays, and 
y ſuing a prohibition unto the ſpiritual court, and afterwards 
he waves the delays, and ſubmits himſelf to the 2 o 
the ſpiritual court, and they delay to proceed in thele cauſ- 


f 
es 
for . 


B 1 a parſon for an offence have judgment to be depri ved in 
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Conſultation. 


for the vexation and delays, and the ſuing of the prohibition 


which the party had before; then the party ſhall have a writ 
directed unto the ſpiritual judges, that they do proceed in caſe 
of defamation to impoſe canonical puniſhment, and in caſe of 


ſubmiſſion, &c. Provided that whatever may any way tend 


to the derogation of our royal right, be in no wiſe attempted 
by you. : 


If the very patron preſent an able perſon to the ordinary, K 


and the ordinary refuſeth him, and afterwards a diſturber pre- 


ſenteth unto the ordinary another perſon unto the ſame church, 


and the ordinary doth admit, inftitute and induct him, and 


afterwards the very patron recovereth his preſentment againſt 
the diſturber; for which cauſe the preſentee of the very patron 


ſueth the preſentee of the diſturber in the ſpiritual court, to 
avoid and remove him; for which cauſe he ſueth a prohibition, 
&c. now the preſentee of the very patron ſhall have a conſul- 
tation unto the 33 court to proceed in that caſe, &c. 


But firſt the record in the Common Pleas ought to be certified 
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ment, by reaſon of ſuch ſubſtraction from the ſaid c 


f 34 ] 


into the chancery of the recovery, or of the compoſition there 


made of the title of the preſentment, before the conſultation 
ſhall be granted. | 1 


If the tenants or poſſeſſors of any lands or tenements with- L 


in any pariſh have uſed to ſind a chaplain to ſay divine ſervice 
in the pariſh church, &c. time out of mind, &c. and after- 
wards they withdraw, and will not find ſuch chaplain, &c. 
then the parſon and pariſhioners ſhall ſue againſt them in the 
ve court, for to find ſuch chaplain in the church: And 
if the tenants or poſſeſſors of the land ſue a prohibition, 
upon the matter ſhewed in Chancery, the parſon and pariſhi- 
oners ſhall have a conſultation to proceed, and by ſuch words; 
We fignify to you, that you may lawfully proceed in that 
cauſe as to the reducing the chantry aforeſaid to its original 
Rate, &c. and that you may act as to the impoſing a due rn 
aplain 
thereof, and may further do that which you ſhall know ; be- 
long to eccleſiaſtical juriſdiction; our ſaid prohibition, or any 
other to be directed to you hereafter in the cauſe aforeſaid, 
notwithſtanding, G. | | . 
And if it be after time of memory, viz. in the time of R. 
I, and before the ſtatute of mortmain, the parſon and pariſhi- 


| oners ſhall have ſuch ſuit for a chantry, &c. And if a par- 


ſon and pariſhioners ſue one ſuch tenant and poſſeſſor of the 

lands to find ſuch chaplain, &c. and he ſue an inhibition from 

the court of Canterbury, or appeal unto the court of Canter- 

bury, or make ſuch ſubtil delays in the court of Canterbury; 

then the parſon and pariſhioners ſhall have a ſpecial writ unto 

the archbiſhop and his officers: That you may proceed _ 
| a 


as is e PF; 20 


Conſultation. f 


act in the cauſe and proceſs devolved before you in the court of 
Canterbury, by virtue of the appeal aforeſaid, ſo far as relates 
to the reducing the chantry to its due ſtate, the impoſing and 
cauſing to be impoſed due puniſhment, by occafion of ſuch 
ſubſtraction from the ſame, and may cauſe the ſaid ſentence 
pronounced againſt him, if rightly deduced, to remain in its 
full 22 — and further do, &c. our ſaid prohibition not- 
withſtanding. | 
A If a man deviſe an ox or a cow unto the church for repara- 
tion thereof, or for the churchyard, and he who hath the cow 
or the ox will not deliver the ſame unto the churchwardens ; 
then the ordinary ex icio, or the churchwardens may cite him, 
and ſue him for the detaining of the cow or ox: And if the 
ot her party ſue a prohibition, the churchwardens ſhall have a 
ſpecial conſultation : We fignify to you, that in the cauſe 
atoreſaid as to the reſtitution of the legacy aforeſaid to the ſaid 
churchwardens in form aforeſaid, and as to impoſing on him 
canonical puniſhment for detaining thereof, it may be litigated 
before you, and you may lawfully proceed and further do that 
which to the eccleſiaſtical court, &c. our prohibition notwith- 
ſtanding. And if he will not proceed upon that, they may ſue 
an attachment, &c. | 
B And in many caſes a man ſhall have a ſpecial conſultation. - 
As, if a parſon ſue in the ſpiritual court for tithes of great 
trees which paſs the age of twenty years, and makes his libel 
by the name of Silva cædua; now the party may ſhew in the 
King's Bench or in the Chancery, that the trees were great trees 
above the age of twenty years; and upon this ſurmiſe he ſhall 
have a ſpecial conſultation. to proceed, ſo that it be touching 
Silva cædua, and not of other trees which are paſt twenty 
years growth, or the age of twenty years. And ſee the ſtatute 
for the ſame, Anno 45 Ed. 3. cap. 31. pl nba 
C If a man have a chapel within his manor which is a dona- 
tive chantry, or preſentable, and the chaplain hath uſed to 
have the tithes arifin of the demeſnes of the manor time out of 
mind, &c. Now it a parſon (in whoſe pariſh this chapel is) 
ſueth the lord of the manor, and alſo the chaplain in the ſpi- 
ritual court, for the tithes of the ſame manor, they ſhall have 
a prohibition, &e. becauſe the advowſon of this chapel may 
come unto the king by wardſhip or eſcheat, &c. And then 
the parſon within whoſe pariſh this manor and chapel is, ſhall 
have a ſpecial writ of /cire faczas againſt the lord of the ſaid 12 FUL 
manor, and alſo againſt the chaplain, returnable in the Chan- g. plow. 
cery at a certain 3 if they can ſay any thing wherefore a 472. 
conſultation ſhall not be granted, and the writ of prohibition In Molin“ 
_ revoked and repealed; .and further to do as the court ſhall ow. 
award in that caſe. And in the end of the writ ſhall be, And nend cis 


na ve formofſcite 


facias; but have you there the names of thoſe by whom you ſhall gn 
there is ano- him notice, &c. and this writ, &c. Which writ appearet 
ther form 
uſed at this 


| day. 


Old Na. Br. 


33. cont. 

and Marraav 
in his read- 
ing. 


And he ſhall have an alias and a pluries, and an attachment 


itſelf in the ſaid church, or in the houſes thereto wag, to 
c 


judgment. 12 . 4. 26. Not upon a ſuggeſtion. But upon a ſuggeſtion 


Breve de Vi Laica removenda. 


— 
Ive 
In 


the Regiſter in the end of the writs of Signiſicavit. 


Breve de Vi Laica removenda. 


THIS writ % Vi Laica removenda lieth as well upon a ſur- D 
miſe made by the incumbent, or by him that is (a) grieved, 
&c. without any certificate thereof made in the Chancery by 
the biſhop, as upon a certificate thereof made in the Chancery 
by the Biſhop. | 

And when the biſhop makes certificate into the Chancery of E 
the force, then the form of the writ 1s ſuch : 

The king to the ſheriff of Lincolnſhire, greeting: At the 
requeſt of the worſhipful father the biſhop of Lincoln we 
command you, that all lay force which holds itſelf in the 
church of I. of his dioceſe, to the diſturbing the ſaid biſhop, 
whereby he is leſs able to exerciſe his ſpiritual office in that 
church, you without delay do remove from the ſame, &c. 


againſt the ſheriff, directed unto the coroners, if he do not 

ſerve or return the writs. 7 ; 
And if the king do collate unto any prebend of any biſhop F 
come to him by title, and the biſhop make reſiſtance, that the 
king's preſentee cannot have the corporal poſſeſſion thereof; 
_ the writ ſhall be directed unto the ſheriff, and jhall be 
uch: 


We command you, that all lay or armed force which holds 


the diſturbing our peace in your county, you do without delay 
remove from the ſame, and if you ſhall find any perſons re- 
ſiſting in this matter, that you attach them by their bodies, 
and keep them in ſafe cuſtody in our priſon, ſo that you may 
have them before us on the octave of Saint Hilary, &c. where- 
ſoever, &c. to anſwer us touching the contempt and refiſtance 
above-mentioned : And have there the names of thoſe whom 

| e ones 


: (a) If one has a writ to the biſhop, and a diſturbance of its execution 
is made by the incumbent, or any other, the juſtices of the C. B. may 
grant remedy, But not if the diſturbance be aſter the execution of the 


of the party grieved in the Chancery, he ſhall have this writ. . 


have an alias and pluries, and attachment againſt t 


Breve de Vi Laica removenda. 


G you ſhall have attached, and this writ. And this writ de #7 


| Laica removenda may be made returnable, or not returnable, 


at his pleaſure who will ſue the writ; and it may be returned 


into the Common Pleas as well as into the King's Bench. 


H And note, that by this writ the ſheriff ought not to remove 
the (a) incumbent who is in poſſeſſion of the church, whether [ 55 J 


the poſſeſſion be of right or wrong, but only for to' remove 
the force, and to ſuffer the incumbent for to enjoy the poſſeſ- 
fion : And if the ſheriff do amove, or would put out the in- 


cumbent who 1s in poſſeſſion, the incumbent thall have a writ 
directed unto the ſheriff, commanding him that he do not put 


him out ; and if he hath put him out, that without delay he 
make him amends: And if he do not do fo, the party may 
* Heriff. 
And the form of the writ de Vi Laica removenda, without the 
certificate, is ſuch : 


A The king to the ſheriff, greeting : We command you that 


all lay force, as alſo armed power, which holds ufelf in the 


prebend of E. in the church of C. to the diſturbing our 


peace, you do without delay remove from the ſame : And if 


you ſhall find any perſons reſiſting you in this matter, then 


having taken with you a ſufficient power of your county, if 
it ſhall be neceſſary, attach them by their bodies, &. (as 


above). T 


B And the form of the certificate of the biſhop is ſuch : 
To the moſt excellent prince and his lord, the lord Henry. 
by the grace of God, G. W. by divine permiſſion archbiſhop 


of York, primate of England, ſendeth greeting in Him by 


whom kings do reign and all things ſubſiſt : We made known 
to your royal highneſs by theſe preſents, that certain perſons 
unmindful of their ſafety do hinder and difturb the poſſeſſion 
of maſter I. in the church of C. of our dioceſe, canonically 
conferred upon him, which A. ſome time kept occupied to the 
prejudice of our office and of eccleſiaſtical liberty, and of the 
right of the aforeſaid IT. Therefore we humbly beſeech your 
excellency with your wonted grace to ſtretch forth the arm of 
your royal authority, to the end that this force and power may 
be abſolutely removed, that the rebellion of the enemies of 
Chriſt being thus ſuppreſſed by your aid, ecclefiaſtical liberty 
may remain ſafe and unhurt under the ſhield of your defence, 
and you may therefore obtain from God a worthy recompence, 


who, may he long preſerve you to his church and people ! 
Dated at B. the fourth of the calends, &c. | 


Writ 


(a) And if he remove him, the court of King's Bench. ſhall award his 
reſtitution, altho' it appears the incumbent had no title. M. 43 & 44 Eliz. 


Aſcot ver. Batchellor. 
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Writ of Waſte. 


Writ of Waſte. © 


T form of the writ of waſte againſt tenant in dower C 


doth vary from the form againſt other tenants; for the 
writ of waſte againſt tenant in dower is ſuch; _ 

The king Hg. th ſheriff, &c. If A. ſhall make you ſecure, 
&c. then ſummon by good ſummoners B. (2) who was the 
wiſe of C. that ſhe be before our juſtices at Weſtminſter in 
fifteen days of the Holy Trinity, to ſhew wherefore ſhe hath 
committed waſte, ſale, deſtruction (5) and baniſhment of the 
lands, houſes, woods, gardens, and men, which ſhe holds in 
dower of the inheritance of the aforeſaid A. in N. to the 
diſheriſon, &c. And in that writ he doth not rehearſe the 
ſtatute which gave the writ of waſte, (c) nor the writ of 

| | Wa 


(a) Where the writ ſhall be againſt her by her proper name, ſee 32 Ed. 
3. Prief 265. 31 Edw. 3. Brief 326. 3 

(5) Quare fecit vaſtum & deſtructionum in terris & hominibus, adjudged 
good, without ſaying exilium. 2 H. 6. 11. 

(e) Of pleadings and proceſs in waſte.) The defendant pleads à plea in 
bar, which does not acknowledge the waſte, as a grant to hold without 
impeachment of waſte, &c. if there be a demurrer thereto, and it is 
ruled againſt him, yet the ſheriff ought to enquire of the waſte and dama- 
ges; per Thorpe: And therefore he may after the demurrer traverſe the 
point of the writ, and plead no waſte done. 38 Ed. 3. 24. a. b. The 
plaintiff in maintenance of his writ, tenders an averment, that the tenant 
refuſes, this is peremptory againſt the tenant. 6 H. 4.5. a. b. In waſte 


againſt two, one makes default, and the other appears, who thereupon is 


put to anſwer. 4 Ed. 3. 33. 39 Ed. 3. 19. 12 H. 4.5. b. Quere, If a 
writ of inquiry ſhall be awarded ? If nihil be returned on the ſummons, 
attachment and diſtreſs, and the tenant makes default, the waſte ſhall be 
inquired, 12 H. 4. 4. 21 H. 6.56. Where the writ of inquiry is of a 
waſte in two vills, the jurors ought to view both the one and the other ; 
but it is ſufficient, though the inquiry be taken at any other place. 12H. 
4. 9. b. In waſte againſt two, one makes default at the grand diſtreſs, 
the other appears; a writ of inquiry ſhall not be granted, for one cannot 
anſwer without the other. 14 H. 4. 37. See the contrary to this, ſupra, 

Note; In waſte in the tenet, the ſummons ſhall be in terra petita, al- 
though in truth another perſon is tenant ; as if one does waſte, and after- 
wards grants over his eſtate, and upon the diſtreſs iſſues ſhall be returned 
on this writ. But if it be in the tenuit, although the ſheriff on every 
writ returns nihil, yet a writ to inquire of the waſte ſhall iſſue. 11 H. 6. 
4-8. 13 H. 4. 4. a. and 1 H. 6. 56. 

In waſte by Darrel againſt age gr judgment was on 2 nihil dicit, 


Now if the plaintiff will releaſe the damages, he ſhall have judgment for 


the place waſted. Quzre ; For a writ ſhall iſſue to inquire of the dama« 
FIN gt ges, 


Ao te wo 


e 


Writ of Waſte. 


waſte againſt the gon, becauſe they were puniſhable at the 
common law, before the ſtatute, by prohibition and attach- 
ment thereupon, if they did waſte. And Zæilium in hominibus 
ſhall not be put in the writ of waſte, if the tenant in dower, or 
other tenant, do not miſuſe the villains of the manor, by 
reaſon whereof they depart from the 'amanor, or from their 

h tenures; and if they do, then it is waſte. And in a writ of 

of waſte againſt tenant for life or years, he thall recite the ſtatute 
in ſuch form : >; | Wd Ml. 

The king to the ſheriff, &c. If A. ſhall make you ſecure, 

& c. then ſummon, &c. B. &c. wheretore, ſeeing that it is pro- 
vided by the common council of our realm of England, that 
it ſhall not be lawful for any perſon to commit waile, ſale or 
deſtruction of lands, houſes, woods or gardens; the ſame B. 
hath committed waſte, &c. of the lands, houſes and gardens in 
L. which (a) the aforeſaid A. demiſed to him, &c. 

D And if an abbot bring a writ of waſte againſt tenant in2g Ed. 3. 
dower, the writ ſhall be, to ſhew wherefore he hath com- 15. Et 3 
mitted waſte of the lands, &c. which he holds in dowry of the 94: D 
right of his church, to the diſherifon of his (3) church, &. 12 
And ſhall not ſay, of the inheritance of him the abbot, nor 
to the diſheriſon of him the abbot, &c. Bur if the heir bring 
a writ of waſte againſt the tenant for life of his anceſtors, then 
the writ ſhall ſuppoſe that the tenant holdeth of the inherit- 
ance, &c. and that the waſte is done to his difheriſon, &c. 
and that they have made waſte of lands they hold in dower of 


thi 


| 

q . N 

8 the wife, yet the huiband doth not hold in dower. | 

; (c) And the writ of wafte ſhall be always 1 againſt 

r the tenant in dower or tenant by the curteſy, although they 

; have granted over their eſtates unto others. 

a 1 If 

5 n | 

bs ges, but not of the waſte, for that is acknowledged. And by the ſame 

Q caſe, the ſheriff need not find deer on the place waſted. Dyer 204. 

Q Note; In waſte in domibus, boſcis, &c. the plaintiff may abridge the 

hr waſte aſſigned, ſo that he do not falſify his writ ; and therefore he cannot 

þ abridge the whole waſte ſuppoſed in domibus. Dyer 872, b. | 

of On a writ of inquiry of waſte on judgment on default, the jury may 
: find no waſte done, 19 Ed, 3. Waſte 30. 3 H. 6. 296. per Martyn. 

4 (a) Note, If A. and B. jointenants, or parceners, make a leaſe for 

| life or years, and A. dies without iſſue, B. may have waſte agaioſt the 

23 leſſee, ſuppoſing that he himſelf had leaſed the eſtate. 46 Ed. 3. 17. a. 

35 H. 6. 39. a. per Priſot. But if waſte, be brought, ſuppoſing that A. 

. and B, leaſed to the defendant for life, remainder to the plaintiff: It ſeems 

54 4 25 plea, that A. leaſed it ſole, abſque hoc, that A. and B. leaſed it. 
, 45. | 8 

1 (5) Ad Exhæredationem epiſcopi vel eccleſiz. 2 Mar. Dyer 129. 

= (e) Note 30 Ed. 1. 16. Tenant in dower grants her eſtate to the heir 

g under age, and a ſtranger, rendering rent on condition of re-entry for non- 

a Payment, Waſte is made, the heir diſagrees, the tenant in dower re-enters 


far 


20 H. 6. 28. 


3 & 4 Eliz. 
Dyer 206, 


208. 
128 
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to the diſheriſon of the ſaid 8. &c. And if the wife do re- 


cover 


. 3. 83. 


| Writ of Waſte. 


If the huſband make a feoſſment of his land, or a ſtranger F 


doth abate after the death of the huſband, or diſſeiſeth the 
huſband in his life-time, and afterwards the wife recovereth 
her dower againſt the ſtranger, &c. if he bring a writ of waſte 


_ againſt the wife, the writ ſhall make mention of the recovery, 


&c. how ſhe recovergd the land againſt him. 
If a feme hold in dower of heb 


afterwards the feme committeth waſte; now the grantee ſhall 
have a writ of waſte, and the writ ſhall make mention how 
ſhe holdeth of the king, and how he hath granted the rever- 
fion unto a ſtranger, &c. and that ſhe who held in dower of 
the ſtranger of the king's grant hath committed. waſte, &c. 
So if the huſband dieth, and the heir maketh a feoffment unto 
a ſtranger in fee, who aſſigneth dower unto the wife, and ſhe 
commits waſte ; 'the writ ſhall make mention that ſhe held in 
dower of the gift of her huſband by the (a) aſſignment of a 
ſtranger, of whom the aforeſaid feme held in dower of the 
aſſignment which the heir of the huſband hath made to the 
ſaid ſtranger, to the diſheriſon of him who bringeth the writ, 
'The form of the writ of waſte, where the wife 1s endowed ex 
aſſenſu patris, is ſuch: 

The 85 &c. if S. &c. then ſummon, &c. who was the 
wife of R. that ſhe be, &c. to ſhew why ſhe hath committed 
waſte, &c. which {he holds in dower of the 9 of the afore- 


ſaid R. ſome time her huſband, with the aſſent of A. of B. 


father of the aforeſaid R. of the aſſignment of the ſame A. 


for non-payment, the heir brings waſte. If the heir at the time of, er 


during the waſte done, took any of the profits, &c. the waſte is not pu- 


niſhable, But if the heir never took any of the profits, waſte lies againſt 
the tenant in dower after the diſagreement. See 38 Ed, 3. 25, 29. 
The huſband levies a fine, and takes back an eſtate for life, remainder 
to his ſon in tail, and dies; the ſon endows his mother, who afligns over 
her eſtate; the lon brings waſte againſt her, as tenant in dower; and ad- 
Judged that it lies; but it ſeems allo, that he ſhall have a general writ 


ſuppoſing that ſhe held in dower of his heritage, 26 Ed. 3. 76. and yet he 


may have 2 writ making mention of the recovery; but ſuch writ ſhall 
ſuppoſe that ſhe held of his heritage; and it ſeems good, as well as in 
caſe of a ſeoffee, or where the diſſeiſor of the huſband afligns dower. 
14 Ed. 3. Brief 273, 282. vide infra G. | 

(a) If A. makes a leaſe to B. to commence at a day to come, and then 
A. enfeoffs C. and C. enfeoffs D. before the ſaid day; and afterwards B. 
enters and docs waſte, the writ ſhall be in terris quas tenet ad terminum 
annorum de præfat' D. ex aflignatione C. de quo idem B. tenuit ad eundem 
term inum ex aſſignatione A. & c. although there was no tenure before the 
term commenced. Dyer 206. Darrel ver. Leybourn. And lo it is if the 
leſſor enters on the leſſee and makes livery, & c. 5 H. 5. 12. 


ing who hath the reverſion, G 
and the king granteth the reverſion in fee unto a ſtranger, and 


a— . .c aeavzc XA r 


Writ of Waſte. 


cover her dower againſt the father, then the writ of waſte 
ſhall make mention of the recovery thus: And which the ſame 
Iſabel, in our court before our juſtices of the bench, by con- 
ſideration of the ſame court hath recovered as her dower 
againſt the aforeſaid A. to the diſheriſon of him the ſaid 8: 
Se. And the writ may be of mills and vivaries; and then 


the writ ſhall be, to ſhew wherefore he hath committed waſte 


in the lands, houſes, mills, woods, vivaries and gardens. 


A And if a guardian in chivalry grant over his eſtate, who 


maketh waſte, the writ of waſte thall be brought againſt the 
rantee, and not againſt the guardian; and it is not like tenant 
in dower or by the curteſy (a): But if the guardian do com- 


mit waſte, and afterwards granteth over his eſtate, then the 40 Ed. 3. 


heir ſhall have an action of waſte againſt the guardian, and 33. 


not againſt the grantee. And ſo if tenant for life or years Finchde 
commit waſte, and granteth over his eſtate, the writ lieth 2 Ea. 3-23- 
; 2 . a andiſh. 
againſt him who doth the waſte, and not againſt his ron 42 Ed. 3. 
1: 'The Ig. per 
king, &c. if A. ſhall make, &c. then ſummon, &c. wherefore Curiam. 
he hath committed, &c. which he hath or-had in his wardſhip, my 8 14 


And the form of the writ againſt the guardian is ſuc 


of the inheritance, &c. to the diſheriſon, &c. 


B And againſt the executors of the guardian the writ 1s, Sum- 


mon, &c. B. and C. (C) executors of the will of, S. where- 
fore they have committed waſte, &c. which they have in ward- 
ſhip after the death of the aforeſaid B. of the inheritance, Cc. 
to the diſheriſon, &c. | | 


C Ina writ of waſte againſt tenant by the curteſy, the form 20 H. 6. 1. 


of the writ by the Regiſter is to recite the ſtatute; and yet it ac. 
ſcemeth the writ is good, although that he doth not recite the 


| ſtatute; and the form of the writ is ſuch : | 


The king, Sc. if A. ſhall make, &c. then ſummon, Cr. 
Wherefore, feeing it is provided by the common council of 
our realm of 3 that it ſhall not be lawful for any per- 
ſons to commit waſte, ſale or deſtruction of the lands, houſes, 
woods or gardens demiſed to them for term of life or of years, 
or of tho. which they hold by the curteſy of England, the 
ſame B. hath committed waſte of the houſes which he holds 
by the curteſy of England of the inheritance of the aforeſaid. 
A.in N. to the diſheriſon of him the ſaid A. and contrary 

| to 


(a) See accordant 17 Ed. 3. 13. 43 Ed. 3. 15. 43 Ed. 3. 8. 30. 7 
Ed. 3. 13. ſed contra 26 Ed. 3. Waſte 10. 27 H. 6. 7, 81. 

See the ſtatute 11 H.6. Waſte 9. poſt. 80, C. 40 Ed. 3, 33. 4% 
Ed. 3. 23. 44 Ed. 3. 21, 8 Ed. 3. 19. 12 H. 4. 4 

(b) Note 38 Ed. 3. 17. Waſte againſt the executors of A. where in 
truth the defendants were executors of B. who was the executor of A. 
and the defendants never adminiſtered in the life of B. the writ ſhall 


abate. 
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11 H. 4. 18. 
10 H. 4. 


Attornment ynto another, and the tenant attorneth, and after the tenant 


16. | 
The attorn- 
ment of te · 
nant in 
dower is 
good, 


the tenant in dower, as he ſhall have againſt the grantee of the 


Writ of Waſte. 


to the form of the proviſion aforeſaid, as it 1s faid : And 
have, &c. | | | 

And if the heir grant the reverſion of tenant by the curteſy ) 
unto another in ſee, and the tenant attorn, &c. then the form 
of the writ is ſuch : | 

(a) The king, &c. if the abbot of B. &c. ſhall make, &c, 
then ſummon B. &c. wherefore, ſeeing that (as above) the 
ſame B. hath committed waſte, &c. of the houſes in N. which ] 
he holds for his life of the aforeſaid abbot, which A. of 
whom the ſaid B. held tnem by the curteſy of England, of 
the inheritance of him the ſaid A. aſſigned to the aforeſaid 
abbot, GC. | | 1 

() And if the heir granteth the reverſion unto another z 
ſtranger in fee, and the tenant by the curteſy doth attorn, and 
afterwards granteth over his eſtate by the curteſy to another 
ſtranger, and afterwards that ſtranger committeth waſte ; now 
the grantee of the reverſion ſhall have his action of waſte 
againſt the grantee oi the tenant by the curteſy, for he cannot 
be tenant by the curteſy, if not of the heir, &c. 

But if the tenant by the curteſy grant over his eſtate unto af 
ſtranger, and the grantee commit waſte, the heir ſhall have the 
action againſt the tenant by the curteſy, and not * the 
grantee who committeth the waſte. But if the heir have ob- 
tained or granted the reverſion in fee, &c. and after the tenant 
by the curteſy attorn, and after grants over his eſtate unto a 
ſtranger who committeth waſte; now the grantee of the rever- 
ſion Tall not have an action of waſte againſt the tenant by the 
curteſy, (c) but againſt the grantee of the tenant by the curteſy. 
And if a feme be tenant in dower, and ſhe grant her eſtate 
unto a ſtranger, and after the heir granteth the reverſion in fee 


for term of life commits waſte ; it ſeemeth that the grantee in 
reverſion fhall have an action of waſte againſt the grantee of 


tenant by the curteſy. The form of the writ of waſte againſt 
the tenant for life or years is ſuch : 

The king, &c. if A. ſhall make, &c. then ſummon B. &c.6 
Sing it is provided by the common council, &c. in lands, &c. 


demiſed to them for term of life or of years; the a 
f hat 


(a) See the writ adjudged good, 32 Ed. 3. Brief 348. 

% And the diſtres hall be in the land leaſed: 12 fi. 4. 4. 21 H.6. 
56. b. uit, | | 

(e) But if the huſband's feoffee endows the wife, and ſhe afligns over 
her eſtate, waſte lies for him againſt the wife: For the plaintiff ſhall not 
ſuppoſe in his writ, that ſhe held in dower of him ex aſſignatione, but 

y that ſhe held ia dower of his heritage, 38 Ed. 3. 23. adjudged. ( 


H And by the ſtatute of Marlebridge, cap. 23. it is orde 


Writ of Waſte: 


hath committed waſte of the lands, houſes, woods and gardens 
in L. which the aforeſaid A. demiſed to B. for the life of him 
the ſaid B. or thus; which F. the father or mother, or any 


other anceſtor of the aforeſaid A. whoſe heir he is, demiſed 


to the aforeſaid B. for a term of years, &c. to the diſheriſon, 
&c. and contrary to the proviſion aforeſaid, as it is ſaid : And 
have, &c. . 


red, 11 Ed. 3. 


that farmers, &c. ſhall not commit waſte in houſes, &c. or Welt. 113. 


baniſhment of the men. But which ſtatute the writ of waſte 
de exilio hominum 1s warranted, &c. | , 

In a writ of waſte, if the premiſſes of the writ recite, 
that it ſhall not be lawful for any perſon to commit waſte in 


houſes, woods and gardens ; in the end of the writ it is ſaid, 57 J 


that the defendant hath done waſte in lands, houſes, woods, 


| gardens, and exile of men; ſo as there is more in the end of 


the writ than is in the premiſſes, yet the writ is good: And 


ſo if leſs be in the end of the writ than is recited in the pre- 


miſſes, yet the writ is good. As if it be recited, that whereas 
it is provided, that it ſhall not be lawful for any perſon to 
commit waſte, &c. in lands, houſes, woods and gardens ; 
and in the end it is recited, that the defendant hath committed 
waſte, &c. in the lands only, or in the woods only, or in the 
houſes only ; yet the writ is good. 


A. If an abbot make a leaſe for life or years, and dieth, and 


the leflee afterwards committeth waſte, the writ ſhall be ſuch: 
The king, &c. if the abbot, &c. then ſummon B. &c. where- 
fore, ſeeing that it is provided by the common council of, &c. 
the ſame B. hath committed waſte, &c. of the houſes iu L. 
which the aforeſaid abbot, &c. (if the abbot himſelf maketh 
the leaſe); and if his predeceſſor made the leaſe, then thus: 
Which R. formerly abbot, &c, the predecefſor of the now 
abbot, demiſed to the aforeſaid B. for the life of him the ſaid 
B. or for a term of years, (if the caſe be ſo) &c. to the 
diſheriſon of the church of him the ſaid abbot. And the 
like ſhall be for a prior or maſter of an hoſpital. 


B And againſt the executors the writ ſhall be: Summon 1. 


and K. executors of the will of L. that they be, &c. they 
the ſame executors have committed waſte, &c. of the lands 
which the aforeſaid A. demiſed to the aforeſaid L. for a term 
of years, &c. Sn | 
And if a man make a leaſe to a feme ſole of chaſes, and 
ſhe take huſband, and the leſſee dieth, and ſhe and her (a) 
huſband commit waſte; the writ for the heir ſhall be thus : 
(a) See 16 Ed. 3. 68. b. And if the father makes a leaſe to the feme 


for life, and dies, and the ſon confirms it to her and her huſband for their 


Aires 
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— Writ of Waſte. 


The king, &c. if A. ſhall make, &c. then ſummon B. and 
C. his wife, that, &c. wherefore, ſeeing that, &c. they the 
ſame B. and C. have committed waſte, &c. of the viyaries in 


L. which they hold ſor the life of her the ſaid C. of the de- 


miſe which F. the father of the aforeſaid A. whoſe heir he is, 


made thereof to the ſaid C. &c. 
And another writ for the heir: Where land is leaſed to 
huſband and wiſe and the heir, and the huſband dieth, and the 


wife committeth waſte, the writ ſhall be: She the ſame A. 


hath committed waſte, &c. of the houſes in L. which ſhe holds 
for her life of the demiſe which W. made thereof to the ſame 
A. and the aforeſaid B. ſome time her huſband, and to the 


heirs of him the ſaid B. father of the aforeſaid H. whoſe 


heir he is, &c. ; N 
And another writ: When a gift is made unto the huſband 


and wife, and unto the heirs of the body of the wife, and the 


wife dieth, and the huſband committeth waſte, the heir ſhall 
have a writ of waſte, and the writ ſhall be: | 
He the ſame A. hath committed waſte of the houſes in B. 
which he holds for his life of the demiſe which W. made 
thereof to the aforeſaid A. and M. ſome time his wife, and to 


the heirs of the body of her the ſaid M. mother of the afore- 


ſaid B. whoſe heir he is, iffuing, &c. contrary to the form 
&c. | | 5 

And if a man leaſeth lands for term of life, and hath three D 
or four ſiſters, and dieth, and they make partition of the lands 
and of the reverſion, and the tenant for life committeth waſle; 
that ſiſter and her huſband who hath the reverſion ſhall have a 
writ of waſte, and the writ ſhall be: 

The king, Sc. If A. of B. and M. his wife, ſhall make, 
Sr. then ſummon, Sc. F. Wherefore, ſeeing that by the com- 
mon council, Sc. the ſame F. hath committed waſte, Sc. of 
the houſes, Sc. in L. which he holds for his life of the demiſe 
of S. of C. of the purparty of her the ſaid M. allotted to her 
of the inheritance which was S.'s her brother's, one of whoſe 
heirs ſhe 1s, by partition thereof made between them the ſaid 
M. A. and B. the ſiſters of the ſaid S. Sc. Or thus: The ſame 
F. hath committed waſte of the houſes in L. which he holds x | 

| $ 


lives; yet waſle lies quod teneat ad terminum of their lives, ex dimiſſione 
of the ſon. 6 Ed. 3. 19. See 46 Ed. 3. 25, b. A feme leſſee for life 
takes huſband, waſte ſhall be in the tenet as here, although they grant 
over their eſtate after the waſte committed. But if a ferne leſſee pur 
auter vie takes a huſband and commits waſte, and ceſtuy que vie dies, the 
writ ſhall be quas le feme tenuit. Quzere, if the makes a leaſe for years; 
for in ſuch caſe after the feme's death, waſte does not lie againſt the huſ- 
band in the teauit, 10 H. 6. 11. Quzie, if he makes the leale for years, 
6 cadem lex. | 


Writ of Waſte. 


his life of the aforeſaid M. of the demiſe of A. fuber of the 
aforeſaid M. one of whoſe heirs ſhe is, of the purparty of the 
ſame M. allotted to her of the inheritance of the aforeſaid A. 


Se. And if tenant for term of life grant over his eſtate unto 
another, and the granteee committed waſte, the writ ſhall 


E The king, Sv. If B. ſhall make, G. then ſummon A. Gr. 
the ſame A. hath committed waſte, Sc. in the houſes in N. 
which he holds for the life of I. (a) under a demiſe which the 
ſame I to whom B. demiſed them for the ſame term, made 
thereof to the aforeſaid A. Sr. And if tenant for term of 
life grant over his eſtate, 'and the grantee granteth over his eſ- 
tate, then the writ ſhall be thus: g 
The king, Sc. If M. of R. prebendary of the prebend of 
F. in the church of the bleſſed Peter of York, ſhall make, &c. 
then ſummon R. Sc. Wherefore, ſeeing that, S. the ſame 
KR. hath committed waſte, Sc. of the houſes in L. which he 
holds for the term of the liſe of A. who was the wife of H. 
of N. of the demiſe of M. of O. who held them for the ſame 
| term of the demiſe of them the ſaid H. and A. to which 
ſame A. and to M. of O. her former huſband; W. B. ſome 
time PROS of the prebend aforeſaid, predeceſſor of the 


, aforeſaid prebendary, demiſed them for the life of them the 

| ſaid M. of O. and A. to the diſheriſon of him the ſaid prebend 

D K. and contrary to the form of the provifion aforeſaid, Sc. 

$ F And by that it appeareth, that if a prebendary or arſon 

) maketh a leaſe for term of life, he or his ſucceſſor ſhall have 

a an action of waſte. If M. leaſeth lands unto I. for term of 10 H. 7.5. 


life, and dieth, and L. ſon and heir of the ſaid M. granteth | 
y the reverfion unto H. in fee, and H. granteth this reverſion 
unto A. in fee, and afterwards the tenant for life committeth 
waſte; now the writ of waſte brought by A. ſhall be ſuch : 
The king, Sc. If A. Se. then ſummon I. G. Wherefore, 
Sc. the ſame I. hath committed waſte, Sc. of the houſes in L. 
which he holds for his life, of the aforeſaid A. of the 28 
ment of H. of whom the ſaid I. held them for his life, of the 
aſſigument which L. ſon and heir of M. who demiſed them to 
= A I. for the ſame term, made thereof to the ſame 
4 gh = ö 
If S. and K. his wife, ſeiſed in ſee, leaſe the land unto B. 
for term of life, and afterwards S. dieth, and K. takes H. to 
huſband, and K. granteth the reverſion unto A. in fee, and af- 
terwards B. attorneth, and committeth waſte, and A. bringeth 
waſte; the writ ſhall be: | 


Writ of Waſte. 


The king, &c. If A. ſhall make, &c. then ſummon, &c. 
B. that he be, Sc. the ſame B. hath committed waſte, Sc. of 
the houſes in N. which he holds for his life of the aforeſaid A. 
of the aſſignment which H. and K. his wife, made thereof to 
the ſaid A. which ſaid K. and S. her former huſband, demiſed 
them to the aforeſaid B. for the ſame term, &. If N. leaſeth N 
lands for years unto F. which F. maketh I. his executor, and 
dieth, and I. leaſeth the lands unto R. and afterwards N. grant- 
eth the reverſion in fee to P. and P. granteth the reverſion to 
M. in fee, and aftex R. tenant for life, committeth waſte ; the 
ſaid M. ſhall have a writ of waſte,” and the writ ſhall be (a); 

[ 58 J Theking to the ſheriff, &c. If M. ſhall make, &c. then 
ſummon, &c. R. that he be, &c. Wherefore, ſeeing that, &c. 
the ſame R. hath committed waſte, &c. in the houſes in L. 

which he holds for a term of years of the demiſe of I. execu- 

| 1 tor 
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(a) Note the form of the writ: Diſtrain A. to anſwer B. and C. his 
wife, wherefore by the common council, &c. the ſame A. hath committed 
walte, ſale and deſtruction to the diſheriſon of the ſaid C. of the lands, 

| houſes, woods and gardens in M. which he holds for his life under a de- 
miſe which D, who holds the tenements aforeſaid of the aforeſaid B. and 
C. made thereof to the aforeſaid A. and E; his late wife, and the heirs of 
the body of the ſaid E. ifſuing, ſo that if it happens the ſaid E. ſhall dye 

without heirs of her body iſſuing, then the ſaid tenements ſhall remain to 
F. and his heirs, and which, after the death of the ſaid E. who died 
without heir of her body, and which, after the death of the ſaid F. ought 
to revert to the ſaid B. and C. as their eſcheat, becauſe the ſaid F. was a 
baſtard, and died without heir of himſelf, &c. Ee * 

Exception 1. That there was no privity between the plaintiffs and de- 
fendants, ſo as to ſay in Terris quæ de iis tenet 3 ſed non allocatur per Cur': 
For that by the eſcheat of the remainder the ſeigniory is extinct; and the 
like of a tenure determined. And if F, was to bring the writ of waſte, 
he ſhall not ſuppoſe a tenure, for that the leſſee for life does not hold of 
him in remainder, and a fortiori not of the Lord who has the ſame remain- 
der by eſcheat; and yet if he in reverſion brings waſte, he mult ſuppoſe a 

. tenure. 8 N 
Except. 2. For that the writ is, & quæ poſt mortem E. & F. reverti te 
debeant, where by the writ he ſuppoſes a lawful eſtate for life in A. the al 
_ defendant, and ſo it is repugnant ; ſed non allocat'. For here he only 
conveys to himſelf a title to the reverſion, and not ad demeſne z and there- 
fore this would be a good exception in a formedon, but not here. Alſo 


A. ka a. 8 


| by the writ is good, although thoſe words poſt mortem had been g 
| | omitted, and ſo it is ſurpluſage. hs 
Except. 3. For that it was reverti debeat to the huſband and wife, 3 

where it ſhould have been to the wife only; ſed non allocatur. For it * 


Cannot revert to the wife without reverting to the huſband: So in a Ceſ- if 
ſavit or Formedon in reverter. | 5 1 52 tes 
Except. 4. For that it ſhould have been laid, as eſcheated from the ( 
oo, god not from the huſband and wife; ſed non allocatur per Cur'. 11 
$H. 61,92. 
Yet note; the writ ought to be ad exhzredationem of the wife, or elſe N 


it ſhall abate. 8 H. 6. 9. a. See for this 27 H. 8. 13. Dyer 90. 18 Ed. 
3. Fitz. Brief 835. : | | 7 3: g 90. 19.2 


- 


Writ of Waſte. 


tor of the will of F. to whom N. demiſed them for tlie ſame 
term, the ſaid M. being affignee of P. of whom the ſaid R. 


{ſaid N. thereof made to the aforeſaid P. &cc. 
A PF. leaſed lands unto E. and A. his wife, and unto the heirs 
| of E. and afterwards E. dieth, and B. his ſon and heir grant- 
eth the reverſion unt6 C. in fee, and afterwards A. commutteth 
waſte, the writ ſhall be (aj: ; 455 
The king, &c. If C. ſhall make, &c. then ſummon A. &c: 
Wherefore, ſeeing that, &c. the ſame A. hath committed 
waſte, &c. in the houſes in B. which he holds for'his life of 
the aforeſaid C. of the aſſignment which B. the ſon and heir of 
E. (to whom and the aforeſaid A. ſome time his wife, F. de- 
miſed them, to hold to them the ſaid E. and A. and the heirs 

of the ſame E.) made thereof to the aforeſaid C. &c. 

B M. leaſeth lands for life unto C. and A. her huſband, and 
A. dieth, and C. taketh to huſband T. of F. and T. and C: 


> 

Z unto J. and afterwards M. granteth the reverſion unto R. (6) 
. (c) in fee, and J. committeth waſte, and R. bringeth a writ 
4 of waſte; the writ ſhall be ſuch: 7 
f The king, &c. If R. ſhall make, &c. then ſummon J. &c. 
6 Wherefore, ſeeing that, &c. the ſame J. hath committed 
q waſte, &c. in the houſes and lands which he holds of the 
" aforeſaid R. for the life of C. the wife of T. of F. under an 
4 aſſignment thereof made to the ſaid R. by the ſaid M. of whom 
Ef P. of H. (who demiſed them to the aforeſaid J. for that term) 
1 held them for the ſame term of the demiſe of the aforeſaid T. 
he and C. to which ſame C. and A. her late huſband, the afore+- 
te, _ M. demiſed them for the life of them the ſaid A: and C. 
| of 6 
in- (6) R. leaſeth lands unto Amice and J. her hnſband, for 
2 term of their lives, the remainder to N. daughter to J. D. for 
8 term of her life, the remainder to the right heirs of J. D. and 
the afterwards T. (right heir of J. D.) granteth that remainder 
only | „ unto 
ere- 3 | | | 
Alſo (a) See a good form of this writ by the aſſignee of a reverſion againſt the 
been aſſignee of a term, Dyer 208. viz. A. leaſes to B. for years and grants 
OP the reverſion to C. who grants over to D. and B. grants his term to E. 
vife, who commits waſte in the houſes, & c. which he holds for a term of years 
or it of the demiſe of B. to whom A. demiſed them for the ſame term, of the 
Ceſ- *foreſaid L. of the aſſignment of C. of whom the ſame B. held for the ſame 

| term, of the aſſignment which A. made to him. | 

8 6) Contra, if the reverſion was granted for life, dy Hill and Parning. 


11 Ed. Reſceit 118. yet waſte was againſt a tenant for years, living him 
in remainder for life. 27 Ed. 3. 87. | 
r elſe (c) See for this 20 H. 6. 36. That waſte does not lie in ſuch caſe, till 
8 Ed. | after the death or ſurrender of the particular mefne eſtate, See Co. Lit. 


89. 4 


held them for the ſame term, under an aſſignnient which the 


his wife leaſe the lands unto P. of H. who leaſeth the lands 
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Writ of Waſte. 


unto B. of C. in fee, and afterwards I; (huſband of Amice) 
dieth, and the committeth waſte; the writ of waſte ſhall be 
ſuch: 2 
The king, &c. If B. of C. &c. ſhall make, &c. then ſum- 
mon, &c. Amice, who was the wife of, &c. Wherefore ſee- 
ing that, the ſame Amice hath committed waffe, &c. in the 


woods, &c. which ſhe holds for her life bf the aforeſaid B. of 


C. under an aſſignment which T. the couſin and heir of J. D. 
made thereof to the ſaid B. of which T. the ſaid Amice held 
them for the ſame term under a demiſe which R. made thereof 
to the aforeſaid A. and J. her late huſband, for the life of them 
the ſaid A. and J. ſo that after the death of the ſame A. and J. 


the aforeſaid woods ſhould further remain. to N. the daughter 
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of J. D. for her whole life, and after the death of the ſaid N. 
the ſame woods ſhould remain to the right heirs of the afore- 
ſaid J. D. &c. | Vile 

(a) And by this writ it appeareth, that he in the reverſion 
ſhall have a writ of waſte againſt the tenant for life, where 
there is a meſne eſtate in remainder for life to another. 

There is another writ of waſte in this form: 


D 
'The wag, &c. If J. and C. ſhall make, &c. then ſum- 


mon, &c. Label, &c. Wherefore, &c. the ſame Iſabel hath 
committed waſte, &c. in all the lands, &c. which ſhe holds 
for her life by a fine thereof levied in our court before W. 
of C. and his companions our juſtices of the bench, by our 
writ between the aforeſaid J. and C. and R. of P. and which 
after the death of the aforeſaid T. and Iſabel ought to remain 
to the aforeſaid J. and C. and to the heirs of the bodies of the 
ſame J. and C. iſſuing by form of the fine aforeſaid, &c. 


And if a man leaſeth lands for term of life unto E. the re- E 


mainder to M. for life, and afterwards granteth the reverſion 
in fee to one B. father of R. whoſe heir the ſaid B. is; and 
afterwards the firſt tenant for life dieth, and the tenant in re- 
mainder entereth, and committeth waſte ; now the writ ſhall 


The king, &c. If R. ſhall make, &c. then ſummon, EC: 
J. of C. and M. his wife, Sc. Wherefore, ſeeing that, &c. 
the ſame J. and M. have committed waſte, &c. in the lands 
which they hold of the aforeſaid R. for the life of her the ſaid 
M. of the aſſignment which J. of C. (who demiſed the land 
aforeſaid 5 of E. for his whole life, ſo that after the death 
of him the ſaid J. of E. the ſame lands ſhould remain to the 
before - mentioned M. to hold for her whole life) thereof made 
to B. the father of the aforeſaid R. whoſe heir he is, &c. * 


(a) See for this 20 H. 6. 36. That waſte does not lie in ſuch caſe, ti) 
after the death or ſurrender of the particular meſne eſtate, See Co. Lit 


30. . 


Jin Gas =p As 


Writ of Waſte. 


F And there are other forms of writs in the Regiſter, which 
are not mentioned here for the length of them; ideo guære 


Librum. | | a . 
C G And there is another form of writ of waſte for the lord by; H. 6. 1. 
eſcheat, who hath the reverſion by eſcheat, &c. Nota. 


H (a) And there is a writ of waſte in the Regiſter for him in 21 Ed. 3. 3. 
the reverſion againſt tenant by Elegit, who hath lands and te- & 27, contra 
nements in execution for debt and damages. And ſo againſt W e 
| tenant by Elegit, who hath lands in execution by recogni- contra. 
; zance of debt: And alſo againft his executor who hath lands 
| in execution by Elegit. And it ſeemeth to ſtand with good 


reaſon, that the action doth lie. 


r But ſome ſay, that he againſt whom the execution is ſued, 
. ſhall not have an action of waſte, becauſe he may have a writ 
. of venire facias ad computandum, &c. and there the waſte ſhall 


| be recovered in the debt; but by the action of waſte he ſhall 
recover treble damages, and ſo it ſeemeth he ſhall not do by 
that writ of Venire 3 ad computandum. | 
() And alſo if a man hath lands in execution by Elegit, 
and afterwards he in the reverſion granteth the reverſion unto a 
ſtranger in ſee; that the grantee thall have an action of waſte 
againſt the tenant by Elegit ſeems reaſonable; becauſe the 
waſte is to his diſinheritance, and he ought not to ſatisfy the 
debt due by the grantor. | | 
And fee 21 Ed. 3. in title ſcire facias, whether recognizor 
mu a Scire facias upon his ſurmiſe that the recognizee had 
evied all the debt by cutting of trees. | 
If a man have common of eſtovers in the woods of another, # 59 ] 
and he who is tenant and owner of the wood cutteth down all 
the wood, he who ought to have the eſtovers ſhall not have 
an action of waſte, but ſhall have an (c) aſſiſe of his eſtovers: 
For the action of waſte doth not lie upon a leaſe made, or Note 12 H. 


againſt tenant by the curteſy, or tenant in dower, or guardian. 4: 3. per 
22 | | Hankford, 
in 2 writ of 
If vaſte the 
writ doth 
a a Mot recite 
(a) N. B. ante, 37 H. contra. So 19 Ed. 3. Waſte 31. 16 Ed. 3. the ſtatute, 
Waſte 20. A ſcire facias was agaialt a tenant by elegit who had cut which 
trees, to pay the reſidue of the money, to anſwer for the trees cut, and Proves that 
tor the plaintiff to have his land again. Cur': By the ſtatute agaioſt cut- * protubitt- 
ting trees, this is in nature of a treſpaſs, and lies not in account. Nor is n Was 
he puniſhable by this writ (of waſte) but in an action on the caſe only. againſt the 
21 Ed. 3. 26 guardian at 
6) See ſupra, and note, he cannot in a ſcire facias compel him to an- the common 
wer to the waſte and cutting of the trees, and therefore it was waived. 4 
:I Ed. 3. 30. b. See F. N. B. 104. noted that waſte lies. Quære. : 
(e) See 4 Ed. 4.2, 11H, 4. 11. 32 Ed. 3. Waſte 36. 
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Writ of Waſte. 


(a) If guardian in chivalry commit waſte, the heir ſhall A 
have an action of waſte as well at full age as within age. 

And if a man be in ward unto the lord by reaſon of the uſe 
of lands, becauſe that certain perſons were ſeiſed in fee of the 
lands holden by Knight's ſervice unto the uſe of his father and 
his heirs; now if the guardian commit waſte, the heir within 
age, or of full age, ſhall have the action of waſte againſt the 

rdian, and yet the heir hath not the reverſion of the lands, 

but the uſe only. But that is given by the ſtatute of 4 H. 7. 
cap. 17. 
5 nd if the guardian do commit waſte, he ſhall Joſe the 
wardſhip ; and if the wardſhip be not ſufficient to anſwer the | 
damages for the waſte, then he ſhall render damages unto the. 
value over and above the loſs of the wardſhip, by - ſtatute of 
Glouceſter, cap. 5. | | 

If the king commit the wardſhip of the heir in ward unto B 
another, and the committee doth waſte; then upon a ſurmiſe 
made thereof in chancery, the king ſhall ſend a writ unto the 
eſcheator, to go to the land, and ſee if waſte be done, and to 
certify the king thereof in the chancery. | So 

() If eſcheators do commit waſte in lands which they have 
in their hands in cuſtody ; the heir within age, or of full age, 
{hall have an action of waſte, and ſhall recover treble dama- 
ges againſt them, and they ſhall ſuffer impriſonment two 
years at the leaſt at the king's pleaſure. And ſo if eſcheators 
do commit waſte in other lands ſeized into the king's hands by 
inqueſt of office. Anno 36 Ed. 3. cap. 13. 

(e) And eſcheators or other guardians of lands, in the wa- 


cation of the temporalties of biſhopricks or abbies, ſhall do 


no waſte, &. Anno 14 Ed. 3. pro Clero, cap. 4 & 5. 

And if tenant for term of life, or in dower, or by the cur-C 
teſy, or for years, grant over their eftate to divers unknown 
perſons, &c. to defraud him in the reverſion, and afterwards 
waſte is committed; he in the reverſion ſhall have an action 
of waſte againſt the firſt tenapt who took the profits, &c. 
Anno 11 H. 6. cap. 5, 


: Inſt. 20% There is another writ of waſte which lieth betwixt two te-) 


Wet. 2. c 


22. 


nants in common of lands, or a wood in fee- ſimple; and the 


form of the writ is ſuch : 


The king, &c. If A. ſhall make, &c. then ſummon, &c. 
B. to ſhew wherefore, ſceing that the ſame J. and B. 2 


(a) Note; Waſte does not lie againſt guardian in ſocage, but only ac- 
count or treſpaſs, according to the nature of the waſte. Adjudged 16 Ed. 3. 
Waſte 100. Vide infra E. | | 
| (6) How this may be preſented in B. and anſwered at the king's ſuit, 
2 how the King's grantee ſhall anſwer to the heir in ſuch caſe, ſee 40 

22. 

(c) See Rot. Parl. 8 Ed. 2. M. g. 


Writ of Waſte. 


the wood of J. in N. in common, the aforeſaid B. hath com- 
LA mitted waſte, &c. of the ſaid wood to the diſheriſon of him 
the ſaid A. &c. And have you there, &c. And this writ 
lieth as well of lands, Piſcary, Turbary, and the like, as of 
woods, when they are holden in common. See the ſtatute of 
Weſt. 2 Cum duo vel tres, &c. Turbariam, cap. 22. ; 
E (a) The heir within age ſhall have an action of waGeagainft Supra A. B 
the guardian in ſocage. | - 
The heir at full age ſhall have an action of waſte againft 
the king's committee, &c. | | | 
F If two have a reverſion unto them, and unto the heirs of 22 H. 8. 2g 
one of them, they ſhall join in an action of waſte againſt the Newton ac. 
tenant for life. | —_ 3 
G , (b) Guardian in ſocage ſhall not puniſh waſte done by a 138 
ranger. | 15 
H 81 Waſte ſhall be brought againſt tenant for life, where 46 Ed. 3. 
there is a meſi e eſtate for years between the tenant for life and 17. 
him in the reverſion. | | | 
And it appeareth by the Regiſter, that the writ of waſte 48 Ed. 3.16. 
- ſhall be maintainable, although the meſne in the remainder 50 Be. $6.6 


4 


\ 


: . e Ed. 4. 9. 
for term of life be between the tenant for life and him in the Choke =O 
reverſion. | | 42 Ed. 3.22. 


I (4) Where a leaſe is made unto the huſband and wife for Belk. 
life or years, there the wife ſhall not be puniſhed, after the 2 H 4- 3- 


death of her huſband, for waſte done by the huſband. M. 3 2 - 
Ed: 3 | Ton 


? 4 Ed. 3. 
K The tenant may cut trees to mend houſes, &c. and to do re- Waſte 5 
parations. But if houſes decay by the default of the tenant, cont. 


(e) to cut trees to amend them is waſte. N 
Where waſte is done by the king's enemies, or by tempeſt, 40 f 5 
the tenant ſhall not be puniſhed for the ſame. Wale 4 


Cutting of dead wood is not waſte. And if a man cut wood 
39 where he hath ſufficient head-wood, it 1s waſte. 2 
« 6. 10. | 

Alſo it is not waſte to ſuffer lands to lie freſh, and not to 2 H.6. 11. 


manure them, and to ſuffer them to grow full of thorns, &c. 7 H. . 38. 
Alſo 4 Ed. 3-25, 


y 


(a) And although they hold but for life, and by ſeveral titles, yet waſte 
pro indiviſo lies. 21 Ed. 3. 29. L 

(b) The heir in this caſe ſhall have account or treſpaſs, but not waſte. 
See 46 Ed. 3. 17, 7 H. 6. 23. 317 Ed. 3. 7. 7 Ed. 3. 54. 2 H. 8. . 

(e) See 46 Ed. 3. 17. Perk. 113. b. 4 Ed. 3. 16. 

| (4) See Bro. Waſte 56. contra 48 Ed. 3. 16. 50 Ed. 3. 4. 11 Ed. z. 

3- 9. Perk. 8. 7. H. 6. 36. Nota bene. 

(e) See the contrary, Kelw. 113. 19 Ed. 3. Breve 246. but 11H. 4. 
3- per cur', 19 H. 6. 5. ſeem to accord. | 

9 Cy if ruinous at the time of the leaſe made. Dyer 36, See 
12 H. 8. 1. | 


1 
=_ 


Writ of Waſte. 
( a ) Alſo it is not waſte to fell ſeaſonable wood, which 1s 
uſed to be felled every twenty years, or within that time. 


g H. 6.66. (6) If a man fell trees it is waſte; and if he ſuffer the 
22 H. 6, 12. germins upon the roots of the trees to be again newly deftroy- 


ed, the ſame is new waſte (c). | | 
22 H. 6. 1. And if a man do not repair the banks, by reaſon whereof N 
10 H. 7.2, the land is drowned, the ſame is waſte. | | 
contra, And if a man plough meadow, &c. it is waſte, A wall or 
— 59 5 q pale, which is (d) covered with thabe or timber, may be 
26H, . waſte, if the tenant ſuffer them to be uncovered, by reaſon 


21 H. 6. 24. Whereof, &c. And the digging of gravel, or ſtone, or coals, 


16 H. 2. ac. ſhall be ſaid waſte (eh. 


Houſe-bote, hay-bote, and fire-bote, do appertain unto a 
- termor of common right, and he may (/ take wood for the 
ſame. H. 21 H. 6. | 
See 57.E. A biſhop, or a maſter of an hoſpital, or a parſon, ſhall O 
137 not puniſh waſte done in the time of their predeceſſors. But 
an abbot or prior ſhall. Bk, 

Tenant in tail, after poſſibility of iſſue extinct, ſhall not 
| be puniſhed for waſte. | Ys 
Go ] Cutting down willows in the ſight of the manor is adjudged A 

waſte. P. 40. Ed. 3. | 
50 Ed. 3. 3. Leſſee for life, remainder in tail, the remainder in fee unto B 
the leſſee for life, if he do commit waſte, he ſhall be puniſh- 
ed by him in the remainder in tail; and yet the leſſee for life 
- hath the remainder in fee, but there is a mean eſtate of inhe- 
ritance, &c. | 


14 H. 411. (e) If a man cut trees of the value of three ſhillings and C 
38 Ed. 3. 7- ſour pence, it hath been adjudged waſt | 
Graunge to Pence, it hath been adjudged waſte. | 
the value ot | If 
406. waſted, | 
-nd yet no (a) See 11 H. 6. 1. Oaks cannot be ſaid ſeaſonable wood, which are 
Waſte, ſay paſſed the age of 20 years, but by a cuſtom in any place, where is plenty 
ey. of wood (timber) oaks under 20 years may be ſeatonable wood. And ſuch 
cuſtom may be alledged in the wood itſelf, without ſaying, in ſuch a town 
or hundred ſuch a cuſtom is had, &c, 4 H. 6. 1. Raft. Entr. 69. See 
40 Ed. 3. 25. 11 Hl. 6. 5. | 
() Sce waſte aſſigned in permitting of wood to be unincloſed, whereby 
the cattle eat the germins. 11 H. 6. 1. 92 H. 6. 12. - | 
(c) And treble damages ſhall not be recovered for both, yet he cannot 
recover Locum vaſtat?. 22 II. 6. 12. : 
(4) And it ought to be ſhewn ſo covered in the afſignment of the waſte. 
Dyer 108. 22 H. 6. 24. 
(e) See 5 Co. 12. a. 2 H. 4. 2. 1 H. 7. 14. 12 H. 8. 1. 
%) Viz, Oaks, elme, aſh, & c. for repair of the houſe, and under- 
wood, &c, for incloſures and firing ; but note; oak, elm, aſh, are not 
under-word, 21 H. 6. 46, which ought to be ſhe wn by the defendant in a 
writ or action of Waſte. Dyer 19. 5 5 
Sir W. W. The cutting of oaks of the age of ſeven years is not waſte, 
by Brian, 13 H. ) 21. But Newton, 22 H. 6. 47, ſaid, the termor can» 
not cut either oaks or aſh for fire- wood. 5 
(g) That many petty waſtes are puniſhable together, ſee 14 H. 4. 11. 
9 H. 6. 66. infra P, 


Writ of Waſte. 


D If a man maketh a leaſe for one year, or half a year, and 

the tenant do waſte, the leſſor ſhall have waſte, and the writ 

Ew ſhall ſay, which he holds for a term of years, and in the count 
he ſhall ſhew the ſpecial matter. Quzere Litt. 19.  _ 
E (a)) A termor may cut the under-wood growing under the 


N great woods and tall woods; but if there be not any tall 
wood, then he cannot cut the wood. P. 41 Ed. 3. 25. 42 
25 Ed. 3. 6. 10 H. 7. 2. | 
F And a man may have action of waſte, and count upon di- 
n vers leaſes. M. 44 Ed. 3. 17. See 34 H. 8. 12. 
8 G (5) The guardian ſhall not be puniſhed for waſte done by 
a ſtranger, &c. but a termor ſhall, &c. 44 Ed. 3. 17. 
? H (c) If tenant in tail leaſeth the lands for his own life, he ſhall 1 
e have an action of waſte againſt the tenant, if waſte be done. 
ü I (4) The grantee by fine of the reverſion ſhall not have a 
10 writ of waſte againſt the tenant before the tenant attorn : But Lit. 131. 
t if a reverſion eſcheat unto the lord, he ſhall have waſte againſt 


the tenant without attornment. 


78 And ſo if the king grant the reverſion by letters patent, the 


grantee ſhall have waſte without attornment. 
dA And ſo if a man deviſeth the reverſion unto another in fee, 
1 upon waſte done the deviſee ſhall have waſte without attorn- 
0 ment. 5 | 


7 K 

e hath an eſtate in fee-ſimple or in fee-tail. But a parſon or 138 

» prebendary ſhall have a writ of waſte upon their leaſe ; yet 
ſome ſay, that they have not the fee-ſimple in themſelves alone. | 

dC L (J) And if tenant for term of life commit waſte, and 
afterwards alieneth in fee, yet the writ of waſte lieth againſt 45 Ed. 3- 9. 

[f him: otherwile it is if the waſte be done after the alienation * e 4. 
made, as is ſaid : Tamen quære. 10 H. 7. 1. 25 Ed. 3. 36, 63. 

re . 

- _ | If 

- (la) Waſte in topping and lopping twenty aſhes and twenty elmt, and 

_ on a demurrer adjudged for the plaintiff. Dyer 65. a. But if the afſign- 


ment be in cutting down and ſelling twenty oaks, &c. and the defendant 
by pleads no waſte made, the. plaintiff cannot give in evidence lopping ot 
| eaks, Dyer 92. a. 

(5) But if the leſſee himſelf commits waſte, or commands another to 
do it, as to cut trees, &c. the leſſee may plead this in bar of waſte, but 
5 ttzben the leſſee ſhall be barred of his action of treſpaſs for ever. 5 H. 4. 
55 2. b. 2H. 7. 14. b. >. 
| (e) See 1 Inſt, 343. Litt. 145. cont. quære 2 H. 5.7. 

(d) See 34 H. 6.6. 5 H. . 19. Nat. Brev. 269. 

(e) See Fitz. Waſte 5. Litt. 145. Nat. Brev. 36. 


5 J) But for waſte done before the ſurrender (no) a & lon (of waſte) lies; 
quzre. 21 Ed. 4. 31. 3 H. 5. 8. 14 H. 14. 4. 19 H. 6. 66. And 

* the writ in that caſe ſhall be in the tenuit, 14 H. 6. 14. as fome held. But 

ae by others it ſhall be in the tenet, whether he be tenant for life or years; 


but if the leſſor enters with tort on the iſſue, the action is ſuſpended for 
Waſte done before the entry, 8 II. 6. 10. and he ſhall be ſummoned on the 
!ame land. 21 H.6. 57. 1. N 


34 H. 6. 8 
6 Ed. 3.17. 
Attorn. 13. 
12 Ed. 4. 3. 


e) And none ſhall have an action of waſte, but he who 10 H. 7.5. 


Writ: of Waſte. 


3 H. 7. 11. If an abbot committeth waſte in lands which he hath inM 
and 5 H. 7. ward, and dieth, the ſucceſſor ſhall not be charged. But if 
24. for the he be depoſed, the ſucceſſor ſhall be charged. M. 49 Ed. 3. 


reaſon of 


See 43 Ed. 3.8.” | 
. 3. Ar of waſte thall be maintainable againſt one upon a N 
22 H. 6. 2. leaſe made unto him, until he be promoted unto a benefice, 
and the writ ſhall ſuppoſe, that he holds for term of life. 
And ſo of a leaſe made to endure from ſuch a feaſt unto (a) 
ſuch a feaſt, the writ ſhall ſuppoſe, that he holds for a term 
of years in that caſe, and by the court the ſpecial matter ſhall 
be thewed. | 
(4) Deſtruction of villains by tillage, adjudged waſte. 0 
(c) Waſte done by a guardian unto the value of twenty P 
Res: was adjudged waſte, and the plaintiff recovered. H. 
Ss | | 
5 The termor is not bound to repair the houſes which are Q 
a ruinous at the time of the leaſe made unto him. 49 Ed. 3. 2. 
by nevi, If two coparceners leaſe lands for life, and waſte is com. R 
A houſe mitted, and afterwards one of them dieth ; the aunt and the 
which was niece ought to join in an action of waſte for the waſte done 
newly built before; and yet the niece ſhall (2) not recover any damages 


oe for the ſame, but the place waſted; and it ſeems they ſhall 


abated by hold the ſame. in coparcenary. M. 11 Ed. 3. | 

the guardi- If there be two coparceners, and one hath iſſue, and dieth, 
an, andno and her huſband 1s tenant by the curteſy, and committeth 
_—_—_ But waſte, his (e) ſon ſhall not have an action of waſte againſt 
Wbich was him without naming the other coparcener : But if he bring 
ence cover- ſuch (/ writ, it ſhall abate. Quod vide P. 2 H. 6. title 
edin the life Waſte. | | 

of the leſ- 

for, if the leſſee do eraſe it after his death, the heir ſhall have waſte, 45 Ed. 3. 3, 20. 
Ant. 39. D. | | Tl 


139 If there be tenants in common pro indiviſo, and one com- S 
mitteth waſte, the other two ought to join in an action of waſte 
againſt the third. See for that M. 3 Ed. 2. Waſte. | 
| If 


() See 14 H. 8. 11. Litt. 14. 7 H. . 2. 46 Ed. 3. 31. 

(5) So if villains by reaſon thereof go out of or leave the ſeigniory, it 
is exile, and puniſhable in waſte; contra, if only manumitted, & c. 2 H. 
i 1+ H. 41: 

(e) See 12 H. 8. 1. 7 H. 6. 38. ſupra C. 

(4) See 11 Ed. 2. Waſte 115. 45 Ed. 3. 3. b. 11 H. 4. 16. b. 48 
Ed. 3. 14. b. 35 H. 6. 23. b. Kelw. 10g. a. Nat. Brev. 101. 23 
H. 6. 12. 49 Ed. 3. 2. | ; # 

(e] See 9 H. 6. 11. b. Dubitatur, but Kelw. fol. 103. a, caſe 64. that 
the ifſue alone ſhall have it. 15 H. 7. 14. | 

(f) Seeg H. 6.11, 50 Ed. 3. 3. ante 39. D. 


Writ of Eſtrepment. 
T If the guardian commit waſte, and the heir being within 
age, bringeth an action of waſte, the guardian thereby ſhall 
| Joſe the wardſhip, and damages for fo much as is waſted, be- 
ſides the value of the wardſhip which is loft ; but if the heir 
(a) at full age do bring a writ of waſte againſt him who was | 
uardian, and recover, then he ſhall recover treble damages 
againſt the guardian, becauſe the ſame is out of the ſtatute of 
Glouceſter, which ſaith, that the guardian ſhall loſe the ward- 
ſthip; for he cannot loſe the wardſhip there; and therefore he 
15 not in that caſe as tenant in dower or by the curteſy are, 
who were puniſhable in waſte by the common law. Quod 
vide M. 12 H. 4. 3. in the title of Waſte, the opinion of 
Thirning. 1 LEED | 


(6) M. rit of Eftrepment. 


when a man hath a real action depending, as a forme- fem the 


don, or a dum fuit infra ætatem, or a (c) writ of right, or (e) frſt record 
ſuch action wherein the demandant ſhall not recover damages; for the re- 
then he may ſue this writ of eſtrepment againſt the tenant, cital of the 
inhibiting him that he do not make waſte, nor ſtrip, pendent aer town 
; "ks Tt; : 2 or the like, 

the action: And this is properly before judgment is given for ſhall not 
the demandant. abate the 

: 5 3 writ, be- 
cauſe it is original, not judicial. 3 H. 6. 16. No age in this writ, for it is in nature of 
treſpaſs, and no proceſs of utlawry, for that it is a preeyre. 14 Hf. 7. 10. If the de- 
fendant plead in arreſt of judgment, or releaſe be pleaded after verdict, or if the juſtices 
take advice of their judgment, the party may have eſtrepment, by Read, 2 H. 6. 13. 
4 Eliz, Dyer 210, 


U "HEAL are 950 manner of writs of eſtrepment: One * 6. 16. 


(a) Note; One ſhall not recover coſts on the ſtatute of Glouceſter. 
30 Ed. 3. 259.b 4 H. 4. 1. b. 14H 44 H. 3. % .aH 6 | 
3 b. 14 H. 6. 13. a. contr. 5 Ed, 4. 7. 2. See Kelw. 26. the ſtat. | 
289. 

(5) See Rot. Parliament. 28 Ed. 3. n. 19. A petition that this writ. | 
may lie in every action where the party is to recover damages, Reſp. Lex. 
antiqua ſervira. i 

(e) See 14 H. 7. 7. a. b. and Dyer 210. b. In a quid juris clamat, 
pending the writ, and alſo between the judgment and execution, in Dyer, 
Cateſby's caſe, dubitatur in a writ of dower, where the huſband did not 
die ſeiſed. Tr. 6 Eliz. Mo. 69. | | 


140 


14H. 7. 7. 


Nat. Br. 40. 


ier 


Writ of Eſtrepment. 


And another writ of eſtrepment lieth for the demandant, 


where he hath judgment (2) to recover ſeiſin of land, and be- 


fore execution ſued by habere facias ſeiſinam, he may ſue this 
writ, that the tenant do not waſte or ſtrip : And this writ X 
doth recite the recovery and judgment, &c. And alfo the de- 
mandant may have a writ of eſtrepment directed to the ſheriff, 
commanding him that he do not ſuffer the tenant to do waſte or 
ſtrip. | | 

+ 467 ſome ſay, that this writ of eſtrepment doth not lie in Y 
ſuch action where the demandant ſhall recover damages againft 
the tenant. But it ſeemeth reaſonable, that the demandant 
have ſuch writ where he doth recover damages, as where not: 
For it may be that the tenant is not of ability to ſatisfy the 
demandant for his damages. And alſo if the tenant ſhall be 
ſuffered to let the houſes to fall to decay, or to pull them 
down, and to deſtroy the parks and chaſes, it ſhould be very 


' Inconvenient. 


28H. 6.8. 
qu. 22 Ed. 3. 


3 
Eftrepment 


9. 
Eftrepment 
brought a- 
gainſt the 
defendant, 
ard a ſtran- 
ger to the 
recovery. 


6 H. 4. 2. 
24 Ed. 3. 
Eſtre pment 
15. 
is Eliz. 
Dyer 325. 


And in every real action the demandant may have a writ A 
unto the ſheriff, commanding him that he ſee that the ſtatute 
which ordaineth the eſtrepment be obſerved; and that he do 
not ſuffer the tenant to do ſuch ftrip : And by the like reaſon 
he may have the writ againſt che tenant, where he may receive 
damages, &c. | | | 

(3) And if the tenant do make a feoffment hanging the plea, B 
the demandant may have a writ of eſtrepment againſt the te- 
nant and againſt his feoffee, &c. And by the ſame reaſon it 
ſeemeth, that he may have a writ of eſtrepment againſt the 
tenant and thoſe who are his ſervants, naming their names, 
&c. (c) although they have nothing in the tenancy : Quære 
tamen. Vide T. 5 Ed. 2. Tit. Eftrepment. 

In an aſſiſe, and in every real action where the demandant C 
ſhall recover damages, he may have a writ of eſtrepment for 
ſtrip made after the judgment, and before execution: But for 

corn 


(a) See 21 Ed. 3.51. b. The demandant had judgment in a ſcire facias 
on a fine againſt B. and ſues an eſtrepment, and found pledges to purſue as 
he ought againſt B. and C. and others, of an eftrepment made between 
judgment and execution; all demand and had oyer of the record, and de- 
mand judgment, ſeeing they were not parties to the record, and C. pleads, 
that B. was his tenant for life, and concludes to the inqueſt; whereas 
he might have pleaded in bar, that he was not compriſed, and was 
amerced for his feint plea, &c. Note; The plaintiff did not dare to de- 
mur, but tendered an iſſue, viz. compriſed, and the others contra. 22 Ed.3.2. 

So note 3 The record may be falſified in this writ. Note; There ſhall 
no judgment be given in eſtrepment, till the ſpecial plea determined. 3 
H. 6. 1 ey 4. See Judgment therein for damages, Paſ. 19. Eliz. 
Rot. 841. Bendl. 220. | 7 | : 

(6) See infra, H. 22 Ed. 3. 2, 3. 

(e) And this was ſo at Common Law. 22 Ed. 3. 3. 


5 5 baron, there he may ſue a writ out of the Chancery directed 


Writ of Eftrepment. 


corn cut and carried away after judgment, and before execution 
ſued forth by the demandant, the demandant ſhall not have a 
writ of eſtrepment. Quere what remedy he ſhall have: It 
| ſeemeth none; for the tenant may take the profits of the lands 
before execution, as I think, for it ſhall not be ſaid eftrep- | 
ment, if not that the tenant do ſuch a thing, which ſhall : 
ſaid waſte if a termor had done it. | | 

D And when a man purchaſeth his original writ directed to 18 H. 8. f. 
the ſheriff, then may be purchaſed his writ of eſtrepment Note; A 
againſt the tenant, if he will; or a writ unto the ſheriff, com- man cannot 
manding him to ſee that the ſtatute which ordaineth the eſtrep- hate mis 


» be- 
ment be obſerved. deve the 


o 


award of the 
writ and the return; for the ſtatute giveth it pendent the writ, and it is not pendent 


till returned. See 12 R. 2. Eftrepment 6. By Charlton, he ſhall not recover da- 
mages for waſte before the judgment againſt the tenant of the land. 
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And if a man ſueth a writ of right unto the lord of a court - 141 


” — 


to the ſheriff, that he ſee that waſte be not done, &c. or he 
may ſue a writ out of the Chancery directed to the party 
himſelf, commanding him that he ſhall not do waſte, &c. and 
an attachment thereupon. And when the writ is depending in 
the Common Pleas, then the demandant ſhall have the writ of 
eſtrepment out of the Common Pleas or out of the (a) Chan- 
cery, at his election. | 
And the writ may be directed unto the ſheriff and the party; 3 H. 6. 1 3. 

or he may have ſeveral writs, one to the ſheriff, and = ; 

other to the party. | OT | 

And hanging the action the tenant may do waſte, and ſhall 3H. 6. 16. 
not be puniſhed, becauſe it is before the prohibition delivered 17 R. 2- 
unto him; but only for that waſte done after the (5) prohibition Br. Efrepe 


megt 13. 
delivered, they Ne at 
| g | N | iſſue, if it 
were before the delivery, or after. 33 H.6.6. 14H. 7:7- 2 H. 6. 13. 


—— 
i — 
—5 


99 And if a firanger of his own wrong do waſte after the 
prohibition delivered unto the tenant, and againſt the tenant's 


will, then the tenant ſhall not be puniſhed for that waſte, &c. 
: | In 


(a) 2 H. 6. 13. 2. 33 H. 6. 86. 4. cont. 33 Ed. 3. Brief 917. 

(5) But the defendant ſhall not be impriſoned for a waſte done after, 
except the writ was directed to him; adjudged in a caſe between the Earl 
of Cumberland, and the Counteſs Dowager. 16 Jac. 1. . 

(e) In an eftrepment againſt an infant, who is in by deſcent, he ſhall 
not have his age by award, becauſe he is to anſwer for the contempt. 
2dly, For Waſte done after the prohibition by his guardian in ſocage, 
without his command, he ſhall not be puniſhed, for the prohibition ex- 

tends 


i 


Writ of Eftrepment. 


In a ſcire facias to execute a fine, if the tenant do commit I 
waſte, the demandant may ſue a writ of eftrepment, &c. 

In an aſſiſe the tenant did (a) waſte after verdict, and be- K 
fore judgment given, and afterwards the plaintiff had judg- 
ment, and afterwards ſued a writ of eſtrepment againſt the 
tenant for the waſte done by him after the verdict and before 
{Fenn ; and it was awarded, that the writ was well brought, 

» 21 „3. : | : 

33H.6.6. And a _ of eſtrepment againſt the tenant for waſte done L 
cont, by after the judgment, and before execution, was maintainable 
ſome. at the common law before the ſtatute. | | a 
1 Eli. And if a formedon be brought of a manor, and after the M 
3 32.5, eſtrepment is brought againſt the tenant, and afterwards a te- 
ac nancy doth eſcheat unto the manor, and the tenant doth com- 
4 Ed. 3. 32. mit waſte in that manor, he ſhall be puniſhed for the ſame, 
Br. Eſtrep- and yet it is not demanded by the writ, but ſureties were de- 
ment 12. manded by the writ in the name of the manor, and the land 
142 cometh in lieu of the ſervices, &c. | 54 
14 H. 9. 10. If a man do recover in a writ of waſte, he ſhall have a writN * 
Cutler and of eftrepment againſt the defendant for waſte done after the 
Keble. judgment, and before the execution. # H. 4. 16. 1 
21 Ed. 3. 3. Im attaint in the Common Pleas the plaintiff ſhall have the O 
Br. Eftrep- writ of eſtrepment againſt the defendant out of the Common 
ment7. Pleas, if he will, or out of the Chancery. 2 H. 6. 13. 
Quere, if If a man ſve a juris utrum againſt ſeveral tenants, as heP 
Juſtices of may, or a ſcire facias againft ſeveral tenants, there he may 
aſſile 4447 have an eſtrepment againſt any of the tenants, and not againſt 
3 this them all. And ſo it ſeemeth if a formedon be brought againſt 
34 Ed 3' two tenants jointly, the demandant may have an eſtrepment 
Efrepment againſt one tenant only. e 


14. | 
Eſtrepment 11.5 Ed. 2. Joint-tenancy at the original is a good plea ; otherwiſe to 
ſay, th# he was joint tenant at the time of the judgment given, | 

| = | = And 


tends only to waſte done by himſelf; yet a tenant for life ſhall be charged 
in a writ of Waſte, for a Waſte done by a ſtranger. 3 H. 6. 17. See 28 
H.6. 8. | 

(a) See it adjudged, that he ſhall have a writ of eſtrepment in ſuch caſe, 
21 Ed. 3. 51. b. 14H. 7.7. a. b. Vet it is held, he may have a writ to 
the ſheriff to inquire of the damages for the waſte done between the ver- 
dict and judgment, and upon the inqueſt, the other ſhall be put to anlwer 
the damages. 21 Ed. 3. 3. a. 21 Ed. 3. 51, Note; the writ which 
was prayed was a venire facias to anſwer to the eftrepment, and it was 
granted; ſo that it ſeem» no prohibition preceded. See 14 H. 7. 7. for a 
ſcire facias before a writ of eſtrepment granted, but. if the tenant does 
Waſte after a view, and before judgment, a ſcire facias lies on a ſurmiſe 
thereof, or a Writ of Eftrepment, 6 H. 4. 1. b. Sce the Regiſter 77. b. 
zmong the notes, 


Writ de Partitione facienda. 


Q And in a juris utrum ſued in London, a man ſhall have a b 
writ of eſtrepment directed to the ſheriffs of London, as ap- = 
peareth by the Regiſter. £ | | i 3 


. 
f r 
4 


Writ de Partitione facienda. 


R 1 writ de partitione facienda is ſuch (a): | 
The king, &c. if A. ſhall make you ſecure, &c. ſums 
mon B. &c. to ; Sr wherefore, ſeeing that the ſaid A. and B. 
hold together and undivided three acres of land with the ap- 
purtenances in I. of the inheritance which was M.'s, the mo- —_ 
ther of the aforeſaid A. and B. whoſe heirs they are, the the 1 
ſame B. oppoſes N partition thereof between them ac- 
, cording to the law and cuſtom of our kingdom of England, 
and does not permit it to be made, unjultly, as it is ſaid, 
and have you there the ſummoners and this writ. Witneſs, 
&c. | a 
8 And if the huſband hath one part of the land by purchaſe, 9 H. f. 16. 
and the other parcel in the right of his wiſe, and another co- Qære, if 
parcener hath another * as one of the heirs of the common P by ceners 
aceſtor ; then the huſband and the wife ſhall have a writ of? lacs 5 
. againſt the third coparcener, and the writ ſhall be have a writ 
ſuch: . of Partition. 
The king to the ſheriff, &c. if E and Mary his wife ſhall 62 J 
make, &c. ſummon Margaret, &c. to ſhew wherefore, ſeeing 
that the ſaid I. is in right of her the ſaid Mary, of her pur- 
party happening to her of the manor of T. which was A.'s, 
the father of the aforeſaid Mary, one of whoſe heirs ſhe is, and 
the ſame I. by virtue of a feoffment made to him by F. ano- 
ther daughter and heir of the aforeſaid A. of the purparty of 
her the {aid F. happening to her of the ſame manor, and the 
aforeſaid Margaret! the daughter and third heir of him the 
ſame A. hold together and undivided the manor aforeſaid with 71 
the appurtenances, ſhe the ſame Margaret oppoſes making 1 
partition, &c. | THY 
A And there is a rule in the Regiſter ſuch, that is to ſay, that 143 
Anno 12. at York, was ſealed a writ de partitione facienda 34 Ed 3. 
betwixt ſtrangers ; and there it was ſaid, that a man ſhould Partitioa 14. 
| have 
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(a) If he counts of an eſtate · tail in the anceſtor, it is ſufficient without 
ſhe wing the commencement thereof, for in this writ the land is not in 
demand, but only the poſſeſſion affirmed (or aſcertained). Dyer 79. b. 
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Writ de Partitione facienda. 


have the ſame in every caſe without de hzreditate in the writ : 
And it 15 there ſaid, that that writ was never ſeen before. 

And if a man will ſue a writ of partition for lands in Lon. B 
don, then he ſhall have a writ unto the mayor and ſheriffs of 
London in the nature of an audita querela, and the writ ſhall 
be ſuch : 5 5 

The king to the mayor and ſheriffs of London, greeting: 
It is ſhewed unto us, on the behalf of S. of H. and I. his 
wife, that whereas they R. and S. held, together and undivided, 
one meſſuage with the appurtenances in London, the fame R. 
and 8. oppoſe making partition thereof according to the law 
and cuſtom of the ſame city, and permit not the ſame to be 
made, to the no little damage and grievance of them the ſaid 
S. and I. and contrary to the cuſtom that has hitherto been held 
and approved in that city : Therefore we command you, that 

having heard the complaint of them the ſaid S. and I. in this 
matter, and having called before you R. and S. and, from 
hence, heard the reaſons of the parties thereupon, you further 
cauſe to be done to the ſame S. and I. in the premiſſes, that 
which of right, and according to the cuſtom of the city afore- 
ſaid, hath been done. Witneſs, &c. | 

And by that it appeareth, that by the cuſtom of LondonC 
one joint-tenant, or tenant in common, ſhall have a writ of 

| partition againſt his companion. I 

"A G8 And partition may be made in the Chancery, where one of 

ne 1 is in ward to the king. : | 

11 H. 4. 61. And partition may be made of an advowſon or of a rev r-D 

28 H. 6.2, fion, that one ſhall have the reverſion of ſuch acres, and ano- 

9 Aff. 23. ther ſhall have the reverſion of other acres; and ſuch partition 

3 Ed. 4. 9, may be without deed. 6-Ed. 3. 47. | 

"pM And it appeareth in 3 Ed. 4. that tenants in common may E 
45 Ed. 3. ,. make babe by deed. | 

9 H.6. ,. And partitions betwixt huſbands and wives ſhall bind the F 

19 H. 6.25. wives, if they be equal. And by partition made of a manor 

2H. 3. 8. ac. without ſpeaking ot the advowſon, the advowſon doth remain 

47 Ed. 3. in common. And joint-tenants do make partition of a mill 

3 d. 4. 9. without deed, ard adjudged good. Trin. 47 Ed. 3. 5 H. 

19 H. 6.26. 7. 22. 7 Aſſ. 19. 45 Ed. 3. 12. 

that they | | | 

cannot. 21 Ed. 3. Partition 9. 21 Ed. 3. 31. Partition 10. Thorpe. 


(a) If one coparcener doth leaſe her part unto another co. G 
parcener for years, yet ſhe ſhall have a writ of partition 19 
5 er 


7 a= — 


(la) See 21 Ed. 3. 57. 4. b. In a Partic' faciend', by A. againſt B. who 
pleads, that the plaintiff had leaſed to him his purparty for five years, > 
EI | . that, 


Writ de Partitione facienda:- 


her fiſter during the term of years. 22 Ed. 3. 57. [17.] 
Dyer 52. 

B H Alfter partition in the Chancery, ſhe which is within age, 

after ſhe cometh of full age, if ſhe have too little, ſhall have a 

writ de partitione facienda againſt her ſiſter; or a ſcire facias, 144 

upon the record of the partition in the Chancery, againſt her The 3 
coparcener, which ſhall be returned into the Chancery, &c. ige flcise, 
| to ſhew wherefore new partition or extent ſhall not be made, 1 

&c. | | 

I And partition betwixt coparceners, that one ſhall have the 10 Ed. 1. 
occupation of the land from Eaſter until Auguſt, ſolely and in Partitionat. 


ſeveralty to herſelf, and then that the others ſhall occupy the 22 8 

| lands ſolely and ſeverally from Auguſt to Eaſter, yearly to 9 : 
1 them and their heirs, is adjudged a good partition in the time Bridgwa- 

t _ of king Ed. 1. Co. Lit. 167. b. | E ter's caſe ae. 

8 K And by the ſame reaſon it ſeemeth a good partition, if two Co. Lit. 4. 

n eoparceners have two manors by deſcent, and they make a par- 

T tition, that one ſhall occupy one manor one year, and the 


other the other manor for that year, and then that he who 
occupied one manor one year, {ſhould occupy the other manor 
for the year following; and ſo they and their heirs ſhall change 

every year, and occupy the manor which the other coparcener 

did occupy the year before. 1 

L And alſo coparceners may make partition for term of life, 
or for years. 20 H. 6. 13. Lit. 57. . 

M And alſo partition, that one ſhall have the land which is in- V. 57 Lit. 
tailed, and the other the fee-fimple land, is a good partition; a 66 
and the proceſs in this writ is ſum', attachment and diſtreſsse 
infinite Ca). 8 | 


N Tit 


that, ſaving to him kis ſaid term, he is ready to make partition, and always 
has ſo been, and hir proteſt was entered on the roll. Skipw. to have dama- 
ges, replied, that he had not been always ready, et non allocatur. For 
although he counts ad damnum, yet no damages ſhall be recovered, and 
therefore a partition was awarded with a ſaving of the term, and by Can- 
diſh the like law is in a nuper vbiit, account, Perambulatione facienda. 
But by Strange and Martyn, the plaintiff ſhall recover damages. 7 H. 6. 


(a) If there be lord, three coparceners meſnes, and a tenant (of the 
meſnalty) and one of the coparceners purchaſes the tenancy, this is not 
only a partition of the meſnalty being thereby extinguiſhed for a third part, 
but it is alſo a diviſion of the ſeigniory parambunt; for now. the lord mult 
make ſeyeral avowries. See 36 H. 6. 7. Co. Lit, 167. b. 


Vrit de Excommunicato capiendo. 


(a) Writ de Excommunicato capiendo. 


20 H. 6. 1. EFORE this writ ſhall be granted, the contumacy and con- N 
Not good by tempt made by the party unto holy church. ought to be cer- 
his ordinary tified into the Chancery by the biſhop by letters under his ſeal. 
* 6. But this certificate by letters may be made into the Chancery by 
archdeacon à biſhopele, before he be conſecrated : And alſo the ſame may 
dothcertify. be certified by letters of the chancellor or vicar-general, when 
and it is ſaid the biſhop is beyond the ſeas, or out of his dioceſe, in remo. 
that he was tis agend', &c. And although the biſhop be in his dioceſe, 
n yet the certificate of the vicar-general by his letters unto the 
and yet it is Chancery, reciting that the biſhop is in remotis agend', is 
doubted good, and ſhall not be traverſed. And in time of a vacation 
whether of the biſhoprick the certificate ought to be made by the guar- 
. 3 dians of the ſpiritualties for the time being, or by the arch- 
he amet biſhop, &c. if he be guardian of the ſpiritualties. | 
have benefit And upon this writ he ſhall have an alias and a pluries, and O 
to ſeize if they are not anſwered, an attachment againſt the ſheriff, di- 
temporal- rected unto the coroners, returnable in the King's Bench. 

— ar | *— And if the excommunicate hath made ſatisfaction unto the A 

= <= i church for his contumacy and contempt, &c. then the biſhop 
ralties as a OT Vicar-general, or the guardian of the ſpiritualties, &c. as 
biſhop hath. before is ſaid, ought to certify to the king in the Chancery, 
145 that the party hath made ſatisfaction unto the church for the 
contempt, &c. and thereupon he ſhall have ſuch writ to the 

ſheriff, viz. (6). | | 
The king to the ſheriff of Lincolnſhire, greeting: Whereas 
we commanded S. and I. who by the denunciations of the dean 
and chapter of the church of the bleſſed Peter of York, (the 

Tee —_ vacant) ; or thus, by the denunciations of the wor- 
-., Tſhipful father A. biſhop of Wincheſter, as excommunicated 


| corny and contemning the keys, to have age done them 


y you by their bodies according to the cuſtom of Toglane, 
| 5 ES unti 


(a) Paſ. 24 Car. 2. B. R. (L. R. 130) Note; By Hale, the ſheriff 
cannot break the houſe on an excom' capiendo. 5 

(b) See Lib. Parl. 25 Ed. 3. n. 31. A petition, that no excommunicato 
cap' ſhall iſſue before a ſcire facias againſt the party, to know whether the 
caſe be lay, that ſo the party may reverſe it, if the matter be lay, or ſhew 
the matter where the excom' capꝰ is pleaded againſt him: But it ſeems the 
keepers of the king's conſcience at that time were ſuch, that both were 
there denied. Though it is hoped mankind will at Jength have their eyes 
opened to ſee the milchiefs occaſioned by this writ, W. Bohun. 


Writ de Cautione admittenda. 


until they ſhould make ſatisfaction to holy church, as well 
touching the contempt as the injury to it by them committed; 
and now from them the dean and chapter; or thus, from him 
the ſaid biſhop, they have deſerved to obtain the benefit of ab- 
ſolution in form, as they the ſaid dean and chapter have ſigni- 
fied to us by their letters patent; or thus, as he the faid biſhop 
hath ſignified to us, &c. We command you, that without 
| delay you cauſe that they the ſaid S. and I. be delivered out of 
the priſon wherein they are detained, if they are detained in 
the ſame upon that and no other occaſion, &c. _ . 
B And if the ſheriff will not execute that writ, he ſhall have 
an alias and pluries, and attachment againſt the ſheriff, direct- 
ed unto the coroners, returnable jato = King's Bench. (ind 
C Andif the party excommunicated, who is ſo taken and in 
_ priſon, offer ſufficient caution or ſurety, to abide the ordinan 
ces and rules of the holy church, and the judges there and the 
ordinary do refuſe for to take ſuch caution or ſurety, then he 
may have another writ unto the biſhop to admit of his caution, 
and the writ is ſuch : 


, (a) Writ de Cautione admittenda. 
A | 
) i 

1 king, to the worſhipful, &c. Whereas we commanded 
I A. as one by your denunciation excommunicated, and 
5 contemning the keys of the church, to- have juſtice done to him 
h by his body by our ſheriff of Lincoln, accofding to the cuſtom 
| of England, &c. until he ſhould have made ſatisfaction to holy 
5 church, &c. It is ſnewed unto us, on the behalf of the ſaid 
A A. that although the ſame A. hath Frequently offered to you 
5 fit caution to obey the commands of the church in form of 
= law, that he might by this be able to obtain the benefit of ab- 
ad ſolution : Nevertheleſs you have hithertg refuſed to admit from | 
8 him ſuch caution, at which we wonder: And becauſe we will 
d, not that the ſame A. he longer detained in priſon contrary to 
til juſtice, we command you, that having accepted the caution 

aforeſaid from the aforeſaid A. you command him the ſaid A. 
riff to be delivered from (+) the priſon wherein he is detained by | 

occafion of the premiſſes, otherwiſe we ourſelves will execute 
oo that which is ours in this behalf. „ | 
= F | And 
the a | . 
ere (a) See Bacon of Government 113: touching this writ. ; 
yes (5) See Rot. Clauſ. 7. H. 3. (5.) m. 2. tunc, &. infra ecclefiam ab- 


ſolvexe vetitis. Quere the Canons Temp. H. 1, 


Writ de Cautione admittenda. 


And if the biſhop will not ſend unto the ſheriff to deliver D 
the perſon ſo excommunicated, then he ſhall have ſuch a writ 
out of the Chancery for to deliver him. 


The king, &c. on the behalf of A. who by the denunciation 
of the worſhipful, &c. and rehearſe the writ ſent before unto 
the biſhop for deliverance of the priſoner, &c. And becauſe 

we will not that the ſame A. be detained longer in priſon con- 
trary to juſtice, we command that you go in your own perſon 
to the af>reſaid biſhop, and in our behalf adviſe and effectu- 
ally dire& him, that having accepted the caution aforeſaid from 
the ſame A. he command him the ſaid A. to be delivered from 
the priſon aforeſaid. And if the ſaid biſhop or the keeper 
will not do it in your preſence, then do you cauſe him the ſaid 
A. to be delivered out of the priſon aforeſaid, if he be detained 
in the ſame upon that and no other occaſion. Witneſs, &c. 

And upon this writ he ſhall have an alias and pluries unto E 
the ſherif ; and if he do not ſerve the writs, he ſhall have 
attachment againſt the ſheriff, but ſo ſhall he not have againſt 
the biſhop, &. | | | 

And it the biſhop do certify by his letters into the Chan. p 

ry, that he hath ſent unto his official or archdeacon to ab- 
ſolve the party excommunicate, then the party ſhall have a 
writ unto the ſheritf rehearſing theſe letters, &c. We command 

ou, that without delay you cauſe the aforeſaid A. to be de- 
— out of the priſon wherein he is detained, when it ſhall 
appear to you that he is abſolved from his excommunication 
by the aforeſaid official or archdeacon, if he be detained in 
the ſame upon that and no other occaſion. Witneſs, &c. | 

And upon that writ he ſhall have an alias, pluries, and at- G 
tachment againſt the ſheriff, if he do not ſerve the writ. 

And yet it ſeems that the official or archdeacon to whom the 
biſhop hath ſent his letters to abſolve the party, is not bound 
to certify the ſheriff, that he hath ſuch letters ; but the ſheriff 
ought to go or ſend to them to know the truth thereof, and 
thereupon to deliver the party : And the biſhop, or he who 
excommunicated him, and upon whoſe certificate the party was 
taken, may command the ſheriff to deliver him, as it appear- 
eth by the writs in the Regiſter. 

And if a man be excommunicated, and taken by a ſignifica- H 
vit, and after offers caution unto the biſhop to obey the church, 
and the biſhop do refuſe, for which he ſueth a writ to the 


' ſheriff to go unto the biſhop, and to warn him to take 


caution, &c. now if the biſhop think in his conſcience, or 
Randeth in doubt whether the ſheriff will deliver him by 
that writ, the biſhop may purchaſe another writ directed to 
the ſheriff reciting the caſe, and in the end thereof, 


n [ 


Writ de Cautione admittenda. 


We command you, that by no means you deliver him the 


ſaid A. from the priſon aforeſaid, unlefs at leaft he offers 


caution by pledges in your preſence to ſatisfy the ſame biſhop, 
without the ſpecial mandate of us or of him the ſaid biſhop 
in this behalf. Witneſs, &c. Es 

A And it the biſhop do take caution of the party to obey 
holy church, then the biſhop may certify the ſame into the 
Chancery, and thereupon the party ſhall have a writ unto the 
ſheriff for to deliver him. | | | 

B And if the ſheriff do deliver ſuch perſons excommunicate 
without order of law, then upon 9 of the biſhop into 
the Chancery, he ſhall have a new writ unto the new ſheriff 
rehearſing che matter, commanding him to take the ſaid per- 
ſon, and to detain him in priſon; and alſo in the ſame writ 
he ſhall command the ſheriff to make the old ſheriff to anſwer 


, the king in his bench for the contempt : And if the ſheriff 


who ſetteth the party at large be yet ſheriff, then it ſeemeth 

the writ ſhall be awarded unto the coroners to apprehend the 

party excommunicated, and to cauſe the ſheriff to appear, &c. 
[ as before is ſaid. | 


And if a man be excommunicated before the chancellor of 


Oxford, &c. and the chancellor doth certify this excommuni. 


cation into the Chancery, &c. upon the ſame certificate the 
king ſhall award a ſignificavit unto the ſheriff to apprehend 
the party; and the writ ſhall be ſuch: Whereas of our 
eſpecial favour we have granted, (a) that the chancellor of the 
univerſity of Oxford for the time being may ſignify and certify 
by his letters patent to our chancellor of England for the time 
being, of the names of all perſons of the juriſdiction of the 
ſaid chancellor of Oxford be excommunicated, and ſhall con- 
tinue ſo for forty days (6) upon the 2 or certificate of 


patent thereof made is more fully contained; and John F. 
chancellor of the univerſity aforeſaid, &c. by his letters, &c. 
that W. of B. &c. of his juriſdiction for his, &c. as in the 
writ. And quzre if the univerſity of Cambridge have ſuch 
privilege; it ſeemeth they have. | 

D If a man be ſued in the ſpiritual court, and he purchaſe a 
Prohibition and deliver the ſame, and notwithſtanding they 
proceed, for which cauſe the defendant ſueth an attachment 


upon 

(a) Vide Lib. Parl. Ed. 1. 194. Rot. Pat. 9 Ed. 3. Pars 1. m. 10. Pat. 
12 Ed. 3. Pars 2. m. 8. Pat. 14 Ed. 1. Pars 1. m. 47. Pat. 21 Ed. 3. Pars 
3. m. 22. Pat. 26 Ed. 3. Pars 1. m. 24. 


peal to the court of Rome. 


him the ſaid chancellor of Oxford aforeſaid, as in our letters 


(5) See 20 H. 6. 25. That within the forty days there might be an ap- 
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Writ de Gautione admittenda. 


upon the ſame prohibition, and pendent the attachment the 


deſendant in the ſpiritual court is excommunicated, and the 


2 H. 4. 3. 


ſame certified into the Chancery, by reaſon whereof a ſigni. 
cavit is awarded unto the ſheriff againſt the defendant for to 

take him: Now the defendant may come into the Chancery, 

and ſhew how that he had a prohibition, and an attachment 


thereupon againſt the party, and that pendent the attachment 


he is excommunicated, and the ſignificavit awarded to take 
him. (a) Now upon that he ſhall have a ſuperſedeas directed 
unto the ſame ſheriff, reciting all the matter, commanding 


him not to take him; and if he do take him for the occaſion 


aforeſaid, that he deliver him donec placitum dicti attachia- 


ment' ſuerit diſcuſſ', &c. And this writ ſhall iſſue out of the 


Chancery, (6) if the attachment be not returned into the King's 
Bench. But if the attachment be returned into the King's 
Bench, then he ſhall have this writ of ſuperſedeas out of the 
King's Bench, or out of the-Chancery, at his pleaſure. And 
it ought to appear by the certificate of the biſhop, that he 
hath been excommunicated by the ſpace of forty days, before 
the ſignificavit ſhall be awarded. 
And if a man be ſued in the ſpiritual court, or the biſhop E 
ſue or cite him ex officio, and excommunicate him, and cer. 
tify the ſame into the Chancery, and upon the ſame a figni. 
ficavit is awarded unto the ſheriff for to apprehend him, &c. 
and afterwards the official by letters certiſy into the Chancery, 
that he hath appealed from that ſentence unto the. court of 
Rome, or unto the court of Canterbury, &c. then upon that 
certificate he ſhall have a writ of ſuperſedeas directed unto 
the ſheriff, reciting that he hath appealed, commanding him 
not to apprehend him pending the appeal in the buſineſs 
aboveſaid; or thus, to ſurceaſe, until we ſhall have ordained 
otherwiſe from our council, or until ſuch a day; or thus, to 
ſurceaſe, &c. and he hath apprehended him on that occafion, 
then that he cauſe him to be delivered out of the priſon afore- 

ſaid, &c. wherein, &c. | | Et: 
And after the ſignificavit awarded againſt the A if he 
bring the pope's (c) bulls into the Chancery, teſtifying 2 
. ne 


(a) See the like writ, Rot. Clauf. 5 H. 3. m. 6. Quia conſtat nobis in 
mandatorio noſtro nos fuiſſe circumventos. 

' (6) But yet by Morris and Thorp, in the like caſe, they would not 
grant a ſuperſedeas out of Chancery, while the Comman Pleas, where the 
attachment is returnable, is open. 38 Ed. 3. 144. ; 

(c) So that an appeal to Rome was fallcient for a ſuperſedeas. 20 H. 
6. 26. Vet a repeal of an excommengement made by judges delegated by 
the pope was not ſufficient to make one re ſponſible againſt a certificate of 
|  excommunication 


Writ de Cautione admittenda. 


he hath appealed from that ſentence, &c. he ſhall thereupon 
have a ſuperſedeas unto the ſheriff; and in the ſuperſedeas it 
behoveth not to make mention of the pope's bulls, but to ſay, 
that as by certain publick inſtruments, &c. And he ought to 
prove his diligence in ſuing his appeal by witneſſes, or by 
oath, and within the year of the time of his appeal ſued. 
And the rule in the Regiſter is, writs of ſuperſedeas (hanging 
appeals) ought not to be; if it do not appear upon record in 
the Chancery that the ſignificavit is granted and paſſed, &c. 

F And this writ of fignificavit doth not lie but where a man is 
excommunicated by a ſpecial name, and in a ſpecial ſuit 
againſt him by the ordinary ex officio, or by the party; for 
that is called the ſentence of the greater excommunication, 
and upon certificate thereof in the . eee doth the writ lie. 
But where he is not eſpecially excommunicated, &c. (a) al- 149 
2 that the biſhop certify that he is excommunicated in 
the ſentence of excommunication, upon that this writ of ſigni- 

ficavit doth not lie, for they ought to expreſs the cauſe, and 

| ſue againſt him ſpecially in the certificate. 855 

* an excommengement certified by the pope's bulls, a 

ſignificavit ſhall not be granted. 

If a biſhop certify an excommengement into the chancery, [ 65 J 
made in time of his predeceſſor, an. the contumacy, &c. he !: 


7 ſhall have a 5 0 thereupon: But upon the certificate * ng 14. 
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1 
4 : 
| of the commiſſary (5), or official, of an excommengement in 8 H. 6. 3. 9 
c | | the 20 H. 6. 1. i 
t ; 7 Ed, 4. 14» Ny 
0 excommunication by the archbiſhop. 16 Ed. 3. Excom' 4. And note 
n well 14 H. 4. 14. where on a ſeatence given at the court of Rome, a de- 
A legacy was made to the archbiſhop of Canterbury, to execute the excom- 
F mengement, yet the party was ſtifl reſponſible, for that the archbiſhop did 
| this not as archbiſhop or judge, but only as an officer, and therefore he 
0 cannot abſolve him till agreement made with the party. See Rot. Parlia- 
n, ment. 6 Ed. 2. m. . Petitio Abbatis de Rufford. 
e- (a) Nota: Excommunicatio aut fertur a jure, & tuno eſt pena delict', 
vel ab homine & tunc eſt pena contumaciæ in non veniendo vel parendo, 
: utraq; autem vel major qui privat a receptione ſacramentor* & ab hominum 
2 conſortio qualis eſt hodie in uſu, and is commonly called at this day, ex- 
at communicatio vel minor quæ excludit a præ ceptꝰ ſacramentor* eſtq, lata vel 
he a lege ut per excommunicationem excommunicato, vel ab homine licet 
raro. Lib. de Rubric. de Sententia Excom'. Note; in certifying an ex- 
3 commengement, the cauſe muſt be expreſſed, and if not ſufficient, the 
in party ſhall haue a writ out of Chancery to aſſoil him. 14 Hf. 4. 14. It 
ſeems the cauſe need not be certified, but where a prohibition is brought 
not againſt the biſhop ; but on a general certificate it ſhall be intended to be for 
the the ſame cauſe as is in the prohibition. 28 Ed- 3. 97. 2. 22 Ed. 4. 20. a. 
20 Ed. 3. Excom. 9. 16 H. . 16. ing 7. 4. 3. b. : 
5 (b) See 11 H. 4. 64. a. by Hankf. at the ancient common law, a com- 


/ millary might certify ex communication; but he was reſtrained by parlia- 
0 ment. | r 
tion | | | | And 


150 


pit, &c. 


Writ de Cautione admittenda. 
the Chancery, and of the contumacy, a ſignificavit ſhall not 


be granted; nor upon the certificate of an abbot, who hath 
ordinary juriſdiction, of an excommengement in Chancery, a 
fignificavit ſhall not be granted. | h 


If a biſhop certify in Chancery, that another biſhop hath A 


certified him that the party is excommunicate in his dioceſe, | 
and ſo hath remained by the ſpace of forty days; the ſame 


certificate is void, and a ſignificavit ſhall not be granted there- 


upon. | 

FE a man be excommenged in the ſpiritual court, and the B 
biſhop certify the ſame in the Chancery, and hath a writ of 
ſignificavit directed unto the ſheriff to apprehend the party, 
and the defendant do appeal unto the court of Rome, and 


bath bulls and inftruments exhibited into the Chancery to 


prove the ſame ; then upon theſe bulls, &c, ſhewed in Chan. 
cery, he ſhall have a ſpecial ſcire facias, rehearſing all the 
matter, directed unto the ſheriff, to warn the party at whoſe 
ſuit he was excommunicated to appear in the Chancery at a 
certain day; to ſhew cauſe why he ought not to ſurceaſe to 
apprehend the party ſo excommunicated depending the ſame 
appeal; and alſo commanding the ſheriff to take ſufficient 
ſureties, who will anſwer body for body, for him who 1s ſo 
excommunicated, to purſue, &c. and to do unto the party as 
the court ſhall award, and that then he do ſurceaſe to appre- 
hend him. And if the ſheriff return the writ of ſcire 40 
that he hath warned the party, and hath ſent that writ unto 
the bailiff of the liberty, who had given him anſwer, that he 
had warned the party at whoſe ſuit he was ſo excommuni- 
cated, to apr in the Chancery at the day given by the 
ow if the party who was returned warned doth 
not come to appear, then he who was excommunicated ſhall 
have another writ unto the ſheriff for to deliver him, &c. if he 
hath apprehended him; and if he hath not taken him, that 
he do ſurceaſe for to apprehend him, &c. E | 
And if a man be exconimunicated by the biſhop, and after C 
the vicar-general certifieth the ſame into the Chancery, be- 
cauſe the biſhop is in remotis, for which a ſignificavit is 
or and he 1s taken by it; and then he who is appre- 
ended, by his friends ſheweth in the Chancery how that he 
hath appealed unto the court of Canterbury, which he fol- 
loweth with effect: Upon this ſurmiſe he ſhall have a writ 
; b mY JR __ unto 


And note the cauſe why none inferior to a biſhop can-invoke the aid of 
the temporal arm, Lindw. de Senten' Excom' cap? Præterea, & c. See 11 


H. 4. 64.7 Ed. 4. 14. but otherwiſe of committing of adminiſtrations or pro- 
bate of wills, | 325 


Writ de Cautione admittenda. 


unto the ſheriff, who hath the party excommenge in his cuſto- 
dy, commanding him that he warn the biſhop or the vicar- 
general, and him who ſued the proceſs againſt the party ex- 
commenge to appear in a certain day in the Chancery, to ſhew 
a wherefore the party ſhould not (pending the appeal) be deli - 
vered; andallo to cauſe the party excommenge under ſafe 
cuſtody to come, and to do as the court ſhall conſider in the 
ſaid cauſe. | 8 
D If the biſhop do excommunicate a man, and certifieth the 
; ſame into the Chancery, and thereupon a ſignificavit is award- 
ed, and the party taken thereby, and he ſueth appeal in the 
court of Canterbury, or of Rome, &c. and hath a feire facias 
againſt the biſhop as aforeſaid, and againſt the party, to an- 
ſwer in Chancery, and ſhew cauſe why he ſhould not be de- 
livered; by which the biſhop and the party are warned, and 
appear not, for which cauſe the party is delivered: Now if 
he who is excommunicated will ſue any action in the Common 
Pleas, or in the King's Bench, or elſewhere, if he think the 
other party will plead the excommunication againſt him in the 
Common Pleas, or elſewhere, then he ſhall have a ſpecial 
writ of fignificavit unto the juſtices of the court where he 
| ſueth, rehearſing all the matter as aforeſaid, &c. com- 
manding them to proceed according to the law and cuſtom of 
the realm. 
E If the biſhop certify into the Chancery an excommunication 
| made at the ſuit of any one, and thereupon a ſignificavit is 
awarded, and the party apprehended ; now he who is appre- 
| | hended may by his friends — in the Chancery, that he fued 
an appeal from that ſentence in the court of Canterbury with 
effect, and by ſcire facias againſt the biſhop, and the party at 
whoſe ſuit he was excommunicated, returned at a certain day 
into the Chancery : And thereupon he ſhall have a writ unto 
the ſheriff, rehearfing all the matter, commanding him thereby 
to warn the biſhop and the party to be in the Chancery at the 
day of the return of the writ, to ſhew what they can ſay, 
wherefore the party ſhall not be delivered ; and alſo by the 
ſame writ commanding the ſheriff, that he take ſufficient 
ſureties of the party excommunicated to appear in the Chan- 
cery at the ſame day, and to carry him back again unto priſon, 
if the court at the 1 day ſhall ſo think fit; and in the mean 
time to let him go at large by his ſureties, &c. and then if at 
the day of the return of the writ the party excommunicated 
doth not appear, nor his bail, then ſhall a new writ be 
awarded unto the ſheriff to apprehend the party excommuni- 
cated again, &c. until ſatisfaction ſhall be made by him to holy 151 
church, as well for the contempt as the wrong; and alſo ” 
; arre 
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arreſt the bail to appear before the king in his bench at 2 
certain day, &c. as well to ſatisfy us as the aforeſaid biſho 
and him at whoſe ſuit he was excommunicated : and farther 
to do as the court ſhall award. And if at the day given in 
Chancery by the writ of ſcire facias the biſhop, and the party 
at whoſe ſuit he was excommunicated, do appear, and alſo 
he who was excommunicated, and the matter cannot be de. 
termined that day; then day ſhall be given over unto both 
parties, at a certain day at another term, &c. and then the 
party excommunicate ſhall have a ſpecial ſuperſedeas unto 
the ſheriff, rehearſing the whole matter, commanding him 
that he do not apprehend him till that day, &c. if he have not 
So other commandment from the king, &c. Pg | 
L 66 ] There are others writs in the err, which are called A 
20 writs of ſignificavit, becauſe they jhall not be granted before 
that the biſhop hath made certificate by his letters under his 
ſeal of the matter in the Chancery, upon the Which the writs 
ſhall be ſo granted. And the writ is, — a man is a clerk con 
vict of felony, and afterwards makes his purgation; now the 
biſhop ſhall certify this purgation into the Chancery by his 
letters, &c. and thereupon the clerk convict ſhall have a ſpe- 
cial writ out of the Chancery, directed unto the ſheriff, to 
reſtore him to his goods and chattels. | 5 
The king to the ſheriff of Lincolnſhire, greeting: Where- 
as C. of P. parſon of the church of R. lately convicted of 
raviſhment of the wiſe of S. and of carrying away his goods, 
being delivered to the biſhop, as the manner is, hath there 
1 his innocency touching the ſame crime before 
the ſaid ordinary, as the ſame biſhop hath ſignified to us by 
his letters patent; we of our ſpecial grace command you, 
that without delay you reſtore to the ſame C. his lands, 
yum and chattels by you taken into our hand, by ooca- 
of the premiſſes, unleſs he fled upon that occaſion. Wit- 
neſs, &c. | 
And the like writ for the heir of the clerk after his death, 
to deliver the lands unto him, &c. and in the end of the writ 
are theſe words, without delay of our ſpecial grace, by which 
it ſeemeth that theſe words, of our ſpecial grace, are not ne- 
ceſſary words, but words of form for the king's honour, 
and that the king of right ought to make ſuch reſtitution. 
Clergy. And if a man do demand his clergy before the juſtices, and B 
Vide 4 Ed. reads as a clerk, and the ordinary is demanded, and cometh 
Dyer 215. not, for which the juſtices command the clerk to gaol again, 
Stamf. 108. &c, now at the ſuit of the ordinary, or of his vicar-general, 
| unto the king, or his chancellor, he ſhall have a writ out of 
the Chancery directed to the juſtices of gnol-delivery pooling 
| | | 6 


C And if a man be taken out of a churc 


Writ de Homine replegiando. | 


the matter, commanding them that they ſend unto the gaoler 
to deliver him unto the ordinary. 


againſt his will; Now if the biſhop certify the matter by 
his letters patent under his ſeal into the Chancery, &c. de- 
firing reſtitution; then the king ſhall ſend his writ unto the 
juſtices of gaol - delivery) mo the matter, . commanding 
them to bring back che. party to the place from whence he was 
taken. 


D If an abbot or prior certifieth by his letters under his ſeal, 


that his monk, friar, canon, is vagrant out of his order, &c. 
in the country; then upon that certificate he ſhall have a 
writ unto the ſheriff, to arreſt and apprehend him, and to 
deliver him unto his abbot or prior, &c, or to their 


attorney, to chaſtiſe him according to the rule of his or- 
der, &c. | h 


Writ de Homine replegiando. 


h, or out of ſanctuary Sanctuary. 


152 


N divers caſes a man ſhall not have this writ, although he Stamf. 51. 


11 
I be taken and detained in priſon : As if a man be appre- 


hended for the death of a man, or be taken by the king's 


command; () or if a man be apprehended by the command 


of the chief juſtice, as it appeareth by the wes jv But 


the ſtatute of Weſt. 1. is, that he ſhall not be repleviſable, if 
he be taken by the command of the juſtices, and doth not ſay yyeg,.c.c. 


of the chief juſtice. 


And alſo if a man be taken by the command of the juſtices 


of the foreſt, 'or if a man be outlawed, or if a man abjure the 
realm, or if a man be approver, or if a man be taken for fe- 
lony with the manner; or thoſe who break the king's priſon, 


or thoſe who are common or known thieves, or thoſe who 


are appealed by approver ſo long as the approvers live, 


if 


(a) See 14 H. 6. 1. A diverſity where ene is impriſoned on a ſuggeſtion 
without writ, as by juſtices of peace, magiſtrate of a town, or lord of a vill 
or manor, on the ſtatute of labourers, &c. there he may be diſcharged by 
them without any writ from the king; but it is otherwiſe it they are im- 
priſoned by writ. | | : 
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Writ de Homine replegiando. 


if they be not of good fame, or for burning of houſes fe. 
loniouſly or thoſe who counterfeit the king's money, or the 
king's ſeal, or thoſe who are taken by certificate of the biſhop 


by a writ de excommunicato capiendo, or thoſe who are appre- 


hended for treaſon, or thoſe who are convict by a writ of 
rediſſeiſin, &c. all theſe perſons are not bailable by this com. 
mon writ de homine replegiando. But firſt they ought to 
make their fines, or agree with the king, and thereupon to 
have a ſpecial writ to the juſtices, or thoſe who do keep 
them in priſon, reciting how they have been fined, com- 
manding * ws for to deliver them. | | 

(a) And if two or three men be taken and impriſoned, F 
they may ſue a joint writ de homine replegiando. And yet 
H. 8 H. 4. 31. ſuch a writ ſued by two was abated ; but yet 
it ſeems the law is, they may ſue jointly, and the writ ſhall 
be 1uch : | 

The king to the ſheriff of Lincolnſhire, &. We com- 
mand you, that juſtly and without delay you cauſe to be re- 

levied B. C. and D. whom you yourſelf have taken, and doſt 
* taken, as it is ſaid; or, whom D. and E. have taken, 
and do keep taken, as it is ſaid, unleſs they were taken by 
the ſpecial command of us, or of our chief juſtice, for the 
death of man, or for our foreſt, or for any other right ſor 
which they may not be replevied according to the cuſtom of 
England, that we may hear no more clamour thereupon for 
want of juſtice. Witneſs, &c. | 

And upon that he ſhall have an alias and pluries, and at- 
tachment, if need be, But if he who apprehendeth the man 
do claim him as his villain, and the ſame is returned by the 
ſheriff upon the alias or the pluries, then the plaintiff ſhall 
have another writ of pluries to the ſheriff, thus : 

The king to the ſheriff, &c. Whereas we have oftentimes 
commanded you, that juſtly, &c. W. whom H. took, and keeps 
taken, as it is ſaid, unleſs he was taken, &c. and be-not re- 

leviſable, or that you ſhould ſignify to us the cauſe where- 
3 &c. and you have returned to us, that you went to the 
manor of the aforeſaid H. there to replevy the aſoreſaid W. 
according to the tenor of our command aforeſaid; but the 


aforeſaid H. hath not permitted delivery of the body of him 


the ſaid W. to be made, becauſe he affirmeth him the ſaid W. 
to be his villain and fugitive of his manor aforeſaid, by claim- 
ing right of villainage and ſervitude in the perſon of him the 


ſaid W. within the dominion of his manor, &c. We being 


unwilling 


(=) See accordant 8 Ed. 4. 16. a. 12 Ed, 4. 4. con, 8 H. 4. 21 b. 


Writ de Homine replegiando. 
unwilling that the aforeſaid W. if he be a freeman, ſhould be 


deſtitute of the common law by ſuch taking and claim, com- 
mand you, that if the aforeſaid W. ſhall find you ſufficient 
caution, &c. to be before us from the day of Saint Michael 
in fitteen days, &c. to anſwer the aforeſaid H. if, &c. then 
cauſe him the ſaid W. in the mean time to be replevied ac- 
cording to the tenor of our commands, &c. And neverthe- 
leſs, if the atorelaid W. ſhall make you ſecure touching his 
claim, &c. then put by gages, &c. the aforeſaid H. that he be 
before us on the aforeſaid day to anſwer the aforeſaid W. of 
the taking and claim aforeſaid : And have you there the 
, names of the pledges and this writ, &c. | | 

And in the ſame manner it ſhall be done in a homine 11H. 4. 
replegiando: If the defendant claim the plaintiff as his 25. 
ward, then upon that returned at the pluries by the ſheriff, 
the plaintiff ſhall have a ſpecial writ as aforeſaid, reciting 
that he holdeth the ſame land of the defendant by ſocage, 
and not by knights ſervice; commanding the ſheriff for to 
deliver him, and to admit the defendant by pledges to ap- 
pear at a certain day, as afore is ſaid, to anſwer unto x 8 
plaintiff, &c. | | = 

And if a man be taken within the cinque ports, then he 
ſhall have a writ de homine replegiando, directed unto the 
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f conſtable of Dover, and unto the warden of the cinque ports, 
- or his lieutenant, in the nature of an audita querela, and the 
wnthall de | 72 
. The king to his beloved, &c. conſtable of his caſtle of Do- 
ny ver, &c. and to the warden of his cinque ports, or his il 
e lieutenant, greeting: We command you, that having heard 4 
1 the complaint of A. whom B took, and keepeth taken within jd 
the liberty of the ports aforeſaid, as it is ſaid, and having 70 
8 called before you the parties aforeſaid, and having heard their | 
Ds reaſons ſeverally thereupon, you cauſe him the ſaid A. to be A 
* replevied, if he be repleviſable according to the law and 4 
5 cuſtom of the ports aforeſaid, unleſs he be taken by the ſpe- 1 
ne cial command of us or of our chief juſtice, &c. that 1 
V. we may hear no more clamour thereupon for want of juſtice, Ml 
he oe 1 
im And if a man be taken by the officers of the foreſt, then | * 6 
V. he jhall have a writ de homine replegiando unto the keeper 14 
* of the foreſt, in ſuch ſorm, viz. | | #7 
he The king to his beloved and faithful W. of B. keeper of 19 | 
ng his foreſt on this fide I rent, or his lieutenant in the foreſt of 9 1 
ng 8. We command you, that if A. and B. taken and detained [8/0 
in the foreſt of S. for treſpaſs of veniſon by them done, as it 154 445 bi 
is faid, whereof they are indicted, ſhall each of them find 1 17 
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(io wit) twelve honeſt and lawful men of your bailiwick, 
who ſhall be mainprize, to have them before our juſtices (a) 
next in eyre at the pleas of the foreſt in the county of N, 


when they ſhall come into thoſe parts, to ſtand to the right 


touching the treſpaſs aforeſaid ; then in the mean time that 
you deliver them the aforeſaid A. and B. in bail to the afore- 


Taid twelve men, as is before ſaid, if according to the aſſiſe of 


the foreſt they ſhall be repleviſable: And have you there 
the names of thoſe twelve men and this writ. Witneſs, 


6. 
And if the warden will not bail him, he ſhall have an B 


alias and pluries againſt the warden, directed unto the ſheriff, 
to attach him to anſwer before the king in his bench, and to 
ſhew wherefore he has not replevied him, &c. And in the 


ſame writ it ſhall be contained, that he call to him the verde- 


rors, to deliver him who is ſo taken in the preſence of the 
verderors by good bail, and that the ſheriff do deliver the 


names of the bail unto the ſame verderors, to anſwer before ( 


the juſtices in the next eyre. And no man ſhall be taken nor 
impriſoned for vert or veniſon, if he be not found in the 
manner, or indicted; in which caſe he ſhall be ſet to bail 
by the warden ex officio, or otherwiſe by writ, as is afore- 
ſaid, &c. 


For hunting in the king's chaſes, or in the chaſes of other] 


men, he ought to be ſued at the common law; and for the 


ſame a man ſhall not be taken and impriſoned, until he he 
convicted at the common law in an action there brought 
againſt him. But for hunting in parks, &c. the party ſhall 


have an action within the year and day upon the ſtatute 


Replevin of 
2 park. 


of Weſt. 1 cap. 20. But aſter the year and day the king ſhall 
have ſuit. | 


And if a man hath any park within the bounds of any E 


foreſt, which park is not incloſed according unto the aſſiſe 
of the foreſt, &c. then it ſhall be ſeized into the king's hands; 
and then the party ſhall have a ſpecial writ of replevin, to 
— a * out of the king's hands: And the writ is 
uch; | 


The king to his beloved and faithſul W. B. keeper, &c. 


or to his lieutenant in the ſoreſt of S. greeting: e com- 


mand you, that you cauſe to be replevied the park of A. of B. 
and J. (to che ſame A. until the coming of the juſtices of: che 
pleas of the foreſt in the county aforeſaid) which is within 
the boundaries of our foreſt aforeſaid, and which is ſeized 

Into 


6 (a) See int! Rot] Ordinationum anno 5 Ed, 2. of indiftments of the 
oreſt. . | : 


/ 


Writ de Homine replegiando. 


into the king's hands; and then the party ſhall have a ſpecial 
writ of replevin, to replevy a park out of the king's hands: 
And the wnit is ſuc j! $o | Err, 
The king to his beloved and faithful W. B. keeper, &c. 
or to his lieutenant in the foreſt of S. greeting: We command 
you, that you cauſe to be replevied the park of A. of B. and 
J. (to the ſame A. until the coming of the juſtices of the pleas 
of the foreſt in the county aforeſaid) which is within the boun- 
daries of our foreſt aforeſaid, and which is ſeized into our 
hand, becauſe it is not incloſed according to the aſſiſe of the 


B ſoreſt, as it is ſaid, if it be repleviſable according to the aſſiſe 

of che foreſt. Witneſs, &c. 

| In a homine replegiando the defendant claims the plaintiff 5 H. y. 3. 
for his villain, and the plaintiff pleads that he is free, and 13 H. 7. 17. 


ſaith that the defendant hath taken his goods, and prays that but che ber- 


he may gage deliverance, &c. for which the defendant doth * 2 


age deliverance. But the plaintiff ſhall not find ſureties that jn the jud- 
be ſhall re- deliver the goods, &c. if he be found villain. Quod ges diſere- 


vide M. 6 Ed. 4. 8. ; tion. Bur 
GC But in a homine replegiando, if the defendant claim rl 


— plaintiff as his villain, the plaintiff ought to find ſureties to, 4. that 
deliver his body to the defendant, if he be found his villain. he ſhall not 
Quod vide P. 31 Ed. 3. | find ſurety. 

A In a homine repleg' the plaintiff was bound in a recogniz- [ 68. J 
ance in a certain ſum of money unto the defendant's uſe, that 155 
he would ſue him cum efſectu; and if the writ be abated for 
any caufe, yet he ought to ſue another writ for that taking, 

&c. otherwiſe he ſhall forfeit that recognizance, as it appear- 

"ah. $a. | ew | 

B If a man — a homine repleg', and the defendant claim the 
plaintiff for his villain, if the ſheriff return the ſame upon 
the alias, or upon the pluries, in the King's Bench or Common 
Pleas, where the writ is returnable ; then upon fureties found 
in court where the writ is returngd by the plaintiff to yield his 

body, &c. he ſhall have a ſpecial writ unto the ſheriff for . to 
deliver the plaintiff out of priſon, &c. But by the Regiſter he 
{hall have a ſpecial writ unto the ſheriff to take ſureties of 
the plaintiff, and to ſue with effect, and to yield his body, 
if, &c. But the uſage at this day is, that he find ſureties in 
court, &c. and not to award a writ unto. the ſheriff to take 
ſureties. Qued vide M. 8 H. 4. z. ; : 

And in a homine repleg', if the ſheriff return that the de- 
fendant hath eſſoined the plaintiff's body, ſo that he cannot 
deliver him; then the plaintiff ſhall have a capias in withernam 
to take the defendant's bady, and to keep the ſame nn 
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Writ de Replegiare de Averiis. 


&c. (a) whether he be a peer of the realm, or other common 
perſon. And if the ſheriff return non eſt inventus in this 
capias in withernam of the body, then the plaintiff ſhall haye 
capias in withernam againſt the defendant's goods, &e. 
4 vide M. 11 H. 4. in title of Withernam. 


(0% Writ de Replegrare de Averits. 


F a man take more live cattle than one beaſt; then the writ 


is ſuch : | 
| The 


(a) A Capias lies againſt a peereſs of the realm on a reſcoue, returned 
made by the baron. 1 H. 5. 14. a. 

(5) Note; a replevin is viſcontiel by reaſon of this clauſe; et poftea 
eam inde juſte deduci fac'. But by the pluries, without queſtion the ſhe- 
riff's power to proceed in the county court is determined: as was clearly 
held by all. If the ſheriff does not execute the writ, vut returns elongat?, 


it was doubted if the ſheriff ſhall execute the writ, by reaſon the words 


(vel ipſe fit) are conditionals. 2 H. 7. 8. 

Note; on the pluries the parties have no day in court, but only the 
ſheriff 3 yet he may return pledges on the pluriee, or on the replevin if it 
be found; and yet the plaintiff may come at the return of the pluries, and 
take iſſue on the caule returned by the ſheriff, ſo as to intitle himſelf to 
damages againſt the ſheriff, and the king to a fine for his contempt. But 
if at the-return of the pluries, the plaintiff, and alſo the defendant appear, 
they may plead, & c. And alſo (by Aſhton) if the defendant appears, he 
may compel the plaintiff to count (inſtanter) although they have no day 
in court, and by the ſame reaſon may caute the plaintiff to be called upon 
a nonſuit. See 22 H. 6. 21. Bromfleet's caſe. 2 H. 7. 3. But the de- 
fendant without doubt is not compellable to come in at the day of the 
pluries, but if he does, he may plead with the plaintiff, and the plaint ff 
may find pledges in court inſtantly. See R. Entr. $60. b. where the plain- 
tiff at the day of the return of the pluries (if the writ be executed) may 
have an attachment againſt the defendant ad reſpond” de placito quare cepit 
averia, &c. R. Entr. 370. Or if the ſheriff returns elongata, then the 
plaintiff ſhall have a withernam, wherein is alſo contained an attachment 
againſt the defendant ; and by the withernam day is given to both parties, 
ſo that if the withernam be returned tarde, then the defendant at the day 
may compel the plaintiff to count; but otherwiſe it is, if the withernam 
be not returned ſerved, becauſe then the parties have no day in court but 
by the roll; and therefore the plaintiff cannot be nonſuit, but may count. 
22 H. 6. 22. by Newton. . 

A nonſuit was in replevy, where the plaintiff did not find pledges ; but 
if the plaintiff has found pledges, and the ſheriff on the attachment in the 
withernam returns that the defendant nihil, yet it ſeems he may come oy 

| a day 


you 


4 * 


| Writ de Replegiare de Averiis. 


The king, &c. we command you, that juſtly and without 156 
delay you cauſe to be replevied (a) the cattle of B. which D. Plow: 223. 
took and unjuſtly detains, as it is ſaid, and afterwards there- ” 
upon cauſe Bu juſtly to be removed, that we may hear no 
more clamour thereupon ſor want of juſtice, z. 
But if he take but one live beaſt, then the writ ſhall be, 
The king, &c. we command you, that you cauſe to be re- 
plevied to B. his certain horſe, or his certain labouring beaſt, 
or his ox, &c. (5) 3 | , 
And if a man take a dead chattel, then the writ ſhall be; 
The king, &c. we command you, &e. that you cauſe to be 
replevied to B. his goods and chattels. And in the count he 
ought to declare of divers things: But if he take but one 
| thing which is a dead chattel, then the writ ſhall be, | 
5 E The king, &c. we command you, &c. that you cauſe to Ee 
replevied to B. a certain net, or a certain ſwarm of his bees, 
or a certain iron of his mill. And if the ſheriff doth nothing 
upon this writ, then he ſhall have an alias replepg' fac', &c. 
and in the ſame writ he may have this clauſe; or ſignify to us 
the cauſe why you would not or could not execute our com- 
mand heretofore directed to you thereupon, &c. And then 
this writ ſhall be returned into the (c) King's Bench or Com- 
mon Pleas. And if he do not ſerve this writ, then he ſhall have 
a pluries returnable into the King's Bench or into the Common 
Pleas. And in che pluries is always this clauſe ; vel cauſam 
nobis ſignifices But not in the alias repleg', if not that the 
party will have it put in the writ. And the plaintiff may ſue 
all theſe writs forth together, viz, the replevin, the alias and 
the pluries, and deliver them unto the ſheriff all at one time, 
if he ſo ſee good. And if the ſheriff doth not return the 
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«a day on the roll, and the plaintiff ſhall be called; 4nd if he be nonſuited, 
a ſpecial writ of delivery on the withernam ſhall! be granted to the defend- 
ant, and à return of the beaſts; notwithſtanding the return of the ſheriff, 
if iu truth the ſheriff had made deliverance of ther to the plaintiff or not, 
and ſo force the plaintiff to a ſecond deliverance, Dyer 189. Quare if 
the writ of ſecond deliverance be not taken away by late ſtatute. 

(a) And he may count of ſeveral takings, part at one day and place, and 
part at another day and place. 29 Ed. 3. 23. adjudged, 

(b) So it may be of a horſe, &c. and if the ſheriff make deliverance 
of a horſe to the defendant, he ſhiall not have treſpaſe, becauſe he might 
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have claimed property; but of 4 ſtranger's horie not party to the writ, 1 f + 
he may have treſpaſs againſt the ſheriff, 14 H. 4. 24. 21 Ed 3. 16 & 2 1 
54. And quære, whether treſpaſs lies againſt the ſheriff for replevying 2 i ; iN 4 ö 
wy i beaſt, by the plaintiff's own ſhewing or direction. Kelw. 119. 7M A it. 
per "98" . N 4% q 
(e) See Dyer 189. A return in Chancery, and note by the pluries the | iy $3 
power of the ſheriff ie determined. 11 H. 4. 49. "A. 
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Writ de- Replegiare de Averiis. 


pluries, then the plaintiff may have an attachment againſt the 
ſheriff (a) directed unto the coroners. N 
And it appeareth by the Regiſter, that if the ſheriff return F 


upon the replevin, ſicut alias or pluries, that he hath ſent unto 


the bailiff of the franchiſe, &c. who hath given him no an- 
ſwer, or that he will not make deliverance, &c, then the 


plaintiff ſhall have à non omittas unto the ſheriff, that he 


enter into the franchiſe and make return; and if the ſheriff 
doth not do ſo, he ſhall have an alias non omittas directed 
unto the ſheriff, . and afterwards a pluries non omitt', &c. 
But it ſeemeth that that return, that I commanded the bailiff 
of the liberty, &c. who gave me no anfwer, or the return that 
the bailiff will not make deliverance of the cattle, are not good 
returns. For by the ſtatute of Weſt. 1. cap. 17. in the end 
of the ſtatute it appeareth, that the ſheriff upon ſuch a return 
made to him by his bailiff, ought preſently to enter into the 

franchiſe, and to make deliverance of the cattle taken : And 
ſo it appeareth the ſheriff may do by the ſtatute of Marlebridge, 
cap. 21. If a plea of withernam be in the county by plant 
before the ſheriff, and the ſheriff ſend unto the bailiff of the 
liberty to make deliverance, and the bailiff doth nothing, 
that then the ſheriff ex officio may enter into the liberty 65 


out any writ directed unto him in that caſe. 15 

(3) And if the ſheriff upon the pluries return, that the 0 
aforeſaid B. took the cattle of the aforeſaid A. and hath ym | 
; | em 


(a) See 44 Aſſ. 1g. An attachment againſt the ſheriff to have a reple- 
vin directed to the coroners, and the ſheriff returns the attachment & 
elongata for the beaſts ; whereupon a diſtringas againſt the ſheriff, with 2 
withernam, iſſued, and he returns the diſtringas with a taking in wither- 
nam; and now comes the plaintiff, and prays a writ of deliverance of the 
beaſts taken in withernam and the defendant comes and preys, that the 
plaintiff may gage deliverance of them, for that part of the beaſts ſo 
taken were dead in pound, & c. and the reſidue he is ready to deliver; and 
becauſe he had not part (ready) at the day in court, the plaintiff was 
directed to ſue a writ to the coroners to deliver the firſt beaſts, and to at- 
tach the defendant to anſwer, and on the retura thereof the plaintiff might 
plead, &c. pow 

(5) If the ſheriff return that the beaſts are incloſed in a park among 
ſavages, or incloſed in a caſtle, &c, he ſhall be amerced, and another 
writ of replevin ſhall be awarded; for he ought to have taken the poſſe 
comitat'. 8 H. 4. 18. for it was a denial. | 7 

On a pluries to the ſheriffs of London, they return the cuſtom of the 
city, that replevin ought to be made in the ſheriff's court there, and not 
by the king's writ ; & non allocatur, and an attachment was granted. 

er 254. 

— a replevin againſt him who diſtrained for the king for fifteen ſhillings, 
20 Ed. 3. Avowry 130. 19 Ed, 2. Avowry 223. and note on an ex- 
cefſive diſtreſs the plaintiff may recover damage there. 11 R. 2. Avowry 
87. | | 


fore he could not re levy them to the ſaid A. &c. or if the 
e ſent to the bailiff of the liberty of D. 


have view: of them to deliver them 5 Or af * e..ſheriff return, 
that he ſent unto the bailiff of the liberty, who anſwered him, 


ſendant's cattle, directed unto the ſheriff; and t 
be ſuch: 1% bam zr ne t ee . - Hat 
The king to the ſheriff Kc. whereas we.. have. oftentimes 188 


hall have a writ of wit jernam to t ge as 487 of the de [ 69 1 | * 


A 


# £4 + 


commanded you, that jultly, | &c.. to A. his cattle, whick B. Withernam. 
&c. detains, as it is ſaid, or ſhould fignify to us the cauſe Wbỹꝛx 
you would not or could not execute our command more than 
once directed to you thereupon ; and you have ſignified to us, 
that after the aforefaid B. took the cattle of the aforeſaid, &. 
he drove the ſame through your county, and from ,the.county, = 
aforeſaid into the county of C. wherefore you could not re- 
plevy them to the ſaid Fa We being willing to oppoſę the 85 
malice of him the ſaid B. in this matter, e du. 
hat without delay. fh take in withetnam the garde ef be 

aforeſaid B. in your balliwiek, and detain, them until you an 
replevy to the ſaid A. his cattle aforeſaid according to the 
cuſtom of our realm, according to the tenor of our ſaid com- 
mands heretofore directed to you, &c. 

B And note, that in the writ of withernam the cauſe which 
the ſheriff returned upon the pluries, &c. ought to be put and 
rehearſed in the writ of - withernam, as befofe 13" ſaid. "And 
if the ſheriff return upon the pluries, that he hath ſent unto 
the bailiff of the liberty, and that he anſwers him, that. the 

| beaſts are eſſoined, &e. then he ſhall have a -withernam- di- 
rected unto the ſheriff, and the ſheriff ſhall ſend his bailiff into 
the liberty to ſue the withernam; and if the bathff” do not 
execution, nor give anſwer unto the ſheriff of the pᷣrecept di- 
rected unto him, chen He Plaintiff fhall have 4 Withernam 
directed unto the ſhexiff, with non omittas becauſe of any 
liberty, &c. but enter the ſame, &c. and to take the cattle in 

withernam, &c. NN nnn 21 94 
O 2 And 
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Writ de Replegiare de Averiis. 


(a) And it appeareth by the Regiſter, if a man ſue a reple. C 
vin 0 the —.— without writ, and the bailiff return unto 
the ſheriff that he cannot have view of the cattle to deliver 
them; then the ſheriff by inqueſt of office ought for to in- 
quire thereof: And if it be found by the jury, that the cattle 
are efloined, &c. then the ſheriff in the county court may 
award a withernam to take the defendant's cattle. And if the 
ſheriff will not award a withernam, then the plaintiff ſhall 
have a writ out of the Chancery directed unto the ſheriff, re- - 
- hearfing the whole matter, commanding him for to award a 
withernam, &c. And he may have an alias, and after a 
pluries and attachment againft the ſheriff, if he will not exe- 
cute the king's command, &c. | | | 
( And a man ſhall have a replevin of divers cattle that are D 
taken; as if a man take divers cows or ſheep, and afterwards 
they have calves or lambs, the plaintiff ſhall have his replevin 
4 them all, as well as of the cows and ſheep which were 
taken. 5 | FT 

v. 16 H. . And the ſheriff, upon a complaint made unto him of taking E 
14. that a of the cattle, may command his bailiff by word for to replevy 
1359 them (c): and the ſame is as well as if the ſheriff had made 
precept to his warrant to his bailiff to have replevied them; for it may 
= _ be that the ſheriff nor his bailiff cannot write, or that they 
al hr 00 4 may want ſuch things wherewith they may write a warrant, 

writing. ec 95 | | 
IInſt. i And the lord ſhall have a replevin, if his villain's cattle are! 
3 Ed. 3, taken; and yet he had not property in them at the time of the 
Keplerings. taking, bur now by his claim he hath, dc. But it ſeemeth he 
9 H. 7. 22. ſh 


14H. 4-4 Cc 


not have damages for the taking of the cattle, but only 
1 1 them, if the lame be found for him. 
46. 42 Ed. 3. 28 or | 5 
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() Where on the iſſue, that he did not take, and the ſpecial matter 
- found, it ſhall be adjudged for the plaintiff. 18 Ed. 3. 43. Sec 12 Ed. 


4. 8. | þ | 

(le) He may command his bailiff on a plaint made to him, and this is 
by the ſtatute of Marlebr. c. 21. and there the ſheriff himſelf is judge. 
28 H. 6. Retorn' de vic“ 17 Dyer 245. But if the party (defendant) 
claims propefty, the ſheriff cannot in that caſe make replevin. ' | 
See @ replevin againſt executors of goods taken by the teſtator, 14 H. 4. 

29. 33 Ed. 3. Avowry 257. See areplevin of beaſts, domus & eccle- 
ſis cape' tempore predeceſſoris, 9 H. 6. 25, 1 


1 4 


Writ de Replegiare de Averiis. 


' G (a) And if a man take cattle for Emage-feaſant, and the 

bother tenders amends, and he refuſeth it, &c. now if he ſueth 
a replevin for the cattle, he ſhall recover es only for the 
detaining of them, and not for the taking of them, for that . 
the ſame was lawful, and therefore no return ſhall be. See 
22 H. 7. 30. contra in caſe of treſpaſs. ü 

H And if the lord diſtrain his tenant's cattle wrongfully, and 
afterwards the cattle return back unto the tenant; yet the 
tenant ſhall have a replevin againſt the lord for thoſe cattle, 
and ſhall recover damages for the wrongful diſtraining of them, 
becauſe he cannot have an action of treſpaſs againſt his lord 
_ 24 diſtreſs: But againſt a bailift or ſervant he may. 
1 H. 6 7. | | 

I 6) And if a man do diſtrain cattle in one county, and drive 
the cattle into another county, the party may ſue a replevin in 
which of the counties he will, but not in both the counties. 
See 19 H. 6. 34, &c. „ 

K And if che cattle of a feme ſole be taken, and afterwards 
ſhe marry a huſband, the huſband alone may have a replevin. 

uod vide Trin. 33 Ed. 3. See 33 Ed. 3. pl. 43. Bro. Bar. 

& Fem. 85. contr. 1 

L (c) And in a replevin, if the plaintiff do declare, that the 

defendant yet hath and detaineth the cattle, and the 3 


(a) See 27 Ed. 3. 8. b. 45 Ed. 3. 9. But if the other had them in 
pound before amends tendered, it is then too late to tender the amends, and 
on the avowry the defendant ſhall have no return till a new tender, and 
then the party may have detinue. Quzre 13 H. 4. 17. 14 H. 4. 4. 
And if he tenders before the taking, the taking is tortious, 7 Ed. 3. 8. 
and if immediately on the taking, the detainer is ſo, and he may recover 
damages for it, and no return ſhail be awarded to the lord. 45 Ed. 3.9. 

If the tenant tenders his fealty, and yet the lord diſtrains and avows far 

| it, the tenant cannot plead the tender, without ſaying he is ftill my to 
d perform it, and he ought to make the fealty in court. See 3 Ed. 2. 
Avowry 187. If the tenant tenders his homage, and the lord refuſe, he 
cannot afterwards diſtrain for it, without a new demand and refuſal, 29 
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Ed. 3. Avowry 123. 
e (6) Sce where 2 does not lie in this caſe, but he is put to 
” his writ on the ſtatute, and therefore the writ to the ſheriff of the county 


where the beaſts were taken was abated. Temp. Ed. 1. Avowry 194. 
1 1 Poſt 34. P. See 19H. 6. 34. 21 H. 6. 11 H. 4. 10. 

42 Ed. 3. 
(e) So if the defendant claims property, or ſays that he did not take, 
1s Sc. If in the mean time the beaſts die, or are ſold, ſo that he cannot 
e. have a return, he may recover all in damages, if it be found for him. 7 
t) H. 4. 18. the defendgnt claimed property in C. R. and they are at iſſue, 
and it was found for the plaintiff, it ſeems he ſhall recover the value of 
the thing taken, and his damages. 11 H. 4. 10. If the defendant makes 
le- conuſance and ayows, and after day given over makes default, the plaintiſf 

Hall recover his damages by taxation of the court. 14 H. 4. 2. 


29 
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See the re- 
cord hereof 
Co. Entr. 
610, 611. 


Writ de Pone de remover le Plea, 


doth appear, and afterwards maketh default; the plaintiff | 
ſhall have judgment to recover all in damages, as well the va- 
lue of the cattle, as damages for the taking of them, and his 
coſts. M. 8 H. 8, Rot. 108. See Lutw. 1150, 


— 


Writ de Pone de remover le Plea. 


| OTE, That if a replevin be ſued by writ out of the M 
| Chancery, then if the plaintiff or defendant will re- 
move that plaint out of the county into the Common Pleas or 
King's Bench, he ought to ſue a writ out of the Chancery, 
which is called a pone; and the writ ſhall be ſuch : | 
The king to the ſheriff of Lincoln. At the petition of the 
Plaintiff put before our juſtices at Weſtminſter ſuch a day, 
the plea which 1s in your county by our writ between A. and 
B. of the cattle of him the ſaid A. taken and unjuſtly de- 
tained, as it is ſaid, and ſummon by good ſummoners the 
aforeſaid B. that he be then there to anſwer the aforeſaid A, 
thereupon; And have you there the ſummoners, and this 
writ. | 


And if the writ of pone ſhall be removed into the King's 


Bench, then the writ is ſuch : 


The king, &c. at the petition of the plaintiff po beſore 


us, whereloever we ſhall then be in England, the plea, &c. 


(a) And this writ is ſued for the plaintiff without putting 
any cauſe in the writ of the removement, &c. MO 


D | But 


(a) Pone (at the defendant's ſuit) Joquelam que eſt in com? tuo? int? 
A. & B. de averiis ipfius A. capt”, & c. and ſays præfato B. where it 
ſhould be præfat' A. Rolph came for A. the plaintiff. in the replevin, and 
prayed damages, becauſe otherwiſe he had no remedy ; for the pone is 
abateable, and ſo held the court, being without warrant 5 and yet it ſhall 
not be remanded becauſe both are the king's courts, and' a new pone does 
not lie in this caſe, becauſe the plaint ſhall ſtand, Martyn, Baker and 
Paſton contra, that a pone or reeordare is determined, and the Evurt ſhall 
hold plea on the plaint, and not on the writ of recordare, ſo that the pled- 

firſt found ſtill remain, and the pone or recordare ſhall never abate : 

nd for that the court in this caſe is ſeiſed of the plaint, but the plaintiff 
has no day: the court ſhall make a ſpecial writ to the ſheriff, to warn the 
plaintiff to purſue his plaint. Et fie factum fult, 3 H. 6. 2. A plaint is 
well removed, although the pone bears date before the plaint entered. r 
R. 3. 4. 80 if the plaint be removed by certiorari, where it ought to be 
by pone or recordari. See 7 Ed. 4. 23. So if one plaint is removed where 
another ought to have been, ibid. or where there is a variance between 


the plaint and the Writ, 6 Ed, Jo LY 8 Ed. 3. 71. See 13 Ed. 1. 
Admeaſurement 17. | 
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Writ de Pone de remover le Plea. 


4 But if the defendant will remove the — in the county 


upon a replevin ſued by writ, then he ought to put an evident 
bs in 8 the writ after the teſte of the writ; and the form 
of the writ is ſuch : | POET | 

The king to the ſheriff, &c. put before our juſtices at Weſt- 
minſter ſuch a day, the plea which is in your county by our 
writ between A. and B. of the cattle of him the ſaid A. taken 
and unjuſtly detained, as it is ſaid, and tell the aforeſaid A. 
that he may be there if he will, to proſecute his plea there- 
upon againſt the aforeſaid B. And have you there this writ 
and the other writ : Witneſs, &c. And becauſe the aforeſaid 
B. took the cattle aforeſaid within his fee for cuſtoms and ſer- 
vices due to him, as it is ſaid, if the cauſe be true, and the 


and otherwiſe not. And he (6b) may ſhew divers other cauſes: 
Becauſe the aforeſaid B. and C. took the cattle aforeſaid in the 
fee of him the ſaid B. for cuſtoms, &c. let execution be done, 
&c. as above. Or thus: Becauſe A. the clerk of D. ſheriff 
of the county aforeſaid, who frequently in the abſence of the 
ſheriff of the county holds the j 
the kinſman of the aforeſaid A. for which the ſaid ſheriff 
favours him the ſaid A. in the plea aforeſaid, as it is ſaid, let 
execution be done, &c. as above. 

And he may ſhew any cauſe which induceth any favour that 
the ſheriff doth or is like to do unto the plaintiff. Or thus : 
Becauſe the aforeſaid B. claims the aforeſaid A. to be his vil- 


1 7 } 
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aforeſaid B. requires it, let execution of this writ be done, 


eas of the ſame county, is 


Poſt. 119. 


lain, and for that reaſon aſſerts the cattle aſoreſaid to be his 


own, for which that plea ought not to be brought in the county, 
as it is ſaid, let execution be done, &c. as above. 
And if a replevin be ſued by writ in any other lord's court 


than in the king's court, then the plaint cannot be removed 


before the juſtices by the plaintiff, nor by the defendant, with- 


out putting cauſe in the writ; and the writ is, at the petition 


of the plamtiff put the plea which is in er county by our 
writ between R. and the abbot of W. and I of a certain horſe 
of him the ſaid R. taken and unjuſtly detained, as it is ſaid; 
and ſummon by good ſummoners the aforeſaid abbot and I. 
that they be then there to anſwer the aforeſaid R. thereupon : 
And have you there this writ and the other writ : witneſs, &c. 
Becauſe the aforeſaid abbot is lord of the court in C. wherein 


_ that plea dependeth by return of our writ, by which the * 


() But the cauſe may be traverſable, tor that both are the king's courts. 


Vice the note ſupra & poſt. 119. G. : 


| (6) Per Rolph, the ſheriff cannot return that the cauſe is not true, 7 H. 
6. 32. and notwithſtanding the ſaid cauſes, the defendant may avow for 
damage-feaſant, 10 Ed. 2. Avowry 213, $15» 49 Ed. 3z. Avowtry 
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6 H. 4. Js 8 


6 Ed. 6. 
Plew. 74. 
It appear- 
eth by the 
Regiſter 6 
& 7. Br. 
cauſe de 
Temover 
plez 36. 
that by res 
cordare 
Pleas ſhall 


be removed 
extra Dur- 
ham & Ceſ- 
triam ; Yet 


theſe are 
courts of 
record, 


Writ de Recordare. 


K cannot obtain juſtice in the plea aforeſaid in the ſame court 


againſt the aforeſaid abbot and I. as it is ſaid. | 7 

And if the plea be removed at the ſuit of the plaintiff, then 
when he hath ſhewed cauſe in the end of the writ, he ſhall ſay 
afterwards in the ſame writ, for which the ſame complainant 
cannot obtain juſtice in his plea aforeſaid againft the aforeſaid 
B. in the ſame court, as it is ſaid. | 

And if the plea be removed at the ſuit of the defendant, 
then after cauſe ſhewed in the writ it ſhall be ſaid, for which 
the ſame bailiff favours him the ſaid A. in his plea aforeſaid, 


as it is ſaid, Let execution be done, &c. as above (a). 


Writ de Recordare. 


THEN che plaint is in the county, and the replevin ſuedB 
there without writ; then if the plaintiff or defendant 
will remove that plaint, he ought to ſue a writ of recordare 
out of the Chancery directed unto the ſheriff ; and then the 
writ ſhall be ſuch: | ; 
(5) The wr. I the ſheriff of Lincolyſhire, 1 We 
command you, that in your full county fou cauſe to be m_—_ 


| 
(a) See 21 H. 6. go. If the plaint be removed by the defendant by 
one, at the day in bank the plaintiff ſhall be called on a nonſuit; and if 
e make default, 2 return ſhall be awarded no proceſs; but if the 
plaintiff appears, and the defendant makes default, a diſtringas ſhall iſſue, 
and after that proceſs of outlawry. But if the plaint be removed by pone 
or xecordare by the plaintiff, there if he makes default, it is 4 nonſuit if 
the defendant pon per vad', and thereupon iſſues a diſtringas, & c. and ſo 
roceſs of outlawry. | \ 

(5) See 30 Ed. 3. 31. Where beaſts were taken in D. in the county of 
Berks, which was within the precinct of the honour of Wallingford, where 
the plaintiff had deliverance without writ; and the defendant ſued. a recor- 
dare to the ſheriff of Berks quod diſtrinxerit in ſeodo, & c. and at the day 
the Flaintiff came, but the defendant made default. And it was adjudged 
(i.) That the plaint was well removed, altho' the taking was in another 
county. (2,) That proceſs of outlawry does not lie in this caſe on the 
defendant's default, as it does in replevin, (3-) That yet, if he comes 
in by proceſs of outlawry, he ſhall be forced to anſwer. (4) That he 


may avow for damage-feaſant, notwithſtanding the ſpecial cauſe aſſigned, 
Note; The beaſts here were driven into the county of Berks. Dyer 168. 


Note; The words (ut dicitur) are to be in the writ when brought by a 
common perſon only, and not when brought by the king, 38 Ed. 3, 31. 


Writ de Recordare. 


ed che plaint which is in the ſame county without our writ, 
between A. and B. of the cattle of him the ſaid A. taken and 
unjuſtly detained, as it is ſaid, and have that record before 


our juſtices at Weſtminſter ſuch a day, &c. under your ſeal and 


under the ſeals of four lawful knights of the ſame county of 


them who were preſent at that record, and prefix the ſame 


day to the parties, that they be then there to proceed in that 


plea as it ſhall be juſt : And have you there the names of the 


aforeſaid four knights and this writ : Witneſs, &c. Let exe- 
cution of this writ be done, if the aforeſaid A, requires it, 
and otherwiſe not. 


And thereby it appeareth that the plaintiff may remove the 27H. 6. 3. 


(a) plaint by recordare, without any cauſe put in the writ ; Quzre, 


© but the defendant cannot remove the plaint by a recordare Plow. 74. 
Bro. Count 


2 And the cauſes for the defendant ought to be ſuch ; nave Mm 


without ſhewing cauſe in the writ, as before is ſaid upon the 


uſe the aforeſaid B. in pleading affirms, that he himſelf 
took the cattle aforeſaid in his ſeparate ſoil, as in his damage 
there, in which ſoil indeed the aforeſaid A. claims to have 
common of paſture, as it is ſaid, which ſaid plaint, for that 
it toucheth the freehold (as 18 aforeſaid) in the ſame county, 
ought not, according to the law and cuſtom of our kingdom, 
to be pleaded without our writ : Let execution of this writ be 
done, if the cauſe be true, and the aforeſaid A. requires this. 
And if a replevy be ſued by plaint in the court of any other 
lord, than in = county court before the ſheriff, then the recor- 
dare which is ſued by the plaintiff or defendant ſhall be direct- 
ed unto the ſheriff; and the writ ſhall be ſuch : 


The king to the ſheriff of Lincolnſhire, greeting; We 


command you, that having taken with you four diſcreet and 
lawful knights of your county, you go in your own perſon to 
the court of W. of C. and in that full court you cauſe to be 
recorded the plaint which is in the ſame court without our 
writ between, &c. and have that record under your ſeal and the 
ſeals (b) of four lawful men of the ſame caurt who were 2 

5 | g 


(a) If the cauſe be removed by plea out of the lords's court (it ſeems 
of ancient demeſne) the cauſe is traverſable ; contra, if it be out of the 
king's court. 12 H. 4. 12. and 31 Ed. 3. Fitz, Cauſe de remover 10, 
and though there be no cauſe, yet the parol ſhall not be remanded ; con- 
tra, if in ancient demeſne. 12 H. 4. 14. For on a recordare out of 
ancient demeſne, the plea ariſes wholly on the cauſe, and therefore the 
plaintiff may be nonſuit in ſuch recordare 3 but if it be out of any other 
court, the plea ariſes upon the mere matter, and therefore the plaintiff 
eannot be nonſuited there, Kelw. 115, 8 

(b) And note; a record not being received at the diſtringas ſectatores by 
22 was afterwards received by the ſuitors on a writ out of Chancery. 
35 „ 3» 36. : ; : : 
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Writ de Recordare. 


ſent at that record, &c. and to the parties, &c. as above. Be- 
cauſe the aforeſaid A. is the bailiff of the aforeſaid W. of C. 
of his court aforeſaid, and holds the pleas of the ſame court, 
and ought not to be a judge in his own cauſe. | 
Another recordare thus : You go to our wapentake of H, 
or thus, to our hundred of I. or thus, to our tithing of L, and 
in that full wapentake; or thus, in that full hundred; or thus, 
in that full tithing, &c. and he may ſhew other cauſes, as the 
U Rh ] caſe requireth. And if the recordare be returnable in the 
7 3 Common Pleas, and at the day of che return the ſheriff return 
dare iſſue to It * tarde; now the party that ſued that recordare ſhall have 
2 court of a ſicut alias recordare out of the Common Pleas directed unto 
record to the ſheriff, &c. 10 Ed. 3. 42. 
ae (a) And if the plea be diſcontinued in the county, yet the A 
_ by Plaintiff or defendant may remove the plaint into the Common 
that the re- Pleas or King's Bench by recordare, &c. and it ſhall be good, 
cord be re- and he ſhall declare upon the ſame; and the court ſhall hold 
moved, it is plea upon the ſame plaint ; for if the plaint be (b) continued 
oper 2 th in the county, and iſſue joined upon it, yet nothing ſhall be 
move in. removed but only the plaint; and in the Common Pleas the 
dietments. Plaintiff may declare anew, &c. | 8 | 
3 H. 6. 30. And in a recordare to remove a record out of antient de. B 
r. Caule meſne the writ ſhall ſay, plaint and proceſs, and not record; 
” emover quod vide 39 H. 5. by alt the juſtices; yet the form of the 
AH. 6 a: * Regiſter in the record, as before is ſaid, is, and have that 
But if conu- record. | . 
ſans be de- : ; 
manded, all the record in bank ſhall be in the franchiſe, 9 H. 6. 58. Oyer and ter- 
miner ſhal} not be removed by recordare, by Babington. 1 R. 3.4. acc, Vide g Ed. 
6. fo. 91. 34 H. 6. 27. Aſhton cont', upon a fine removed; and 22 H. 6, 7. 


If 


() See accordant 3 H. 6, 30. and the like in a pene. 13 Ed, 3. Re- 
plevin 37. 14 Ed. 3. F. Brief 278. | 

(5) And therefore if the defendant be named without any addition in the 
pines, he (ſhall have no addition in the recordare, though proceſs of out- 

wry lies thereon. 2 H. 5. 6. (30 H. 6. 30, accordant) adjudged. For 
the plea here is not held on a writ (but a plaint only) and ſo not within the 
intent of the ſtatute. 

Note ; @ capias lies ona default in a pone for the plaintiff in a replevin 
by plaint, but not on adefault upon a juſticies. 3 H. 6. 54. See 14 l. 
6. 21. Yet if a withernam be awarded in a county, the plaintiff ſhall gage 
deliverance here. And a recordare makes the court judge of the whole 
matter. 21 Hf. 6. 40. See 39 H. 6. Recordare 8. 20 Ed, 3. Recor- 


dare 10, 20. 


Recaption. 


C If a record be removed out of a court of record by a recor- 
dare facias, it cometh in without warranty, and the (%) court 
ſhall not hold plea thereof. But if a record cometh in court 
without a warrant, the party may ſue a writ directed unto the 
juſtices, that they proceed upon that record quod coram vobis 

D refidet. If the recordare facias bear date before the plaint 
were entered in the county, yet the record is well removed, 
becauſe that both courts are courts of record. But if the re- 
cord be removed out of the court of any other lord by ſuch 
writ which beareth date before the entry of the plaint, it is 
not good. = | | | 


5 


Recaption. 


© Writ of (2) recaption lieth where a man diſtraineth for 
rent or ſervice, or other things, and afterwards, pendent 

the plea, he who diſtrained doth diſtrain 5 for the ſame 
rent or ſervice, or other thing, the beaſts of the party whom 
he had before diſtrained upon; then he who is ſo diſ- 
trained ſhall have this writ, and ſhall recover damages 
for the ſecond diſtreſs taken; and he who took the diſtreſs 
ſhall be fined for the wrong, although the firſt diſtreſs 
were lawfully taken, and although that the rent or ſervices for 
which he diftraineth were arrear, &c becauſe by the firſt diſ- 
treſs he ſhall have return of the things taken, until he hath 
the rent or ſervices for which he diſtrained. But for damage- 47 Ed. 3. 7. 
feaſant in his lands, a man may diſtrain the beaſts of any _— Finch. cont. 

whic 


(®) gee 9 H. 6. 88, 59, accordant (ſed 34 H. 6. 42, contra) where 
by a recordare the record was rergoved by the ſheriff out of the chancellor 
of Canterbury's court; but it is there ſaid, that the court of Cant' might 
have refyſed to obey the writ, for being a court of record by commiſſion, 
the plea ought not to be removed by a recordare, but by a corpus cum 


the cauſe, or a certiorari. And it was held, that ſeeing the plea was held in 
5 this court without warrant, the whole proceedings were void, and there - 
For fore the court could not remand it; for the record was never brought in 
the here, but always remained at Cant' and ſo all was diſcontinued, Yet ſee 
the Regiſter, page 6, . A recordare on a foreign voucher out of Chel- 
N ter. A recordare was to remove a plaint in curia noſtra, where it was in 
H. Cur' Reginæ Mar”; and ruled that the plaint was not removed. Trin. 
5 Frags Mo. 78, 130. See allo Nat. Br. 12. 12H. 4, 13. 7 Ed. 4. 23- 
ole IR. , .. ; | 
cal (a) Note 11 H. 6. 14. If the plaintiff in a recaption be nonſuit, the 


defendant ſhall have a return (of the beaſts, &c.) and therefore in this 
caſe the plaintiff's own counſel alledged death of the plaintiff, after the 
laſt V6 in order to abate the writ, and ſo to prevent 4 nonſuit. 
11 H. 6. 14. | | | 
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Poſt. G. 


Recaption. 


Which he finds upon the land during the damage, ſo often as 


he ſhall find them ſo doing, becauſe he diſtraineth them every 
time for a new treſpaſs and new wrong done in his land. Ta- 
men quzre. | 5 

And if the lord diſtrain for rent or ſervices behind, andy 
afterwards, pendent the plea, the lord doth command his ſer- 
vant to diſtrain for the ſame rent or ſervice, by reaſon where- 


of the ſervant or bailiff do diftrain again; the tenant ſhall 


have a writ of recaption againſt the lord for the ſame diſtreſs. 

And ſo it ſeemeth, if the lord diſtrain his tenant for rent or 
ſervice, and afterwards the ſervant or bailiff do diſtrain the 
tenant again for the ſame rent or ſervice, and the lord do agree 


unto that diſtreſs, by joining in aid prayer of the ſervant or bai- 


liff, the tenant ſhall have a writ of recaption againſt the lord. 
But if the lord diſtrain for rent or ſervice, and afterwards the 
lord's bailiff doth diſtrain the ſame tenant for the ſame rent or 
ſervice, pending the plea ; the tenant ſhall not have a reca 
tion againſt the lord, nor againſt the bailiff, although &s 
bailiff maketh conuſance in the right of the lord, &c. For it 
may be that the lord had not notice of that diſtreſs, or that 
the bailiff had not notice of that diſtreſs which the lord took 
before for the ſame rent or ſervice. . 

But it ſeemeth in that caſe the tenant may have an action ofG 
treſpaſs againſt the bailiff for the ſecond diſtreſs of his cat- 
tle 25 the ſame rent or ſervice for which the lord had diſtrain- 
ed before. 10 Ed. 3. pl. 13. | | 

But if the lord do diſtrain for rent or ſervices, and after-H 
wards (pendent the plea) the lord do diſtrain the cattle of a 
ſtranger for the ſame rent, and not his cattle who was firſt 
diſtrained ; he who is ſo diſtrained ſhall not have a writ of 
recaption, nor he who was firſt diſtrained. For it behoveth 
him who ſhall have this writ of recaption, that he have his 


| cattle firſt diſtrained before for the ſame cauſe for which they 


were diſtrained the ſecond time. 12 Ed. 2. pl. 13. 

But if a man diſtrain two mens cattle for rent or ſervice, I 
and afterwards he doth diſtrain the cattle of one of them again 
for the ſame rent or ſervice; now he ſhall have a recaption 
alone in his own name. 34 Ed. 2. p. 12. | 

And if the lord diſtrain the beats of a ſtranger for rent or K 


ſervice, and afterwards (pendent the plea) the ord doth diſ- 
train the beaſts of the ſame ſtranger for the ſame rent or ſer- 
vice; the ſtranger ſhall have a recaption as well as the tenant, 
if the beaſts were taken at two ſeveral times. - p 

And if the writ of replevin be abated, then the writ ofL 
recaption ſhall abate, as it was judged in the time of king 


_—_ 


Ed. 3. 


Recaption. 


M And if the lord do diſtrain for rent arrear at a certain day 


his tenant's cattle, and he ſueth a replevin, &c. and the lord 
avow for the rent, &c. and the tenant plead (a) hors de ſon 


fee; if the lord (pendent that plea) diſtrain for rent behind at 


another day after, the tenant ſhall have a writ of recaption, 
becauſe the lord's title ſhall be tried by the firſt plea. But 
otherwiſe it is, if the tenant in the firſt replevy plead riens 
arriere, or levied by diſtreſs, then (pendent that plea) the 
lord may diſtrain for the rent behind at a day after, becauſc 
that the ſeigniory is there confeſſed, and the tenant ſhall not 
have a recaption (5). 


A And the tenant or he who is diſtrained, ſhall have a recap- 


[ 52 ] 
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tion before any avowry made, and may aver he diſtrained for 47 Ed. 3. 7. 


the ſame cauſe (c). 


B And in a recaption the defendant ſhall not avow, as he ſhall 4) Ed. 3. 7. 


do in a replevin, but ſhall juſtify the taking, &c. as he ſhall 9 H. 6, 4. 


do in an action of treſpaſs, for the plaintiff ſhall recover da- 
mages only in the recaption for the (4) contempt that the de- 
fendant hath done againſt the law, and not for the taking of 


C the cattle, nor for the detaining of them. And in a recaption 


it is not material whether the firſt diſtreſs be of right or not. 


D And if a plaint be removed out of the county into the Com- 


mon Pleas by pone or recordare, and afterwards the plaintiff 
be nonſuit in the Common Pleas, before or after an avowry 
made, the lord after this nonſuit may diſtrain again for the 
ſame cauſe, and the tenant ſhall not have a recaption, be- 


cauſe there is not _ plea depending ; and yet the plaintiff 


may ſue a writ of (e) ſecond deliverance upon the ſame record. 


E And if the lord diſtrain the cattle of the tenant and a ſtran- 


ger, which they have in common, for rent or ſervice, and 
Ci afterwards 
(a) In this caſe he ſhall not have advantage of the iſſue hors de ſon fee, 
before that the iſſue be tried; and therefore he avere, that the firſt taking 
was (wholly) for the ſame rent. 28 Ed. 3. 29. per Cur; yet ſee this 
point agreed with a diverſity, per Cut', 7 H. 4. 4. and 9 H. 5. 1. per 
Haokf, See alſo ) H. 4 4. 18 Ed. 2. p. 8. | 
(5) The defendant in replevin, before the ſheriff, avows for rent, the 
plaint is removed by pene, and the defendant diſtrains for the ſame cauſe, 
and a recaption was brought, tho? only a plaint of record; and it is there 
agreed, that a recaption lies before avowry made. 9 H. 6.1. 11 Hi. 6. 8. 
adjudged. (Quere ne, 4 
(e) And ſee 28 Ed. 3. 92. That where the lord in a replevin avows for 
one cauſe, the plaintiff may aver that the firſt caption was made by him for 
the ſame cauſe (as the ſecond.) See 45 Ed. 3.5. 32 Ed. 3. p. 3. 9 H. 


6. 7. ; | ; 
(a) Note the defence ; viz. Defendit vim & injuriam quando, &c. & 
quicquid eſt in contempt' domini regis & ejus mandatum. 29 Ed. 3. 28. 
(e) Note; Second deliverance does not lie in a franchiſe which has co- 
nuſance. 38 Ed. 3. 31. | : 


31 Ed. 3. 5. 


Recaption. 


afterwards (pendent the plea) the lord doth diftrain the te- 


nant's cattle only for the ſame cauſe ; the tenant ſhall have a 
recaption for thoſe cattle. But if the lord diſtrain the cattle 
of the tenant only for rent, &c. and afterwards (pendent the 


plea) the lord doth diſtrain the cattle of the tenant and a ftran- 


ger, which they hold in common, for the ſame cauſe; it ſeem. 


eth that the tenant ſhall not have recaption for thoſe cattle for 


14 Ed. 3. 


Recap. pl: 
7. 


the intereſt of the ſtranger. Quere. 


is removed into the Common Pleas, and the conuſance is de- 
manded by the bailiff of the freehold, and is granted, and 


afterwards the bailiff fail to do right unto the party; if he 


diſtrain n for the ſame cauſe, the tenant ſhall have a re- 


Ant. K. 


caption, becauſe the lord ought to remove the plea into the 
Common Pleas again by reſummons, &c. . 


And a recaption lieth where the lord diſtraineth other cat. G 


tle of the tenant than he firſt diſtrained, as well as if he had 
diſtrained the ſame cattle agpin, if it be for one and the ſame 
cauſe, as I conceive. And yet in 19 Ed. 3. the iſſue was 


taken upon the property of the cattle, as that they were other 


cattle of the plaintiff, &c. | 8 
And a recaption lieth as well where the lord diſtraineth the 


tenant again for the ſame cauſe, where the plea is depending 
in the county before the ſheriff, as where the plea is depending 


before juſtices of record. 


And if the 3 be depending in the county beſore the ſhe- 


e form of the writ of recaption is, 


riff, then the 


The king to the ſheriff, &c. A. hath ſhewed to us, thaty 


; 


_ Whereas you had replevied to the ſame A. without our writ his 
cattle — B. took and unjuſtly detained, and had given day 


until at your next county, and had attached the aforelaid B. to 


anſwer hereupon to the aforeſaid A. he the ſaid B. after 


that attachment, again took the cattle of the aforeſaid A. upon 


the ſame occaſion that he before took them, and detains them #5 
before. And becauſe this is unjuſt, and manifeſtly (a againſt 
our peace, we command you, that without delay you eauſe 
the cattle of the aforeſaid A. to be delivered, until the chief 
plea between them be determined. And if you ſhall find that 
the aforeſaid B. again took the cattle of the atoreſaid A. upon 
the ſame occafion that he before took them, and detdins'them 
as before, then have the body of the aforeſaid B. before'you 


and the keepers of the pleas of our crown at your next county 
And if by your bailiffs by whom the cattle of the aforeſaid 
A. were replevied, and by other honeſt and lawful men of your 


county, 


(a) And note; the writ ſhall be contra pacem noſtram. although again 
the lord, but not Vi & Armis. See 9 H. 6. 1. 31 Ed, 3. Recapt. 5+ 


And if the lord diſtrain and the tenant ſue a replevin, which z 


/ „ 


county, he can be convicted of a ſecond taking for one and 
the ſame occaſion, then ſo chaftiſe him the ſaid B. by amerce- 
ment, that that chaſtiſement may make others afraid of offend - 
ing in the like caſe. . 1 
And if the plaint be in the county by writ of replevin 
nding before the ſheriff, then the writ is ſuckk! 


; The king to the ſheriff of S. greeting: A. hath ſhewed 
unto us, that whereas he lately brought to you our writ of 
. replevying to him his cattle: which B. took and unjuſtly detains, 
. and you have replevied thoſe cattle to him the ſaid A. and 
d iven to him day until at your next county, &c. as in the writ 
e before And it the plaint be removed out of the county by 
* recokdare, then the form of the writ of recaption ſhall be 
, ſuch : 
e 


The king to the ſheriff, &c. A. hath ſhewed unto us, that 
whereas B. had taken and unjuſtly detained the cattle of the 
aforeſaid A. and you upon the complaint of him the ſaid A. 
as the cuſtom is, had replevied thoſe cattle to the ſame A. and 
iven to him day until at your next county, and had attached 29 Ed. 3. 
S aforeſaid B. to anſwer upon this to the aforeſaid A. and 
afterwards we commanded you, that you ſhould have the re- 
cord of the plaint aforeſaid before our juſtices of Weſtminſter 
ſuch a day laſt paſt; the ſame B. pony the plea before the 
ſaid juſtices, hath again taken the cattle aforeſaid, &c. as 
above. "ICE & . 125 
And if the plaint be removed out of the county by a pone 
into the Common Pleas, then the writ of recaption is much 
The king to the ſheriff, &c. A. hath ſhewed unto us, that 
whereas he had lately brought to you our writ of replevying to 
him his cattle which B. took and unjuſtly. detains, and you 
had replevied thoſe cattle to the ſame A. and given him day 
until at your next county, and you had attached the aforeſaid 
B. to anſwer upon this to the aforeſaid A. and ,Afterwards we 
commanded that plaint to be put before our juſtices at Weſt. 
minſter ſuch a day laſt paſt; the ſame B. pending the plea be- 
fore the ſame juſtices, again took the cattle of the aforeſaid 
A. upon the ſame occafion which he before took them, and 
detains them as before, and doth not permit. juſtice to be done, 
in contempt of our commands. And becauſe this is unjuſt 
and manifeſtly. againſt our peace, we command you, that if 
the aforeſaid A. ſhall make you ſecure touching the proſecuting [ 73 ] 
his elaim, &c. then put by gage, &e. the aforeſaid. B. that he 168 
be before our juſtices aforeſaid to anſwer to us concerning the 
contempt aforeſaid, and to the aforeſaid A. of the treſpaſs 
aforeſaid : And have you there the names of the pledges and 
this writ, and cauſe thoſe cattle to be replevied to the ſame 
A. Witneſs, &c. 4 7 9 ARE 5 
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* — — — — — on 


Recaption. 


If a man ſue a replevin by writ, and the ſheriff ſend unto 


the bailiff of the liberty to replevy the cattle, becauſe that 


the taking was within the liberty, and afterwards the plain 


is removed by pone into the Common Pleas, and afterwards 
the lord, or the party who diſtrained before, diſtrain again for 
the ſame cauſe; then he who is ſo diſtrained ſhall have a writ 
of recaption, and the writ ſhall be ſuch : | 13 
The king to the ſheriff, &c. S. hath ſhewed unto us, that 


whereas he lately brought to you our writ of replevying to 


him his certain horſe which J. and A. have taken and unjuſtly 
detained, and the bailiffs of the liberty of the abbot of R. of 
C. (whom you have made to have the return of our writ 
-aforeſaid) replevied that horſe to the ſame S. and attached the 
aforeſaid A. and J. to anſwer ee to the aforeſaid S. and 


afterwards we commanded that plaint to be put before our 


juſtices at Weſtminſter ſuch a day in the third year of our 


reign; the aforeſaid J. and A. have again taken the cattle of 
the aforeſaid 8. pending the plea aſoreſaid before the bailiffs 
of the aforeſaid abbot of his court aforeſaid, before whom 
that plaint, according to the liberties granted to the ſame ab- 

* by the ſame juſtices, is — to be pleaded, &c. a 
above. d 


And if @ lord hath a hundred or a wapentake, and hath} 


power to bold plea of unlawful diſtreſs, &c. and a man diſtrain- 
eth another there, for which he ſueth a replevin within the 
hundred, and pendent the plea there, the party who diſtrained 
before diſtrained the ſame man again for the ſame cauſe; then 
he who is ſo diſtrained ſhall have a writ of recaption in ſuch 
form, directed unto the ſheriff. : Fl 
The king to the ſheriff, &c. A. hath ſhewed unto us, that 
whereas B. had taken and unjuſtly detained the cattle of the 
"aforeſaid A. and the bailiffs of M. of N. upon the complaint 
of the ſaid A, (as the cuſtom is) had replevied thoſe catile to 
the ſame A. and given to him day until at the next wapentake 
of their aforeſaid lord of N. and had attached the aforeſaid 
B. to anſwer to the aforeſaid A. upon this, and afterwards we 
commanded you, that having taken with you, &c. you ſhould 
go to the aforeſaid wapentake, and in full wapentake, &. 
without our writ betwen him and the ſaid A. and the aforeſaid 
B. of the aforeſaid cattle of him the ſaid A. taken, &c. and 
that record, &c. the ſame B. 8 the plea, &c. on the ſame 


occaſion on which they were firſt taken, &c. put, &c. as before 
in the writ of recaption. AY 


And now it appeareth by theſe writs of recaption, that if 


a man be diſtrained, and he ſue a replevin by plaint before the 
ſheriff in the county, and afterwards hanging that plaint he is 


diſtrained again for the ſame cauſe, that he ſhall have a * 
; | 4 


Writ de Withernam: 


N of recaption, which ſhall be directed to the ſheriff, and the 
ſheriff thall hold plea upon that writ of recaption. 
But if a man be diſtrained within any liberty, and he ſuea *© 
replevin there by plaint, or by writ, and pendent that plaint 
in the liberty he be diſtrained again for the ſame cauſe by the 
_ perſon who diſtrained before * ſhall not have upon that diſ- 
treſs a writ of recaption, becauſe the plaint is not pendent be- | 
fore the ſheriff, nor before the juſtices, and the king will not 169 
ö direct the writ of recaption but unto the ſheriff. But if che | 
plaint were removed by pone or recordare out of the liberty 
f before the juſtices, then the party who was diſtrained ſhall 
t have recaption, as well for the diſtreſs which was before the 


0 writ of pone or recordare, as if the re-taking had been after 
d the pone or recordare ſued fortn. . c 
T D And If a man be convicted before the ſheriff in a writ. of 39 Ed. 3-36: 


recaption, &c. he ſhall be amerced, and render damages unto 
the party for the contempt. But if he be convicted before the 
juſtices in a writ of recaption, he ſhall be fined, and not 
amerced, and alſo ſhall render damages unto the party for the 
contempt. HS, h | | 


Writ de Withernant. 


E f Kr writ lieth where a man taketh the (a) cattle or goods See 2 Salk. 
of another man, and the patty ſueth a replevin by writ, * me 
and an alias and pluries, and upon the pluries the ſheriff doth ;,* 10 35 
return, that the cattle or goods, &c. are efloined, &c. by rea- Fareſl. 9, 17. 
ſon whereof he could not repleyy them, &c. then this writ of Raym. 
withernam ſhall iſſue (5) out of that court where the pluries Ant. 68. 
is returned, returnable in the King's Bench (6) or Common 
Pleas : And the form of the writ is ſuch: 5 
F The king to the ſheriff of Lincolnſhire, greeting: Whereas 
we have many times commanded you that juſtly, &c. to A. his 
cattle which B. &c. or ſignify the cauſe, &c. wherefore you 
would not or could not execute our command many times di- 
rected to you thereupon; 17 you have ſignified to us, N 
| | ter 


(a) Note; It lies not on a ſuggeſtion only, that the beaſts are eſloined. 
11 H. 6. 1. per Cotton. b 

(5) But not out of Chancery. M. 42, 43 Eliz. inter Grindal and Poun- 
dal, in C. B. And yet if elongata be returned on the alias, &c. into 


Chancery then the withernam, ſhalt iſſue out of Chancery. 22 H. 6. 21. 
per Brown. | ; 


170 
[ 74 
Ant. 6g, 


Writ de Withernam. 


after the aforeſaid B. took the cattle of the aforeſaid A. he 
drove them in your county, and from the county aforeſaid into 
the county of B. wherefore you could not replevy them to the 
ſame A. We being willing to oppoſe the malice of him the 
ſaid B. in this behalf, command you, that you take the cattle 
of the aforeſaid B. in your bailiwick in withernam, and de- 
tain them (a) until you can replevy to the ſame A. his cattle 
aforeſaid according to the law and cuſtom of our kingdom, 
according to the tenor of our commands aforeſaid before to 
ou, &c. | | 3 1 

f And in the writ of withernam he ought to rehearſe theb 
cauſe which the ſheriff returneth for which he cannot replevy 
them; as to ſay. | | 

And after the aforeſaid B. took thoſe cattle or beaſts, he 
eſloined thoſe cattle or beaſts, or that ox or horſe, out of your 
bailiwick, ſo that you could make no delivery thereof to the 
ſame A. as you have ſignified to us: We, &c. command you, 
that without delay you take cattle or beaſts, &c. as the caſe is, 
in your bailiwick to the value of the cattle, &c. of the afore- 
ſaid A. in withernam, and detain chem until you can replei) 
to the ſame A. &c. 5 

And there are very many cauſes that the ſheriff may return 

] upon the pluries, wherefore he cannot replevy them, whereof 

divers of them do appear in the Regiſter, which a man may 
there ſee. 8 

And if the ſheriff do return upon the pluries repleg', that 


| he hath ſent unto the bailiff of the liberty who hath return of 


_ writs, &c. and that the bailiff hath given anſwer, that he can- 
not execute the Writ, becauſe, he cannot have a view of the 
cattle or goods which were taken; then the court in which 

ſuch return is made ſhall award a nit of withernam directed 
unto the ſheriff, and the ſheriff ſhall thereupon make his pre. 
cept unto the bailiff of the liberty; and if the bailiff of the 
liberty doth not make a return thereof unto the ſheriff, then 
the ſheriff ſhall return the whole matter in court, and there 

| | | upon 


5 


(c) It ſeems the defendant ſhall have 2 day in this writ, (if he comes in 
57 attachment, but not otherwiſe, See 7 H. 4.27. 43 Ed. 3. 26. 35 
11. 6. 47. as if clongata be returned on the pluries re ple vin, then there !: 
this clauſe inſerted in this writ. Et fi the plaintiff fecerit, & c. tune port 
the defendant, & c. ad reſpondend? tam domino regi de contemptu quam 
præfato querenti de Eaptione & injuſte detentione catallorum predifor 
2 Eliz, 185, For it ſcems there had not been any ſuch clauſe in the-wither- 
nam, if it had been on a plaint in the county. Vide ibid. & 44 Aſſ. 15: 
But then the whole ought to be removed by the pone, and a ſpecial return 
thereof, viz, Quod nullum aliud breve eſt, &c. | 


Writ de Withernam. 


upon the court ſhall award a writ of (a) withernam and a non 


| omittas with the ſame: And the form of the writ ſhall be 
uk 3 5 

; The king to the ſheriff of B. greeting : Whereas we have 
many times commanded you, &c. (until) or could not execute 
7 our command many times directed to you thereupon, and R. 
> of C. bailiff of the liberty of Saint Walric, whom you have 


made to have the return of our writ, hath anfwered you, that 


0 he could not do execution of that writ, becauſe he could not 
have a view of the cattle aforeſaid, as you have ſignified to 
es WW us; wherefore we commanded you, that without — you 
y ſhould take the cattle of the aforeſaid B. in your bailiwick in 
withernam, and detain them until you could replevy to the 
g ſame A. his cattle, &c. according to the tenor of our com- 
ur mands, &c. thereupon to you directed, or ſhould ſignify to 
he us the cauſe, &c. And you have returned to us, that & ſame 
u R. bailiff of the liberty aforeſaid, whom you have made to 
1s, have the return, &c. hath given you no anſwer thereupon. We 17 
e- command you, that you % not omit becauſe of * 
55 aforeſaid, but that you enter into it, and take, &c. in wither-. 
nam, until, &c. according to, &c. before to you, &c. Wit- 
neſs, &c. | | 
P's And 


(a) See 11 H. 4, 10. In replevin a withernam was awarded againſt 
the defendant, after which the defendant claims property, and thereon iſſue 
taken, the plaintiff gages deliverance, and a writ iſſues to make deliver- 
aace; the ſheriff returns elongata, and ſo a withernam was awarded againſt 
the plaintiff, and on nihil returned, a capias iſſued ; then the iſſue is found 
for the plaintiff, on which he has judgment; and then on a pluries return- 
ed, the defendant prayed, and had an exigent againſt the plaintiff, and by 
Tyrwhit, the defendant ſhall recover damages againſt the plaintiff for this 
deteiner. Quare 1 Co. 75+ | . 

Note ; The writ of withernam is ad reſpond? damiigo regi de contempt” 
& parti de damno & injur*. R. Entr. 510. See 35 H. 6. 45. Danby and 
Moyle. The defendant ſhall recover damages in withernam on elongata 
returned, in a Writ de return* habend“; but others contra. See Dyer 41. | 
If the plaintiff be nonſuit, he may have a ſecond deliverance inſtanter, and \ 
it ſhall be a ſuperſedeas to the retorn' hahend'; and if a retornꝰ habend* be 
ſued after a ſecond deliverance granted, the ſheriff ought not to execute the 
ſecond deliverance. Note; This prevents the miſchief of a -wither- 
nam againſt the plaintiff, | | 

N. B. A, brings replevin againſt B. and has deliverance, and is aſter- 
wards nonſuited, and a return awarded, and becauſe an elongata was return- 
ed, B. had the beaits of A. in withernam; in this caſe though the plea 
vas in the county, the replevin is made in C. B. and the ſecond deliverance 
hall not be of the beaſts delivered in withernam, but of thoſe that were 
firſt taken; and the defendant ſhall be forced to gage deliverance of thoſe 
taken in withernam, (quod nota) and yet the plaintiff himſelf is pafſefſed 
of the beaſts for which he complained, and if he makes his plaint or count 
of the beaſts delivered in withernam, it is rot good. 25 Ed. 3. 47. 33 
Ed. 3. Avowry 256. and 13 Ed. 3. Replev. 37. per cur', See alſo 
Dyer 59. accord. per cur in à ſecond deliverance. 


makes a precept unto the bailiff to replevy them, and the 


precept unto his bailiffs in the nature of a withernam, to take 


Writ de Withernam. 


And if a man diſtrain any man's cattle, and he ſue a reple-B 
vin by plaint made unto the ſheriff, for which the ſheriff 


bailiff return at the next county, that he cannot replevy the 
cattle, becauſe they are eſloĩned, or that he cannot have view 
of the cattle; then the ſheriff in the ſame county court ought 
to make inquiry if it be true which is returned, and if it be 
found ſo by the jury, then the ſheriff ex officio ſhall make a 


as many cattle of the other party : And if the ſheriff make 
ſuch precept to take the other's cattle in withernam, and the 
bailiff will not execute the writ, then the party may have a 
ſpecial writ out of the Chancery directed unto the ſheriff, 
commanding him to do withernam, and. to do execution of 
the firſt judgment. And the writ ſhall be ſuch : „ 
The king to the ſheriff, &c. A. hath ſhewed unto us, that B. 
and C. had unjuſtly taken and detained the cattle of the afore- 
ſaid A. and the ſame A. proſecuted before you for replevying 
to him the cattle aforeſaid according to to the law Ki cuſtom 
of our kingdom; and although it was teſtified by I. your 
bailiff, whom you ſent to replevy the cattle aforeſaid of the 
ſaid A. and found by an inquitition made in your full county, 
(as the cuſtom is) that the ſame bailiff could not have a view 
of the ſame cattle to replevy them to the aforeſaid A. where- 
fore it was conſidered in your full county, that the cattle of the 


_ aforeſaid B. and C in your bailiwick ſhould be taken in vi- 


9 Ed. 4. 48. 


thernam, and detained until his cattle aforeſaid could be reple- 
vied to him the ſaid A. according to the law and cuſtom of 
our kingdom ; yet the ſame A. hath not yet obtained execution 
of the conſideration aforeſaid, to the no little damage and 
grievance of him the ſaid A. And becauſe we are willin to 
relieve the aforeſaid A. in this matter, we command you If it 
be ſo, that you take the cattle of the aforeſaid B. and C. in 
withernam, and detain them until you can replevy to the ſame 
A. his cattle (a) aforeſaid according to the law and cuſtom of 
our kingdom of England, and according to the conſideration 
aforeſaid, &c. 5 55 
And by chat it appeareth, that the ſheriff may award wi. 
thernam, or replevin ſued by plaint, if it be ſound by inqueſt 
in the county, that the cattle are eſloined according to the bai- 
liff's return, &c. But upon the withernam awarded in the 
county, if the bailiff do return, that the other party hath not 
any thing, &c. he ſhall have an alias and a pluries, and fo in- 


finite, and hath no other remedy there. 
TS | But 


(e) Vide ante 69. 2 H. 4. 9. 22 H. 6. 40. 9 Ed. 4. 8. 16 H. 7. 


&c. he ſhall have a ſcire facias againſt the pledges, &c. accord- 


Writ de Withernam. 


Common Pleas, if the ſheriff do return, that the party hath 
(a) not any thing, &c. there a capias ſhall be awarded againſt 
him, and exigent, and proceſs of utlagary. 


In a replevin ſued by writ, at the pluries returnable the 


ſheriff doth return, quod averia elongata ſunt, &. Now if 
the defendant appear, the plaintiff ſhall not have a withernam, 
becauſe the defendant may gage deliverance. And if the de- 
fendant's cattle be taken in withernam, they ſhall (5) not be 
delivered to the plaintiff, but the ſheriff ſhall keep them quouſ- 
que, &c. and the ſame appeareth by the words of the writ : 
But it is ſaid, that it is the uſage in the King's Bench, that 
they ſhall be delivered unto the plaintiff; by which it ſeemeth, 
that the form of the writ of withernam there 1s in another 


manner than it is in the Regiſter, | | 
E (é) In a replevin, at the pluries returnable the ſheriff doth Note the 


return, quod averia elongata ſunt, &c. and the defendant doth 
appear, and pleadeth that he did not diſtrain them: Now the 
pkintif ſhall not have withernam. And ſo if the defendant 
at the pluries returned appear, and plead that the cattle are 
dead, in the default of the plaintiff, the plaintiff ſhall not 
have withernam. Bro. Vouch. cap. 7. 


F And the defendant in ſome caſes ſhall have a withernam 


againſt the plaintiff : As, if the defendant hath a return 


awarded for him, and he ſueth a writ de retorno habendo, and 


the ſheriff return upon the pluries, quod averia elongata ſunt, 


ing 


(a) See 28 Ed. 3. 57. and a ficut alias there granted. 
(b)See the like diverſity, 2 H. 4. 9. Yet quære R. Entr. 702 and 704. 


D But upon a withernam returned in the King's Bench or 2oEd.q. 11. 
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laſt caſe, 13 
H. 7. the 
defendant at 
the exigent 
after the 
withernam. 


that the clauſe of the withernam, whether for the plaintiff, or the defend- 


ant, is quod vic? capiat in withernam, & c. & ea præfato A. deliberare, 
& c. detinend* quouſque, &c. See for this, 25 Ed. 3. 4. 7- but more fully 
in Gage Deliverance 8. where the ſheriff in his county levied goods of the 
plaintiff in withernam, after a return by him awarded; on a nonſuit, if he 
does not deliver them to the defendant, the plaintiff ſhall have an action 
againlt the ſheriff. See 1 Co. 75. b. in his entry of Breedon's caſe accord- 
ant. 

(c) Note; If in a replevin a withernam be awarded, and afterwards the 

endant avows the taking as his own goods, or for heriot, or denies the 
caption, the plaiatiff ſhal! gage deliverance of the withernam, but the 
defendant ſhall not gage dcliverance of the goods taken, and yet the de- 


fendant might have come in pa's and claimed property. 30 Ed. 3. 9. acc. 


Soif a withernam be taken, and after defendant comes into -court, and 
makes conuſance as bail:ff to I. S. and prays aid of him who joins inaid, the 
defendant ſhall have deliverance of the beaſts in withernam; for it belongs 
to the lord to make this deliverance of the beaſts in withernam, and not 
t9 kis bailiff; per Horton, 7 H. 4. 28. 


1 


11 He 4. 4. 
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Moderata Miſeric ordia. 


ing unto the ſtatute of Weſt. 2. and if they have nothing, 
then he ſhall have withernam againſt the plaintiff of the plain- 


tiff's cattle. Quod vide Trin. 7 R. 2. (a). 


Moderata M. tſericordia. | 


T HE writ of moderata (5) miſericordia lieth in caſe where , 
a man is amerced in a court baron, or other court which 
is not a court of record, gutragiouſly for treſpaſs or other 
offence ; then he may ſue this writ directed unto the lord of 
the court or unto his bailiffs, commanding them, that they 


moderately amerce the party according unto the quantity of 


the treſpaſs, &c. And this writ is founded upon the ſtatute 


of magna charta, cap. 14. Quod nullus liber homo amer- 


cietur niſi ſecundum quantitatem delicti, &c. And the pro- 
ceſs upon this writ is alias and pluries, and attachment, and 
the attachment ſhall be awarded againſt him againſt. whom 
the original writ was ſued; and the form of the writ 18 
ſuch : | . 

The king to the bailiff of I. of S. greeting; C. hath B 
ſhewed unto us, that whereas he was lately amerced in the 
court of your aforeſaid lord of I. for a ſmall fault into which 
he fell; you require from him a grievous ranſom contrary to 
the tenor of the preat charter of the liberties of” England, 
wherein 15 contained, That no freeman ſhall be amerced but 
according to the greatneſs of his fault, and this, ſaving to him 
his contenement, and ſaving to villains their wainage : 
therefore we command you, that you take a moderate 
amercement from the ſaid C. according to the meaſure of 
his fault, that no repeated clamour thereupon may come to us. 
Witneſs, &c. | Dn 

And the attachment ſhall be always directed unto the ſheriff, 
and the writ ſhall be ſuch: TE _ 

We 


(a) See 5 H. 7. by Hull, the avowant may have withernam notwith- 


ſtanding, for it was at common law. N. B 7 R. 2.— That it lay not 


before a ſcire facias returned. See 9 H. 6. 42. a ſcire facias againſt pled- 
ges in an attachment againſt the party, and for default at the diſtringas 


proceſs of outlawry iſſued. See 9 H. 6. 42. 5 H. 4. 71. 13 Hl. J. 2. 


(5) See Rot. Clauſ. 38 H. 3. M. 7. A writ to the ſheriff, de non per- 
mittendo ad diſtringend” pro miſericerdia contra tenorem mag? chartz. 


Moderata Miſericordia. 


The king to the ſheriff, &c. If A. ſhall make you ſecure, 
| &. then ſummon B. and C. bailiffs of D. of I. that they be 
| before our juſtices at Weſtminſter, &c. to ſhew wheretore, 
ſeeing that the ſame A. was lately amerced in the hundred or 
court of their ſaid lord of J. for a ſmall fault into which he 
fell; and we, at the requeſt of him the faid A. commanded 
the ſaid bailiffs, that according to the tenor of the great | 
harter of the liberties of England, they ſhould take from him 
2 moderate amercement according to the greatneſs and meaſvre 
of his fault; they the ſame bailiffs having deſpiſed our afore- 
ſaid commands, have not ceaſed to extort from the ſaid A. a 
more grievous ranſom thereupon by various diftreſſes, in con- 4 


a tempt of us, and to the great damage of him the ſaid A. and | 
A contrary to the tenor of the great charter aforeſaid, as it is 
1 _ And have you there the ſummoners, &, Witneſs, 
c. 
f C And if a man be amerced in a court baron, where he did 
. not any treſpaſs, but it is ſo preſented by the inqueſt, &c. 
: yet it ſeemeth he ſhall not have this writ, if the amercement 
: be not outragious : But if the ſteward of_his own head wall { Gu 
: amerce any tenant or other party witbout cauſe, I conceive | 
1 the party ſhall have an action of treſpaſs, if he be diſtrained 
i | for that amercement, and-the party ought not for to ſue his 
g writ of moderata miſericordia. | 
D If a feme covert be amerced ſor treſpaſs, &c. if the huſband 
kB be diſtrained for the ſame, he ſhall have this writ, if the 
x amercement be outragious. Eos 
h E But what ſhall be ſaid moderate amercement, and what 
0 not, appeareth by the words of the ſaid ſtatute, which faith, 
J ſecundum quantitatem delicti: By which it ſeemeth, that 
1 if it exceed the value of the treſpaſs, .it is not a moderate 
5 amercement; and that ſhall be intended for the value of the 
q | treſpaſs, which is done unto the lord, and not to him who 
e ſhall have the amercement: For if one tenant do treſpaſs 
of unto another tenant, he ſhall be therefore amerced in the 


lord's court by preſentment of the treſpaſs; but that amerce- 
ment ſhall not be unto the value of the damages which 1s done 
f. unto the tenant, but havin regard unto the wrong and of- 

fence done unto the lord for the wrongs done unto his te- 
nant. | | | 


is F Aud if a man be nooſuit in 8 count baron, bs: hall be 174 
| amerced, and if it be outragious, he ſhall have this writ of 

b. moderata miſericordia: And fo ſhall the defendant if he be 

* amerced in any ſuit brought againſt him, becauſe it is found 

25 againſt him; or that he makes default to wage his law at the 


day given him in any plaint ſued againſt him, &c. And if the 
amercement 


Moderata Miſcricordla, 


amercement be not moderate, he ſhall have this writ of mode- 
rata miſericordia, &c. | 


In a court” baron, if two be amerced for one treſpaſs out- G 


ragioliſly, they ſhall not join in a moderata miſericordia, for 


they ſhall be ſeverally amerced, although the treſpaſs be 


Poſt. 56. D. 
Kitchen 44. 


jointly done. And ſo is it in a plaint ſued by two, if they be 
nonſuit, the amercements ſhall be ſeveral, and they ſhall not 
join in moderata miſericordia; yet if an amercement be ſet 
Jointly upon them, then they ſhall join in the writ. But it 
ſeemeth this amercement ought to be affeered by perſons cer- 
tain, when they are amerced for any treſpaſs. And if the 


amercement which is ſet be affeered by his peers, then this 


writ of moderata miſericordia doth not lie; for then it is 


- according unto the ſtatute of mag' chart', quod vid. 10 


Ed. 2. in title of actions upon the ſtatute in the abridg- 


ment. . 
And it is called miſericordia, in Engliſh mercy, for the H 


40 H. 6. 7. 
7 H. 6. 12. 
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ſmallneſs thereof, by which it ſeemeth it ought to be leſs 
than the offence: And then it ſeemeth they ſhall be ſeverally 
amerced for a joint offence, becauſe one ſhall not be charged 
for the offence of another ; but they ſhall equally bear the 
charge, and pay the ſum aſſeſſed. | 


And in the Common Pleas, the courſe is, when there are l 


divers defendants, to make ſeveral eſtreats of the amerce- 
ments, and to deliver them unto the clerk of the afliſe, and he 


ſhall deliver them unto the coroners, and they uſe to affere the 


amercements ſeverally. — 


And if divers demandants be amerced in a real action for K 


their nonſuit, they make the eſtreats ſeverally upon them, and 
deliver them as before unto the clerk of the aſſiſe, who 
delivereth them over unto the coroners to affere the amerce- 
ments. | | 

But in a perſonal action in the Common Pleas, where 
there are many plaintiffs named, and they amerced, the clerk 
hath forgotten, and cannot ſhew how the uſage hath been to 
make the eftreats againſt them; but it ſeemeth with reaſon, 
that all ſhall be done in one manner. For it cannot properly 
be ſaid that a man hath mercy ſhewed and offered unto him if 
he ſhall pay, or ſhall be put to more charge for the offence of 
another perſon, which himſelf hath not done: For the na- 


ture of the word (mercy) is, that a man ſhall not be puniſhed 


ſo much as he hath deſerved. By which it appeareth, that 
every amercement ſhall be brought to be ſeverally aſſeſſed 


upon every one for his own offence, and that to a leſſer ſum 


7 H. 6. 11. 


than he deſerveth to pay. Quere the uſage and manner 


thereof in the Common Pleas, and loak the ſtatute of Weſt. 


1. cap · 


| 


l 


22 * 


Moderata Miſericordia. 


1. cap. 18. by the equity of which ftatute the uſage is ac- 
crued, and doth continue in the Common Pleas and King's 
Bench, and before the juſtices of aſſiſe; and the clerk of the 
warrants in the Common Pleas doth make the eſtreats, and 
doth deliver them unto the clerks of the aſſiſe, to deliver them 
unto the coroners to affere the amercements, and the coroners 
do aſſeſs the amercements, and deliver them unto the clerks 
of the aſſiſes, and they deliver them back unto the clerk of the 
warrants, who maketh the eftreats: And then one of the 
Juſtices of the Common Pleas, or the clerk of the warrants, 
goeth with the rolls of the eſtreats into the Exchequer, and 
there puts them before the barons of the Exchequer. And 
the form of the eſtreat is ſuch : 
A Staffordſhire: Of Henry Hart and William Maner, be- 
cauſe they had not John Brok, late of B. in the county afore- 
ſaid, yeoman, foraſmuch as they were bail, &c. Of John 
N. for himſelf and his pledges, becauſe he hath not proſecuted 
his writ againſt N. H. of K. in the county aforeſaid, huſ- 
bandman, in a plea of debt, &c.——Of Stephen White, for 
his falſe clamour againſt D. of, &c. in a plea of detinue, &c. 
And ſo the eſtreat doth rehearſe the caute for which he was 
amerced, &c. For the juſtices do not aſſeſs any ſum for any 
amercement upon any perſon, but make their entry as above- 
ſaid; and then the coroners do ſet the ſum upon the heads of 
every of them; as upon every one of them four ſhillings or 
fix ſhillings, as they ſhall think fit in their diſcretions, viz. 
ſeverally upon every of them. : 
B And by the ſtatute of magna charta, cap. 14. no ſpiritual 
N ſhall be amerced according to his ſpiritual benefice, 
ut according unto his lay fee, and according unto the 
quantity of the treſpaſs; and if he be otherwiſe amerced, 
he ſhall have a writ upon the ſaid ſtatute againſt the 
_ or him who amerced him. And the writ ſhall be 
uch : 

The king to the ſheriff, &c. Whereas it is contained in 
the great = Bede of the liberties of England, that no eccle- 
fiaſtical perſon ſhall be amerced according to the quantity of 
his ecclefiaſtical Lenefice, but according to his lay fee; and 
now we underſtand from the complaint of S. Parſon, &c. 
that although he holds no lay fee, nevertheleſs you have at 
your own will griervoufly amerced him the ſaid S. in your 
torn, in ſuch a undted, upon ſome matters prefented before 
you in the {anc torn, he the ſaid 8. not having been there. 
upon ſum ed, nor lau fully convicted, and that you un- 
juſtly into levy that amercement upon his eceleſiaſtical 
goods, io he no fiaall damage of him the ſaid S. and con- 
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Moderata Miſericordia. 


trary to the charter aforeſaid : We being unwilling that he 


the ſaid S. ſhould be aggrieved in this matter, do command 


you, if it be ſo, that then you do not cauſe him the ſaid 8. 


to be. in ſuch manner amerced before you, or any amerce- 
ment to be levied upon his eccleſiaſtical goods contrary to the 


tenor of the charter above-mentioned 5 and the diſtreſs, if any, 


&c. Witneſs, &c. | 


And upon this he may ſue an alias and pluries, and at- C 


tachment, unleſs the ſheriff do according to the writ directed 
unto him. | | SO 


And it ſeemeth that the party may ſue a writ upon the D 


ſtatute by Pone, &c. if he will, againſt the ſheriff or the other 


who amerced him, becauſe that the ſtatute is a (a) prohi- 


bition in itſelf, and need not ſue ſuch a writ as aforeſaid. 
And by the ſtatute of magna charta every amercement in a 
court baron ought to be affeered by two tenants of the 


manor upon oath. And if the fteward or bailiff will aſſeſs 


any amercement without. affeerment, then he who is amerced 
ſhall have ſuch writ : | 

The king to the bailiffs of W. biſhop of S. greeting: 
Whereas it is contained in the great charter of the liberties of 
England, that no freeman ſhall be amerced for a ſmall fault, 
but according to the meaſure of his fault, and for a great fault 
according to the greatneſs of the fault, ſaving to him his con. 
tenement, and a merchant in the ſame manner, ſaving to him 
his merchandiſe, and any other's villain than our's ſhall be in 
the ſame manner amerced, ſaving his wainage, if he fall into 
our hand; and none of the ſaid amercements ſhall be aſſeſſed 
but by the oath of honeſt and lawful men of the vicinage, as 
in the ſame charter is more fully contained: And now we 
underſtand from the complaint of the men and tenants of the 


manor aforeſaid, that you wilfully aſſeſs thoſe men and te- 


nants in great ſums of money, when they fall into the amerce- 
ment of the court of the ſame manor for any duty, not per- 
mitting that the ſame amercements be affeered by e 
the men and tenants of the ſame manor, to the no ſmall da- 
mage of them the ſaid men and tenants, and contrary to the 
tenor of the charter aſoreſaid: We, willing that charter to 
be inviolably obſerved in all and every one of its articles, do 
command you that you, wholly ceaſing from wilfully aſſeſſin 
ſuch ſums upon the men and tenants aforeſaid when they fal 
: | into 


(a) And therefore it is no plea to ſay, that no prohibition was delivered 
to him. And note; if the amereements be afterwards affeered per Pares, 
this writ does not lie. See there the writ brought againſt - bailift. 
18 Ed. 2, accordant, Sur le Stat. 34. | | 
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Writ de Nativo habendo. | 


into amercement, do permit ſuch amercement to be af- 
ſeered by the oath of honeſt and lawful men of the ſame 
court, according to the tenor of the charter aforeſaid. Wit- 
nels; &&. —- | | 
And he may ſue an alias and a pluries thereupon, vel { 77 J 
| cauſam nobis fienifices, and afterwards an attachment againſt 
„ the bailiffs, or him who affeſſeth the amercement. 
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Writ de nativo habendo. 


A HE writ (a) de nativo habendo lieth for the lord who 
claimeth the inheritance in any villain, when his vil- 
lain is run from him, and is remaining within any place out 
of the manor unto which he 1s — re or when he de- 
parteth from his lord againft the lord's will: And the writ 
thall be directed unto the ſheriff; and if the ſheriff will (IJ) 
not ſerve the writ, he ſhall have an alias and pluries, and at- 
tachment againſt the ſheriff, if need be. | 
B But if a man have an eſtate but for term of life, or for 177 
years, in a villain, it ſeemeth he ſhall not have this writ of | 
nativo habendo, becauſe this writ is in the nature of a writ 
of right for to recover the inheritance in the villain, and 
the 3 appeareth by the count in the writ: Quere 
tamen. | 
c And the ſheriff may ſeize the villain, and deliver him unto yy , & , 
his lord, if the villain confeſs unto the ſheriff that (c) he is Eliz. Dyer 
his 173. where 


(a) And note; in a writ of neif, the plaintiff ſued by attorney; he had 
enfranchiſed the villain, in 26 Ed. 3. 96. 

(b) See if the pluries determines the power of the ſheriff in this writ alſo, 
2s in replevin, it was much doubted, but it ſeemed it ſhould; and if the 
pluries be returned in B. R. they may hold plea there. 11 H. 4. 49. It 

. ſeemed alſo, that if on the ſirſt writ the ſheriff ſent to the bailif of the fran- 
chiſe, who does nothing (or gives no anſwer) the ſheriff cannot return this, 
but ought to execute the writ himſelf. 

See 7 H. 6. 31. on a nativo habendo removed out of the county by Pone, 
whereon the ſheriff had returned non inventus, a capias lies, and on non in- 
ventus returned thereon, a latitat went to the ſheriffs of London. 

(e) If on a plaint in replevin (as 29 Ed. 3. replevin 35.) or on a writ of 
replevin, the defendant claims property, and it is received by the ſheriff 

lift (as 30 Ed. 3. 22. 31 Ed. 3. Propr* proband” 4. as it ſeems for taking i- 
_ ſues received by the ſheriff ) a propr* probanda ſhall iſſue, although the the- 
riff cannot make replevin, and day ſhall be given to the defendant in bank 
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Writ de Nativo habendo. 


his villain; but if the villain ſay to the ſheriff, that he is 
frank, then it ſeemeth that the ſheriff ought not to ſeize him: 


nance. it is in a rk if the defendant claim property, the 


vide 1 Ed. 


4. 8, 9. a 
gond caſe. 


7 He 4. 45. 


ſheriff cannot replevy the cattle, but the party ought to ſue a 
writ de proprietate probanda : And fo if the villain fay that 
he is a free man, &c. then the ſheriff ought. not to ſeize him, 
but then the lord ought to ſue a pone to remove the plea be- 
fore the juſtices in the Common Pleas, or before the juſtices 
in eyre. But if the villain purchaſe a writ de libertate pro- 
banda before the lord hath ſued the pone to remove the plea 
before the juſtices, then that writ of libertate probanda is a 
ſuperſedeas unto the lord, that he proceed not upon the writ 
of nativo habendo till the eyre of the juſtices, or till the day 


the plea be adjourned before the juſtices, and that the lord 


co anſwer to the king for the contempt, and to the party for the damages 


| alias vel cauſam, Sec. And the claim of property returned thereon, then 


ought not to ſeize the villain in the mean time. But at this 
day the writ of libertate probanda is of little effect, becauſe 
by the ſtatute of 25 Ed. 3. cap. 18. the lord may ſeize his 
villain and alledge villainage in an action brought againſt him 
by the villain, although he hath a writ de libertate probanda 
depending, which is ee ee, before the juſtices in banco, 
or the juſtices in eyre. | . 
And if the lord ſue a nativo habendo, and the villain pur- D 
chaſe this writ of libertate probanda, by that the ſheriff ſhall 
not proceed farther in the writ of nativo habendo, but the 
* plea ſhall be adjourned before the juſtices in eyre; 
and then the writ of nativo habendo and the record _ be 
: ent 


on the claim; yet it ſeems the replevin ſhall continue to anſwer damages 
to the plaintiff for the taking. 1 Ed. 4. 9. b. 7 H. 4. 28, 46. 21 Ed. 
4. 76. But if it be found for the defendant, it ſeems that all is deter- 
mined, and the plaintiff cannot have a new replevin, for the ſheriff cannot 
execute it, but he may have a writ of treſpaſs. 21 H. 6. Propr' proband” 
5. 31 Ed. 3. ib. 3. or elſe he may remove the plaint in the county by re- 
cordare, (though in truth it is determined there, by the claim of property, 
&c.) and ſo try the property de novo, and the plaintiff ſhall not be eſtopped 
by the trial in the propr* proband”, which is only an inqueit of office. 30 
Ed. 3. 21, 22. 31 Ed. 3. Replevin 35. | 

And note ; if the property be found for the plaintiff, and at the day of 
the return, the ſheriff returns an eſloinment, and the defendant makes de- 
fault, a withernam ſhall be granted, and ſo a capias* pluries and exigent. 
39 Ed. 3. 30. But ſome held that the plaintiff in that caſe ſhall recover 
the whole in damages. See 7 H. 4. 28 per Hull, when the defendant comes 
in by attachment after property found for the plaintiff, the plaintiff may 
have two counts againſt him, one on the propr' probanda, and another on 
the replevin. 7 H. 4.46. If the replevin be returnable in Chancery, ſicut 


the propr* probanda fhall iſſue out of the Chancery; but if. on the plories 
the claim is returned in B. R. or C. B. the proprictate probanda ſhall iſſue 
from thoſe courts. Dyer 173. i 


Libertate probanda. 


ſent before the juſtices in eyre, and the lord ſhall declare 
thereupon, and the villain, ſhall make his defence, and plead 
thereunto; and the villain ſhall not declare upon the writ de 
libertate probanda, nor any thing ſhall be done thereupon; 
for that writ is but a ſuperſedeas to ſurceaſe for the time, and 
to adjourn the record and the writ of nativo habendo before 
the juſtices in eyre: And that appeareth by the forms of 
the writs of nativo habendo and of libertate probanda, which 
are ſuch: | | | | 
E The king to the ſheriff, greeting: We command you, that 
juſtly and without delay you caule A. of C. to have B. his 
villain and fugitive, with all his cattle and his whole train, 
whereſoever he ſhall be found in your bailiwick, unleſs he 
be in (a) our demeſne, who fled from his land after the co- Poſt 59. A. 
ronation of the king lord Henry, ſon of king John: And | 
we prohibit, upon our forfeiture, that no one unjuſtly detain 
him. Witneſs, &c. | 
The form of the libertate probanda 1s ſuch : 
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F bY Mey king to the ſheriff, &c. A. and B. her ſiſter, have 
| 4 ſhewed unto us, that whereas they are free women, and 
ready to prove their liberty, F. claiming them to be his niefs 
unjuſtly vexes them; and therefore we command you, that if 
the aforeſaid A. and B. ſhall make you ſecure touching the 
proving their liberty, then put that plea before our juſtices at 
the firſt aſſiſes, when they ſhall come into thoſe parts, be- 


cauſe 


(a) In a latitat to the ſheriff of London, on a nativo habendo removed hi- 
ther by Pone, the ſheriff returns quod civit* Lond? eſt antiquiſs* civit? ca- 
mera regis, antiquu* dominicum regis, & conſuetudinem habet & habuit a 
tempore quo, &c. Quod fi aliquis ſenilis conditionis manſerit in civitate 
per unum annum & unum diem quod ex tunc non erit capt? virtute brevis 

de nativo habendo. And it was moved, that the ſheriff ſhould be amerced. 
1. For that by the record of domeſday, it appears, that it is not ancient de- 
meſne, 2. For that this cuitom of London is againſt common right, and 
prejudicial both to citizens and ftrangers, and therefore void. 3. That it 
is a cuſtom in the negative, and ſo does not lie in uſage. 4. Tho? the cuſ- 
tom were good, yet it ſhould not come in by the ſheriff's return, but by 
plea. But it is otherwiſe of ancient demeſne, becauſe there the writ war- 
rants ſuch a return, &c. See 7 H. 6. 32. and the reſidue thereof. 8 H. 6. 
3. 4. 5 | 


11 H. 4. 48. 


-  _Libertate probanda. 


cauſe proof of this kind belongeth not to you to take; and 


in the mean time cauſe the ſaid A. and B. to have peace 


Gaſcoign 


Ac. 


179 


Fitz. Vil- 


lainage 39 


78 
Fitz, Vil- 


lainage 3. 


thereupon, and tell the aforeſaid F. that he may be then there, 
if he will, to profecute his plea thereof againſt the afore- 
ſaid A. and B. And have there this writ. Witneſs, 
&c. 

And now by theſe two writs it appeareth, that the lord 


6 


who ſueth the writ de nativo habendo ſhall purſue his (a 
1 laint upon the writ of nativo habendo, and Hall declare 25 
t 


Ercupon, &c. and that the villain ſhall make defence, and 
upon that writ de nativo habendo the freedom ſhall be tried. 
And alſo it feemeth by theſe writs, that a writ de libertate 
probanda doth not lie, if not upon a writ de nativo habendo 
ſued out before by the lord. | 


But it appeareth in 12 H. 3. itin* north”, that the villain H 


ſued a Libertate probanda, & obtulit fe at the fourth day, 
againſt the lord, and he did not appear, but made default for 
which, upon the default of the lord, the villain was enfran- 
chiſed ; and he had writ unto the ſheriff, that he do not ſuffer 
the lord to trouble him after : Quod vide in title Villainage 
in the abridgment ; vide 47 H. 3. a good caſe of that matter. 
12 Ed. 3. Villainage 44. pn earn 


And when he ſueth the nativo habendo, he ſhall enter a A 


plaint before the ſheriff in the county, as he ſhall do if he ſue 


a replevin by writ unto the ſheriff, he ought to enter his plaint 
beſore the ſheriff; ſo ſhall he do upon the nativo habendo: 
And the plaintiff ſhall recite how he is his villain, and how 
that he fed from him, &c. And by this writ of libertate 


probanda that plaint ihall be removed before the juſtice of 


eyre, or belore the juſtices de banco, and then the matter ſhall 
be tried before them, &c. Or the. loxd may remove the plaint 
by a pone before the juſtices of the Common Pleas, and there- 


ſheriff cannot determine the title of villainage in the county : 
and that is proved by the words in the writ of libertate pro- 
banda, viz. quia hujuſmodi probatio non pertinet ad te ca- 
piend”, &c. 11 H. 4. 49. per Norton. : 


(a) See accord. by Ladd. for the heriff has nothing to adjourn in Eyre; 
but by Rolph, if the lord do purchaſe a nativo habendo, and after that a 
pone, and then a libertate probanda, and deliver it to the ſheriff, and 1s 


upon he ſhall have proceſs againſt the villain, &c. for the 


* - e 
* * 
2 * 
= 


afterwards nonſuit, and then purchaſes a new writ of nativo habe ndo, the 


ſheciff may adjourn it for (trial of) the libertate probanda; 11 H. 4. 49. 
Quzre. ONES | 3 

If in a libertate probanda, the patties are at iſſue on the franchiſe and vil- 
lainage, if pending the iſſue, the defendant ſeizes the plaintiff, he ſhall be 
fined ; contra, in * for a villain, and the lord, pending the iſſue, 
ſeizes his goods. 9 H. 5. 1. b. | | e 


Libertate probanda. 


B And it is good for the lord, that when he ſueth the na- 
tivo (a) habendo unto the ſheriff, that forthwith he ſue his 
pone unto the ſheriff to remove the plaint before the juſtices 
of the King's, Bench: For if after the nativo habendo ſued, 11 H. 4. 43. 
the lord ſue a pone to remove the plaint before the juſtices de Gaſcoign. 
| banco, and before he delivereth the pone to the ſheriff, the Old Nat. 
F villain ſueth libertate probanda, and delivereth the ſame to _ 46. 
the ſheriff, by which the ſheriff adjourneth the plaint before Villaindy”” 
the juſtices in eyre, and returneth the matter upon the pone 12, jhat the 
before the juſtices of the King's Bench ; now the juſtices of party is 
the bench ought not bs upon that pone againſt the without re- 
villain, becauſe that the ſheriff hath returned, that he hath —__ 
adjourned the matter before the juſtices in eyre by the writ of ſheriff. 
libertate probanda, quod vide Hil. 26 Ed. 3. and yet the | 
pone was of elder date than the writ de libertate probanda, 

but was not delivered unto the ſheriff before the libertate pro- 
banda. 

C And if a man ſueth ſeveral writs of nativo habendo againſt 180 
two, the two may join in a libertate probanda, notwithſtand- _ 

ing the ſeveral writs, 

D Anda man can join in a writ of nativo habendo but two g Ed. 4. 16. 
villains, but in favour of liberty many villains may join in a by Martin, 
libertate probanda. | All of che 

| blood may 


h join. But 
it they be of the half · blood they fiall not join. Br. Villainage 68. 6 E. 2. Vill. 26. af- 
ter a nonſuit he was enfranchiſed during the plaintiff's life. Br. Villainage 26. 29 Ed. 
2. cont, before appearance. 19 Ed. 2. Vill. 31. 39 Ed. 2. Fitz. Vill. 34. the plain- 
tiff count upon a confeſſion, and the defendant acknowledge it, and after the plaintiff was 
nonſuit, and per cur? it is an enfranchiſe ment for ever. 30 Ed. 1. Vill. 46. Harvey and 
Mitton, ſhe is enfranchiſed but during the marriage; Broughton cont. King took the 
difference where the lord marrieth the niefe, and where a ſtranger marrieth her. 


(a) See a notable caſe, 11 H. 4. 48. In a nativo habendo, at the pluries 
the ſheriff returns a mandavi ballivo, who did nothing thereon, and it ex- 
cuſed him of contempt. (Quzre,) then a non omittas iſſued, on which he 
returred, that before the delivery thereof to him, the defendant had de- 
livered him a libertate probanda, ſo that he could do nothing; and by all 
the juſtices he Was atherced. 1. Becauſe after the return of the writ, the 
ſheriff had nothing to adjourn by force cf the libertate probanda. 2. Be- 
cauſe the non omittas, though awarded after the libertate, ought to be exe» 
cuted, whether it iſſued by wrong or right; (ſo it ſeems to differ from a 
pone, for that is only to remove the record, which in effect was removed 
before, by the adjournment, by force of the libertate probanda, but the non 
omittas is to another intent.) 3. For that by the pluries, the power of the 
ſheriff to hold plea is determined, ſed quære, for then to what effect are 
. theſe words in the writ, [habere ſacias.] And alſo, if ſo, no non A 

ought to iſſue, but only proceſs againſt the party, but afterwards the ſberi 
- in this caſe was amerced, and a non omittas ficus alias awarded, 


e | And 


Libertate probanda. 


(a) And it ſeemeth that the villain may ſue a libertate E 


probanda before the juſtices de banco, as well as before the 
Juſtices in eyre, although there be no ſuch writ in the Re- 
iſter. But if ſuch writ be made returnable before the juſtices 
b banco, it ſeemeth it is good, and they ſhall proceed there- 
upon as if it were before juſtices in eyre. 
(a) In a writ of note. if the plaintiff be nonſuit after ap- 
pearance, the defendant ſhall be for ever enfranchiſed ; quod 
vide M. 12 Ed. 2. and upon departure in deſpite of court, 
where he appeareth, and ſaith he will ſeek counſel, and after- 
ward he is demanded, and maketh default, there the villain 
ſhall be for ever enfranchiſed: And ſo upon a retraxit, if 
the plaintiff ſay that he will not purſue his writ of niefe, the 
defendantſhall be enfranchiſed for ever (5). 


p. P 


28 Af. 34. And if a free man marrieth a woman who 1s a nieſe unto 


Br. Vill. 23. another, ſhe ſhall be for ever free, although that the huſband 
A frank dieth, and ſhe ſurvive him, and that by ee in his book 
Enie iin in favorem libertatis (c). And it ſtands with reaſon that the 
licence, the 1aw be ſuch, becauſe that ſhe and her huſband are but one 
lorden- Perſon in law, and ſhe ought to be of the ſame nature and 
feoffed I. S. condition to all intents as her huſband is; but the huſband is 
the huſband for ever free without any condition in law or otherwiſe, and 


Sed, the by conſequence the wife ought to be of the ſame condition and 
wife is niefe, 


as before, nature as her huſband is; and then if he be once clearly dif- 


vide 18 Ed, charged of villainage to all intents, ſhe cannot be a niefe after- 
2. Vill. 35. wards without her own ſpeciat a&, as by divorce, or con- 


_ oy feſſion in a court of record, and that in favour of liberty: 
ere by 


N For a free woman ſhall not be villain for taking of a villain to 


. remaineth be her huſband. 


nie fe, but 


the ſeizure is ſuſpended, 13 H. 3. Vill. 43. ſhe ſhall not be produced to prove villain- 


age during the coverture. 30 Ed. 1. Vil. 46. cont. 31 Ed. 3. Vil. 21. cont. See 
Litt. 42. 5 | | 


ts Ed. i, In a writ of nieſe it behoveth the lord who ſueth the writ H 


Vill. 38, to bring with him two perſons at the leaſt, who are of the 
19 H. 6. 32. villains blood, that will confeſs them to be villains, otherwiſe 


ac. 19 Ed. 2. the writ ſhall abate: And what ſhall be ſufficient proof, 
Vill. 32. ä . | and 


(a) See 6 Ed. 2. Villainage 26. Litt. 46. 12 Ed. 2. Villainage 24. 19 
Ed. 2. Villainage 31. contr. Quzre 13 H. 3. Villainage 43. 

(5) See 4 Ed. 4. 25. 30 Ed. 2. Villainage 46. 18 Ed. 2. Villainage 30 
con. 29 Aſſ. 4. con. 

(e) See accordant 11 H. 48. 2 Hf. 4. 25. 


N And in the libertate probanda the proceſs is as upon the [ 79 
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and what not, fee in the title of Villainage in the abridg- 181 
ments. But in a nativo habendo, after the plea is removed Couſin fe- 
by a pone, if the deſendant will confeſs himfelf to be villain, 3 
the plaintiff needeth not to bring any proof thereof. N 
N N prove the 
male villain. 13 Ed. 3. Vi Il. 36. ac. Old Nat. Brev. 46. ac, Old tenuree, Br. Vill. 68. 


of 

” 
2 — 
CEEP 


LE CI — 


1 Tf two bring a nativo habendo, the nonſuit of one of them 
is the nonſuit of them both; for ſummons and ſeverance 
lieth not in that writ. Buut in a libertate Faber it is 
otherwiſe, for there the nonſuit of the one ſhall not prejudice 
the other. | 

K And it appeareth by the Regiſter, that the ſheriff cannot 
ſeize the villain by force of this. writ of nativo habendo, al- 
though that the words of the writ are, habere facias A. nati- 
vum & fugitivum ſuum ; for theſe words give him power to 
hold plea, and not otherwiſe, as it appeareth in 2 H. 4. in 

a faux impriſonment. But if the villain doth confeſs unto 
the ſheriff that he is a villain, then it ſeemeth reaſonable that 
the ſheriff ought to ſeize him, ſaving the opinion of that book. 
But the ſtatute now maketh the matter clear, that the lord 
may ſeize him, and ſo the ſheriff at his requeſt. And the 

L proce in the nativo habendo is ſummons, attachment and 
diſtreſs. 

M In a nativo habendo the plea was removed by a pone, and 
the ſheriff returned thereupon non eſt inventus, for which a 
capias was awarded, and after upon return of non eſt inventus 
a latitat was awarded, upon a ſurmiſe made that he was in a 


foreign country. P. 7 H. 6. 


4 H. 4. 24. 


pone ſued to remove a plaint in the county upon a replevin, 
ſummons, attachment and diftreſs. And the form of a pone 
upon a nativo habendo is ſuch : | 
'The king to the ſheriff, &c. Upon the petition of the plain- 
tiff put the plea which is in your county by our writ between 
A. and B. whom the ſame A. claims to be his villain and fu- 
gitive; and ſummon, &c. the aforeſaid B. that he be then 
there to anſwer the aforeſaid A. thereupon: And have 
there the ſummoners and this writ and the other 
writ. | | 
A And if the villain do remain in ancient demeſne. of the 
king in the king's (a) hands, "= hath remained there by a 


year 


(2) See Nat. 46. contra, if it be in the hands of any other lord, but note; 


the lord of a manor in ancient demeſne might have villains regardaat at uy 
| eath. 
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year and a day, then the lord cannot have nor maintain this 

writ of nativo habendo ſo long as he remaineth there : But 

if he hath not remained within the ancient demeſne of the 

king a year and a day, but for half a year, or other time 

which doth not make a year and a day, then the lord ſhall 
| have ſuch writ unto the ſheriff : 

Ant. 77-E. The king to the ſheriff, &. We command you, that un- 
leſs A. whom B. claims to be his villain and fugitive in your 
county by our writ, hath remained in our demeſne of S. for 
one year and a day without r let not the plea afore- 
ſaid remain in the county aforeſaid, for that he hath remained 
in our demeſne for leſs time. Witneſs, &c. 

But it appeareth by the writ, that if the lord claim him 
within the year and day that he came into the ancient demeſne, 
that then the villain ſhall not have advantage of his ſtayin 
there: But it ſeemeth that the lord _ to claim the Wl 

182 Jain within every year and day that the villain ſtaying within 
ancient demeſne, as he ſhall make his continual claim to ſave 
his entry into any land. But if the villain do remain in any 
other manor than in ancient demeſne, which is in poſſeſſion 
of other lord than the king, and there ſtayeth a year and a day, 
or for many years, without any claim made by the lord, not- 
withſtanding that the lord may take and ſeize him, or havea 
ſpecial writ of nativo habendo againſt his villain directed unto 
= ſheriff, as above is ſaid. ! 

24 Ed. 3. If a man purchaſe a villain of another unto him and his B 

Br. Vill. 26. heirs, and the villain runneth from him, he ſhall not have 

this writ de nativo habendo, becauſe he hath no proof of his 
blood who will confeſs them to be villains unto the plaintiff; 
and if he bring men of the villains blood, who confeſs them 
to be villains to a ſtranger, and not to the plaintiff, the ſame 
1s not ſufficient proof. Quzere tamen. | 

And the lord may have a writ unto the ſheriff to aſſiſt him C 
to diſtrain his villains, and the writ is, The king to the 
ſheriff, &. We command you, that you be in aid of A. of 
F. when he himſelf is not able to diſtrain his villains of N. to 
do to him the cuſtoms and ſervices due and accuſtomed. Wit- 
neſs, &c. See the ſtatute anno 1 R. 2. cap. 6. | | 

And when the king makes tallage of his ancient demeſne N 
lands in his hands throughout the realm, then the other lords 
who have ancient demeſne lands of the king in fee-farm, 
Mall have ſuch writ to tax them; and the writ is ſuch : mh 

e 


death. 39 Ed. 3. 36. and quzre, if all tenants of ancient demeſue laug 
ere not originally villains, and came to the king's grantees. - 


Writ de Securitate Pacis. 


The king to the ſheriff, &c. Becauſe we have made our 
demeſnes throughout England to be taxed, we command you, 
that if the manor of C. was ſome time our demeſne, or of 
our anceſtors heretofore kings of England, and hitherto hath 
been accuſtomed to be OE then cauſe A. to have a reaſon- 
able tallage of his free tenants in the manor aforeſaid, 
as hath before been accuſtomed to be done. /Witneſs, 
&c. | | * 

E And if the king's villains do convey themſelves out of the 
manor, then a ſpecial writ ſhall be directed unto the ſheriff, 
that he inquire by the oaths of honeſt and gaod men the 
names of them, and where they abide, and that he make 
them return, and abide within the manors as before. 

F If a woman ſueth a writ of libertate probanda, the form 
of the writ is ſuch: Alice hath ſhewed to us, that whereas 
ſhe is a free woman, &c. and ready to prove her liberty, &c. 
as above. 


Writ de Securitate Pucis. 


B. G HIS writ lieth when a man is in fear or doubt that 
| another will beat or aſſault him, and lieth properly 
where one man doth threaten another man to kill him, beat 
him, or aſſault him; then he may come into the Chancery, 
and pray to have ſuch a writ unto the ſheriff; and the form of 
the writ 1s ſuch : | | : 

The king to the ſheriff of Lincolnſhire, greeting: Becauſe 

„ 1 fa heavily complained to us, that C. openly 
threatens him of his body; we command you, that you cauſe 

the ſame A. to have of the aforeſaid C. our firm peace ac- 
cording to the cuſtom of England, ſo that you may be ſe- 
cured that damage or peril may not come to the ſame A. in 
his body, by the ſaid C. or by his procurement. Witneſs, 
&c. Or thus: Of the burning of his houſes openly 
threatens, we command you; &c. 10 that, &c, Damage come 
not to the ſame A. in his houſes aforeſaid, by ſuch burning, WM. 
&c. And a man may have a writ for the ſafety of his body, 2 
and for the burning of his houſes, all in one writ. And he 1 
may have an alias and a pluries, and attachment againſt the 
Jheriff, if he does not his office, &cc. | | 


Q.2 | And 
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and the defendant ſhall be 


Writ de Securitate Pacis. 


And by the ancient courſe of law he ought to take his oath H 
upon a book before he have this writ, before a maſter of the 
2 : But now they uſe to ſue forth ſuch writs by 
their friends, who will ſue for them without any oath made; 
and the ſame is ill done, becauſe they are many times ſued, 
more for vexation than for any good canſe ; and the juſtices 
of the King's Bench will not grant any writ for ſurety of the 
peace, without making oath that he is in fear of corporal da- 
mage. And the juſtices of peace ought nor to grant any war- 


rant at the fuit of any one to find ſureties of the peace, if 


the party who doth require the ſame will not take his oath 


that he requireth the ſame not for malice, but for the ſafety 
of his body. | | 


And if a man hath ſued a writ againſt one directed unto A 


the ſheriff, and the ſheriff take ſecurity of him to keep the 
peace, and afterwards he breaks the .peace againſt him who 
demanded the ſame ; he which demanded the ſurety of peace 
ſhall have attachment againſt him to find ſureties; and the 
writ 18 ſuch : | 


The king to the ſheriff, &c. If A. ſhall make you ſe- 


cure, &c. put, &c. B. that he be before our juſtices, &c. to 
ſhew wherefore, ſeeing that the aforeſaid B. threatened the 


aforeſaid A. of his body, and the aforeſaid A. upon that oc- 
caſion brought to you our writ of having the peace thereupon, 
he the ſame B. although he gave you ſecurity, that by him 
or his procurement, damage or peril ſhould not come to the 
aforeſaid A. of his body, nevertheleſs the aforeſaid B. with 
force and arms hath made an aſſault upon the aforeſaid A. at 
4 and _ &c. * the Naa e _ us, and to 

reat damage of him the ſaid A. an nſt our peace: 
4 have you there the pledges and Cage Wines, 

c. 


And upon this writ the plaintiff ſhall recover damages, 
e 


d for his contempt, if he be 
found guilty. | | 
And if any one will have a writ for ſurety of the peace 
againſt any one who dwelleth within the cinque ports, 
then he ſhall have a writ out of the Chancery directed unto 
the conſtable of Dover, and unto the warden of his cinque 


| Ports, andthe writ ſhall be ſuch : 


The king to his beloved and faithful N. his conſtable of 
Dover, and to the warden of his cinque ports, greeting: 
We command you, that having heard the complaint of A. 


becauſe that B. being of the liberty of the cinque un 
threatens, &c. and having called before you the parties a 


ſaid, and having thereupon heard ſeverally their reaſons, that 
hereupon 


Writ de Securitate Pacis. 


hereupon you cauſe to be done to the ſame A. due and ſpeedy 
fullneſs of juſtice, as of right, and according to the law and 


_ cuſtom of the aforeſaid ports ought to be done, and at 


other times hath been accuſtomed to be done in the like caſe. 
Witneſs, &c. Ws = 

C Butit is a common opinion, the ſecurity which the ſheriff 
ought to take of the party who ought to find ſureties for the 
peace, ought to be taken by bond, that is to ſay, to bind the 


party and his ſureties by bond, that he keep the peace, and 


that he burn not the houſes, &c. But now after the ſtatute 
of 1 Ed. 3. cap. 16. which appointeth that certain perſons 
ſhall be = in the Chancery to keep the peace, there are 
other forms of writs for the eaſe of the people who will have 
the peace againſt other perſons, which writs ſhall iſſue out 


of the Chancery; and ſome of them are directed unto the 


1 Ed. 3. e. 
16. 


juſtices of the peace, and unto the ſheriff, and ſome are di- 


rected only unto the ſheriff: And theſe writs are of other 
form, which are ſuch : | EO | 

The king to his beloved and faithful I, &c. and his com- 
panions our juſtices aſſigned to _ our peace in the county 
of S. greeting. Or thus: To the keepers of our peace in the 
county of S. &c. and to the ſheriff ot the ſame county, and 
to every one of them, greeting. Or thus: To the ſheriff of 


S. greeting: A. hath beſought us, that whereas he is 


grievouſiy and manifeſtly threatened by F. of his life and 
maiming of his members, and alſo of burning his houſes, 
we would provide for the ſecurity of him the Bid A. in this 
behalf; we granting the ſupplieation aforeſaid, command 
you, (or thee) firmly injoining that you make the ſaid E. to 
come perſonally before you, (or thee) and to find 'ſufficient 
manucaptors who will be bail for him under a certain penalty 
to be impoſed upon them by you, (or thee) for which they or 
you will anſwer to us. Or thus: And that by any means 
ye (or you) compel him the ſaid E. to find ſuffictent ſecurity 
under the penalty of 100l. to be paid to our uſe, or every one 


of them in the penalty of, &c. that he will not do, or procure 


to be done, any damage or ill to him the ſaid A. of his body, 
or his houſes by ſuch burning. And if he ſhall refuſe to do 
this before you, (or thee) then that you (or ye) commit 
him the ſaid E. to our next gaol, to be kept ſafely in the 
ſame, until he will do this freely: And when you (or red 
ſhall have taken that ſecurity, that without delay you (or ye 

render us more certain, and certify us thereof in our Chan- 
cery under your or any of your ſeals (or under thy ſeal) 
diſtinctly and openly, ye (or you) remitting to us this 


writ, 
And 
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And for this form of writ, when the writ is in the plural E, 
number, the writ is directed unto the juſtices of peace, or un- 
to the juſtices and ſheriff. And when it is in the ſingular 
number, the writ is directed unto the ſheriff only, or unto 
one juſtice only. | | 

And if the huſband threaten his wife to beat or to kill her, F 


ſhe ſhall have this writ, | 
A. the wife of B. hath beſought us that whereas ſhe is 


| givvoully and manifeſily threatened by the aforeſaid B. of her 


ite, and maiming of her members (as above until) you will 
anſwer to us, that by any means you do compel, &c. that he 
ſhall well and honeſtly treat and govern the aforeſaid A. and 
that he ſhall not do, or procure to be done any damage or 
evil to her of her body, otherwiſe than what reaſonably be- 
longs to her huſband, for the ſake of government and chaſtiſe- 
ment of his wife lawtully, &c. | 
And if a man be in variance with other men, and he is in G 
doubt that damage or hurt will come unto him, or his ſer- 
vants or his goods, by reaſon of this variance ; then he ſhall 
have a ſpecial writ againſt them directed unto the ſheriff, that 
he cauſe them to find ſecurity that they do not damage or hurt 
the other in his body, or his ſervants, or other his goods, in 
a certain ſum, &c. And if they will not find ſecurity, that 
then he arreſt them and keep them in priſon, until they will 


find ſureties: And that the ſheriff certify all that is done 


upon the ſame into the Chancery, upon pain, &c. as it ap- 
areth by the Regiſter. And that ſecurity ought to G 
by recognizance, as it ſeemeth; tamen quære. And when a 
man hath purchaſed ſuch writ of ſupplicavit, directed unto 
the juſtices of peace, or unto the ſheriff, or unto both, againſt 
any man, then he againſt whom the writ is ſued may come 
into the Chancery, and there find ſureties in the Chancery, 
that he will not do hurt or damage unto him that ſueth the 
writ ; and then upon that he ſhall have a writ of ſuperſedeas 
out of the Chancery, directed unto the juſtices of peace, or 
unto the ſheriff, or unto one of them, reciting how that he 
hath found ſureties, in Chancery according to the writ of 
ſupplicavit, and ao, the writ of ſupplicavit, and the man- 
ner of ſecurity that he hath found, and the ſum of money in 
which they are bounden; commanding the juſtices and ſheriff 
that they ſurceaſe to arreſt him, &c. or compel him to find 
ſureties, &c. and if they have arreſted him for that cauſe, and 
for no other, that then they deliver him, &c. See the form 


of the writ in the Regiſter. And if the party who ought to 


find ſureties, cannot come into the Chancery to find ſuch 
ſurety, then his friend may purchaſe a ſyperſedeas in the 
| N | Chancery 


taken A 


* 
LY 


Writ de Securitate Pacis. 


Chancery for him, reciting the writ of pans, &c. and 
that ſuch a one and ſuch a one are bounden for him in the 
Chancery in ſuch a ſum, that he ſhall keep the peace accord- 
ing to the writ of ſupplicavit : And the writ ſhall be direct- 
ed unto the juſtices of the peace and ſheriff, that they or ſome 
of them take ſurety of the party himſelf, according to the writ . 
of ſupplicavit, for to keep the peace, &c. and that then they 
ſurceaſe to arreſt him; and if they have arreſted him for that 
cauſe, that they then deliver him. 5 | 
B And ſometimes the writ of ſupplicavit is made returnable 
into the Chancery at a certain day; and if it be ſo, then if the 
Juſtices do not certify the writ, nor the 9 and the 
ſecurity which is taken, the party who ſued the ſupplicavit 
ſhall have a writ of certiorari directed unto the juſtices of 
peace, to certify the writ of ſupplicavit, and what they have 
done thereupon, and the ſecurity which is found, &c. and ſo 
the party ſhall have ſuch certiorari unto the juſtices of 186 
peace, to certify the ſecurity taken upon 1 although 
the writ of ſupplicavit be not returnable in the Chan- 
cery. | 
C And ſo if a man demandeth ſurety of the peace in the 
county againſt any man, he ſhall find ſureties in the county 
before the juſtices of the peace, &c. he who demandeth the 
ſecurity may ſue a writ of certiorari directed unto the juſtices 
of peace, to remove the ſurety of peace, and the recognizance 
taken thereupon; and to certify that recognizance, and ſecu- 
rity taken, under the ſeals of the juſtices of peace, or one of 
them. And if the certiorari be ſued upon a writ of ſuppli- 
cavit, then the certiorari ſhall rehearſe the writ of ſuppli- 
cavit; and if it be ſued upon ſurety demanded in the county 
without a ſupplicavit ſued, then the form of the writ of cer- 
tiorari is ſuch : | | 9 
The king the keepers of his peace in the county of L. and 
to every one of them, greeting. We willing for certain 
cauſes to be certified of the tenor of a certain ſecurity of the 
peace before R. B, and his companions, keepers of our peace, 
and our juſtices aſſigned to hear and determine divers 1 
treſpaſſes and miſdemeanors in the county of L. of R. of W. 
for that he ſhall not do, nor procure to be done any damage 
or evil to B. of F. or to any of our people, which ſaid ſecu- 
rity, of your office taken, remains in your power as it is ſaid, # Kang 
we command you, that without delay ye render us more cer- 1 
tain thereof in our Chancery, under your, or one of your i 
ſeals, diſtinctly and openly, remitting to us this writ. 
D And when the writ of ſupplicavit is directed only to the ſhe- 
riff, then the certiorari ſhall be directed unto the ſheriff only, 
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Writ de Securitate Pacis. 15 


to make return of the ſecurity found, if he have taken ſecurity, 
Ant. 80. And if a man find ſureties to keep the peace againſt certain 
Poſt. 82. perſons before the ſheriff, without any writ of ſupplicavit 


„ fued by him who demandeth the ſurety, and without the writ 


an, bythe nſed of ancient form; then the party who demanded the ſurety 
common may have a certiorari unto the ſheriff to certify the ſecurity 
law the ſhe- taken by him into the Chancery, &c. without making men- 
riff is con- tion in the certiorari of any writ ſued forth to cauſe the ſheriff 
. Vator la- to take ſuch ſecurity; and by that certiorari it ſeemeth, that 
i the ſheriff ex officio may cauſe the party to find ſurety to 
Vid. Lamb. keep the peace, if any one pray the ſheriff to have ſuch fure- 
$a bk ma ty, and that the ſheriff bind them by recognizance, and that 
ſtatute of he certify the ſame into the Chancery by the certiorari : For 
33 H. 8. if he certify an obligation taken for ſecurity, that certificate 
cap. 39. it cannot make the bond to be a thing upon record, and the 
5 party cannot be bounden unto the king but by matter of re- 
he cord, or unleſs that he will come into the court, and confeſs 
taken. the ſame to be his deed, and pray to have the ſame enrolled. 
And it ſeemeth that the law is ſuch, becauſe that by che com- 
mon law the ſheriff is confervator of the peace, and hath the 
keeping and the cuſtody of the county for the time that he 
is ſheriff; and the ſame appeareth by his commiſſion and 
2 patent which he hath, the words of whoſe patents are 

uch: 55 | os 
Rex, &c. Commiſſimus vobis cuſtodiam, &c. and by that 
he takes his authority, the which is a matter of record, as the 
187 commiſſion which was made to them who ſhall be juſtices of 
the peace, the which commiſſion giveth them authority to 
Hear, determine and enquire of all thoſe things which are 
done againſt the peace. And by reaſon of that commiſſion 
they have power to bind men by recognizance to keep the 
peace, upon complaint made unto them by any perſon; and 
yet there is not 'exprefs authority given them by the com- 
miſſion to take that recognizance ; but it followeth, that be- 
82 ] caule they have authority to cauſe men for to keep the peace, 
Vide 7 H. 4. and to hear and determine offences againſt the peace, they 


34. ac. have power to bind men by recognizance ſo to do; for every 
* thing which they have done by virtue of their commiſſion 
8255 ought to be taken as a matter of record. And by the ſame 


reaſon the ſheriff, becauſe that his patent is of record, and 
he is conſervator of the peace in every place, every obligation 
which he taketh for to keep the peace ſtiall be in law taken 


for a e ee and eſpecially when it is certified in the 
Ch ncery by certiorari: But yet all the pleas that are holden 


before him in the county are not of record, nor pleas holden 
Ml | before 


Writ de Auxilio, &c. | | — 


before him in the county by writ of juſticies are not taken as 

matters of record; for theſe pleas are holden before by reaſon © 

of the courts which he hath by reaſon of his office, as the 

county and hundred court, &c. But the leets and torns 

which are for the commonwealth, as tor keeping of the peace, Bro. Leet 
theſe are courts of record, and by coniequence for keeping of 39. 

the peace the ſheriff is judge of record, and may take recog- 

nizance for the keeping of the peace ex officio; but if he 10 

do, and take recognizance upon a writ of ſupplicavit, or Bro. Leet 
other writ directed unto him to take ſureties for keeping of 29% 
the peace, it is the ſtronger ; but give credit to better me 9 Ed. 4. Its 
and therefore quære thereof. 


Writ de (a) Auxilio ad Filium ſuum Militem 
 faciend' vel ad Filiam maritand'. 


A 1 form of the writ is ſuch: N 
The king to the ſheriff, &. We command you that 
juſtly, &c. you cauſe A. to have reaſonable aid of his knights 
and freeholders in your bailiwick to make his eldeſt ſon a 
knight, or to marry his eldeſt daughter, according to the form 
of the ſtatute thereupon provided by the common council of 
our kingdom of England. Witneſs, &. Wh 
B And a man ſhall not have this writ before that his ſon hath 
accompliſhed the age of fifteen years, nor for to marry his 
| wy before ſhe be of the age of ſeven years, as appeareth 
by the ſtatute of Weſt. 1. cap. 35 | 
C And he who holdeth his lands by a knight's fee, ſhall pay 188 
twenty ſhillings unto the lord; to make his {Jon a knight, or 
for to marry his daughter, and no more. 
And thetenant 5 8 hath lands of the yearly value of twen- 
ty pounds holden in ſocage, he Jhall pay twenty ſhillings 
unto the lord to make his 183 a knight, or for to marry his 


daughter. 
And 


(a) A tenant in Fraakalmoign ſhall not pay aid. See Rot. Parl. 8 
Ed. 2, Mer. 23, pro Abba tiſſa de Cadamo. 


lord may diſtrain his tenants for this aid, and avow for the 


more. | 
And if the eldeſt ſon dieth before he cometh to the age of G 


the primogenitus which is then alive, and that is ſufficient, 


Writ de Auxilio, &e. 


And he who holdeth by half a Knight's fee ſhall pay ten 
ſhillings, and he who holdeth lands in ſocage of the value of 
ten pounds by the year ſhall pay ten ſhillings. And ſo ac- 
cording unto the rate of the value of the ſocage land, and ac- ] 
cording unto the quantity of a knight's fee, he ſhall pay his 
aid, and that by the ſtatute before-mentioned. 

But this aid, to make the ſon a knight, or to marry his D 
daughter, the lord was to have by the common law of his 
tenants, and the ſtatute puts it only in certainty. And the 


ſame if he will; and he need not for to ſue this writ unleſs 
he will. And this writ is directed unto the ſheriff, and he 
may ſue an alias and a pluries, and an attachment againſt the E 
ſheriff, if he will not aſſiſt the lord to diſtrain his tenants for 
this aid. 8 | 

And the king's tenants in like manner ſhall pay aid unto the F 
Eing to make his eldeſt ſon a knight, or for to marry his 
eldeſt daughter, &c. viz. every one who holdeth by half 
a knight's fee ten ſhillings, and ſo according to that 
rate. | BW 
And in like manner every one who holdeth of the king in | 
ſocage twenty pounds land ſhall pay twenty ſhillings to make 
his eldeſt ſon a knight, or for to marry his eldeft daughter. 
And he who holdeth ten pounds land in ſocage ſhall pay ten 
ſhillings, and that is appointed by the ſtatute de proviſionibus, 
anno 25 Ed. cap. 10. And the ftatute ſetteth the aid certain, 
becauſe that before the ſaid ſtatute, the king will diſtrain for 
more to make his ſon a knight, or to marry his daughter ; 
but now the ſtatute appointeth that the king ſhall have no 


fifteen years, or before the lord hath levied the aid to make 
him knight, then the lord ſhall have aid for the younger ſon, 


to make him knight when he cometh to ſuch age, and yet he 
is not primogenitus filius, as the writ doth ſuppoſe, but he is 


for he ought to be heir apparent. And ſo it is if the eldeſt 
daughter dieth before the lord hath levied aid of his tenants 


for to marry her, then he may levy aid for the next eldeſt W 
which is then living, after ſhe is of the age of ſeven 
years. | . | 

And by the ftatute the writ which ſhall be directed unto H 0! 
the ſheriff to levy ſuch aid for the lord, ſhall mention that li 
the ſon is of the age of fifteen years; and if it be for the te 


daughter, it ſhall mention ſhe is of the age of ſeven years, 
otherwiſe the writ is not good. But that form is not in the : 
| Regiſter, 4 


Writ de Scutagio habendo. 


Regiſter, for it ſeemeth the Regiſter was made before the ſta- 
tute of Weſt. 1. and therefore the writ ought to be according 
as the ſtatute ordaineth it. | | : 

1 And if the lord have aid to make his ſon knight, or to 
marry his daughter, and dieth before he hath paid the ſame, 
then the ſon or daughter ſhall have an action af debt againſt 


| | the father's executors for the money; and if the executors 


have no goods of the lord, then the daughter ſhall have an 
action of debt againſt the father's heir, for ſo much of the 
money as ſhe wanteth of that which her father had levied to 
marry his daughter: And that is by the ftatute of Weſt. 1. 
A cap. 35. And he who holdeth by grand ſerjeanty or petit 
ſerjeanty, ſhall not pay aid to make the ſon a knight or to 
marry the daughter, as it appeareth M. 11 H. 4. 32. (a) 

3 And if the lord doth levy aid for the marriage of his daugh- 
ter, and afterwards marrieth her, then the daughter ſhall not 
have an action of debt againſt the father's executors for the 
money levied, &c. But it the daughter be not married in the 
life-time of the father, &c. by him, then the action doth lie. 
And ſo it ſeemeth, that if the ſon be not made knight in the 
life-time of the father, that he ſhall have an action againſt the 
father's executors for the money levied to make him knight. 


Writ de Scutagio habendo. 


HIS writ for eſcuage lieth in caſe where a man holdeth 
lands of the king , knights ſervice, to which homage, 
fealty and eſcuage is appendant : And he who holdeth of any 
lord by ſuch ſervice, who holdeth over of the — by the 


againſt the Scots, or againſt the Welſh in proper perſon, or 
by his lieutenant, then he who holdeth by 15 hts ſervice 
ought to go in perſon, or find a man to go for — in the 
war with the king, or his deputy in that war, for ſorty days 
at his own coft; and if he do not go, or not find a man ſo to 
do for him, then he ſhall pay for that default, and not doing 
of his ſervice, ſuch ſum of money as ſhall be aſſeſſed by par- 
liament; for a knight's fee ſo much, and for half a knight's 
tee ſo much; and ſo according to that rate. And then he 

5 | . who 


| (a) Nor any other tenures but chivalry and ſocage, agreed by all the 
juſtices, 10 H. 6. Avowry 267. | 


189 


B 
See after 
122. G. 


Vide Lit. 
19 and 20. 


like ſervices, when the king maketh a voyage royal in war 


Vide 16 
Eliz. Dyer 
329 that 
he who 
holdeth by 
the moiety 
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of a knights 
fee, holdeth 
by knights 
ſervice, and 
ſo it ſhall be 
intended, if 
it be not 
found to the 
contrary, 


190 
Litt. 38. 


eſcuage, but only thoſe who hold by ſuch ſervices, to go into 


| Pears to us by the certificate of our treaſurer and barons of 


who holdeth by a whole knight's fee ſhall pay ſo much for 


Writ de Scutagio habendo. 


eſcuage, as the parliament doth aſſeſs that a whole knight, 
fee ſhall pay, it he hath not done the ſervice; and he who 


holdeth by half a knight's fee ſhall pay according to that rate; th 
and thoſe who have done their ſervices and gone in war, ſhall | 
not pay any thing. And that ſum of money is called eſcuage, h 
ſervitium ſcuti. | at 
And if a man holdeth of the king by knights ſervice, and) Ni 


to go with him in his war, &c. then that lord ſhall have eſcu- ir 
e of his tenants who hold of him by the like ſervice; but 
the ſum which he ſhall have and levy ought to be aſſeſſed by 
parliament (as afore is ſaid) before he diftrain for the ſame. 
And if a man hold of any lord, to guard his cattle in time E 
of war, or to blow a horn in the time of invaſion of enemies, 
the ſame is knights ſervice : But it ſeemeth, that for thoſe 
lands they ſhall not pay eſcuage, if they do not their ſervice, 
but the lord ſhall diſtrain them for not doing their ſervice, and 
ſhall have recompence for the ſame. So that none ſhall pay 


the war, or to find a man to go, &c. Tamen quzere. 

And if he who holdeth of the king by knights ſervice togoF 
with the king in war, do his ſervice, &c. then he ſhall have a 
writ for him directed unto the ſheriff, to have eſcuage of thoſe 
who hold of him by the like ſervice. And the form of the 
writ ſhall be ſuch : | , 

The king to the ſheriff, &c. Becauſe our beloved and faith- 
ful W. D. had his fervice with us by our command, in our 
army of Scotland, in the firſt year of our reign. Or thus; 
was with us by our command in our army, &c. in the firſt 
year, &c. as appears to us by the rolls of A. our conſtable of 
our army aforeſaid. Or thus; hath made fine with us for his 
ſervice in our army of Scotland, in the firſt year, &c. as ap- 


our Exchequer ſent by our command into our Chancery; We 
command you, that you cauſe the ſaid W. D. to hate his 
eſcuage of the knights fees, which they then held of him in ul 
your bailiwick, to wit, eight ſhillings each ſhield for the of 
army aforeſaid ; and this you in no wiſe omit. Witneſs, &. 

And by that it appeareth, that if the king's tenant goeth( an 


with the king's lieutenant or his deputy in war, that the con- ye: 
ſtable of the hoſt ought to certify the ſame into the Chancery W1 
before the king's tenant ſhall have a writ to levy the eſe ch 
of his tenants; and if the king's tenants do agree with or 


king for his going, &c. then the king ought to be certified fee 


| thereof in the Chancery by the treaſurer and barons of the pr 


Exchequer, before that he ſhall have a writ to levy the eſcu- wh 
age of his tenants. | i 5 


Writ de Scutagio habendo. 


And by that it appeareth, that if the king's tenant do not 
o in the voyage, nor agree with the king tor that voyage, 
that then he For have eſcuage of the tenants, nor diſtrain 
the tenants for the ſame. | 

And if a man holdeth of the king by ſocage, and others 
hold of him by knights ſervice, and the king maketh a voy- 
ave of war into Scotland and Wales; now it ſeemeth he ſhall 
not have eſcuage of his tenants, if he goeth not with the king 


1 in the voyage; hut if he goeth with the king or his deputy, 
at or agree with the king for that voyage, then it ſeemeth he 
J ſhall have eſcuage of his tenants, and ſhall have the aforeſaid 


writ, And it is not material, whether he hold by knights 


eL ſervice or in ſocage. 

$, And if there be lord, mefne and tenant, and each holdeth 

ſe of the other by knights ſervice, if the tenant go into Scotland 

5, by the king's common ſummons, then the meſne ſhall not pay 

nd elcuage: Quod conceditur per cur' Trin. 5 H. 5. 8 

ay And if a man holdeth lands by ſuch ſervice, that he ſhall [ 84 J 

to pay a penny, Or a pair of ſpurs, when eſcuage runneth, &c. Vide Title 
the ſame ſhall not properly be eſcuage, as it appeareth in 15 1 

oof Ed. 2. title Avowry in the abridgments. Lit. I as dn 


> 2 } And vide 19 R. 2. that garder of a caſtle doth countervail 


oſe eſcuage, ſo that his heir ſhall be therefore in ward, and ſo of 

the rand ſerjeanty; and yet it ſeemeth they ſhall not pay eſcuage. 
| Quod vide in title Gard, ibid. 24, 36. | 

the And in title quare impedit, in the abridgments, that eſcuage 

our certain doth not make knights ſervice. Hil. 5. 3. 

us; ) And if there be lord, and many ſeveral meſnes and tenants, 

firſt and each holdeth by knights ſervice, if the tenant paravail of 


the land doth the ſervices, and goeth with the king in war, 
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bis &c. the ſame ſhall excuſe all the other meſnes; for for one 
ap- land but one ſervice can be demanded, viz. to go, or to find a 
18 0 man to go, &c. and ſo the meſne paramount here is excuſed, 
We becauſe that the ſervice is done by the tenant, &c. 

e his And when the king will levy eſcuage of his tenants, he 
n in uſeth to grant a e e to certain n iv And the form 
the of the commiſſion is ſuch: 

Kc. The king to his beloved, &c. We have aſſigned you to levy 
roeth6 and collect our eſcuage of our army of Scotland, in the firii 
con- year of our reign, in the county of K. as well within liberties as 
ncery without, of I knights fees which they then held of us in 
25 chief, or of the eſcheats and honours then being in our hand. 
h or of the purchaſe of our anceſtors or of us, as of the knights 
tified fees which are held of archbiſhopricks, biſhopricks, abbies, 
F the prlories, or other dignities of offices eccleſiaſtical whatſoever 


eſcu- which were then in our hand, and of the inheritances of heirs 
| | 1 within 
And | | 


192 


Wii Scutagio habendo. 


within age, and being in our cuſtody; to wit, forty ſhilling 
of every fee for the army aforeſaid; ſo that you may have all 
the monies thence coming, with all particulars, at our Exche. 
quer as ſoon as you can, to be paid to us there. And becauſe 
many of the fees aforeſaid have come to the hands of divers 
perſons, as well in the times of our anceſtors as in ours, tg 
wit, ſome by hereditary deſcent, as well in parcels as in other 
manner, and fore by alienations thereof diverſely made, ye 
aſſign you to inquire by the oath of honeſt and lawful men of 
every hundred in the county aforeſaid, as well of knights gin 


with a ſword as of others, by whom the truth of the matter 


may be better known, who held knights fees, or any part of 
the ſame fees in the ſame county in the time aforeſaid, as of 
our crown of England, of of the purchaſe of our anceſtors 
and us, and of the archbiſhopricks. biſhopricks, abbies, 
priories, and other dignities and offices before ſaid, and alfo 
of the inheritances of the heirs aforeſaid, then being within 
age, and how many fees, and what parts of a fee, every ſuch 
tenant then held, and in what towns diſtinctly, and who 
were anceſtors of them who held by hereditary deſcent, and 
who in other manner, and who alſo were the heirs within 
age and in our cuſtody, and what archbiſhoprick, biſhopricks, 
abbies and priories, and other dignities whatſoever or offices 
(the keeping of the temporals whereof belongs to us) were 
vacant at that time. And thereupon we command you, by 
the faith wherein you are bound to us, firmly injoining that 
at certain days, &c. you do and fulfil the an” in manner 
aforeſaid, and the inquiſitions upon the premiſſes diftinctly 
and openly made, which may make plain mention of every 
fee, and of the names and ſurnames of the tenants ſome time 
ſeverally holding them, while they were held whole, and of 
thoſe who afterwards ſucceſſively held them after partitions 
of the ſame between heirs parceners, or by alienations, as 1s 
aforeſaid, have at the Exchequer aforeſaid, about the feaſt of 
Eaſter next coming, under your ſeals and the ſeals of thol: 
by whom they were made. We alſo command our ſheriff of 
the county aforeſaid, that at certain, &c. he cauſe to come, 
&c. ſo many and ſuch honeſt and lawful men, as well knights 
girt with the ſword, as others of his bailiwick, as well within 


liberties as without, by whom the truth of the matter may be 


better inquired and known, and that he do obey and attend 


upon you in the premiſſes: We alſo command the treaſure! 


and barons of the Exchequer aforeſaid, that they ſpeedily ſend 
to you in writing ſuch fees as are found at the Excheque! 
aforeſaid touching the lands and tenements in the county afore- 
ſaid, for evidence and for the greater expedition of the pre- 
miſſes ; In teſtimony whereof, &c. Witneſs, &c. 


And 


Writ de Securitate inveniend', &c. 


And a vials facias ſhall be ſent unto the ſheriff cloſe upon 19 Ed. 2. 


7 this commiſſion, and and another writ cloſe unto the treaſurer Br. Te- 

: and barons, &c. quod foeda mittant, &c. 12 68. 

F And now it appeareth by this commiſſion, that the king life 3 

4 ſhall have eſcuage of the tenants who hold of theſe lands or ws f 
4 manors which the king hath in his hands by reaſon of ward, 6 Ed. 2. N 
< or by reaſon of the vacancy of a biſhoprick, &c. Or if he Gard. 12, A 
5 have an eftate for years in the ſeigniory, he ſhall have eſcuage IN » 
if of the tenants, &c. = as > 1 
5 And ſo ſhall another lord have, if he have a term for years a profit; he K 


or for life in the ſeigniory, if he go in voyage with the king ſhall have 
in war into Scotland, &c. he ſhall have eſcuage then of the eſcuage, be- 
tenants which hold of him by knights ſervice; for the tenant ©®v{e it is a 


WO 


is not bound to go, but for to defend his lord, or to find a ;* realy 
: : by Wilbie. 
man for to defend him; and then if the lord do not go into Scrope cont. 


the war, the tenant is excuſed. 


Writ de Securitate inveniend quod ſe non di- I 85 ]. 
- vertat ad Partes exteras, fine Licentia 
Regis. 


A 


Y the common law every man may go out of the realm Vide 1 Eliz. 
(a) to merchandize, or on pilgrimage, or for what Pyer 165. 

other cauſe he pleaſeth, without the king's leave; and he ſhall 

not be puniſhed for ſo doing ; but becauſe that every man is 

of right for to defend (a) the king and his realm, therefore 

the king at his pleaſure by his writ may command a man, 

that he go not beyond the ſeas, or out of the realm, withour 

licence; and if he do the contrary, he ſhall be puniſhed for 2 Co, 17. b. 

diſobeying the king's command. And it ſeemeth that this 

command may be made by the king's writ under the great ſeal, 193 
= | and 


(a) See Dyer 189. If one beyond ſea does not return at the king's com- 
mand under the great or privy ſeal, his lands and goods ſhall be ſeized for 
the contempt. And ſee the like in Dyer 176. where a baron had licence 
to go beyond ſea, to be void on a condition which is afterwards broken. 
On a mandamus to return by letters under the privy ſeal, and a refuſal 
certified by the meſſenger into Chancery, and the certificate ſent by mitti- 
mus into the Exchequer, a commiſſion ſhall iſſue to ſeize his lands. 

And note; lt is there held, 1. That the licence is countermandable 
within the term. 2. Tbat the certificate of the contempt is not traverſa- 
ble, becauſe not triable per pays. Note alſo; the king has only the 
roms of the lands, and therefore obſerve well the ſtatute 13 Eliz. c. 3. 

Jer 375. a | 
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Writ de Securitate inveniend', &c. 


and alſo under the privy ſeal, or his ſignet; for by the law 
the ſubje is bounden to take notice of every of the king's 
ſeals in ſuch caſe, as well as of the great ſeal, 

And there are two manners or forms of ſuch writs; one is B 
directed unto the party, and the other unto the ſheriff, com- 

manding him that he cauſe the party to find ſecurity that he 
mall not go out of the realm without the king's licence. And 
the firſt is ſuch: : 

The king to I. of B. greeting: Becauſe we are given to un- 
derſtand, that you deſign to go out of the way toward foreign 
parts, and intend to proſecute there many things prejudicial to 
us and to our crown, in contempt and prejudice of us, and 
contrary to our proclamations and inhibition thereupon often 
made: We, willing to oppoſe ſuch contempt and pans, 
ſtrictly (a) forbid you, under the peril that may fall thereon, 

that in any wiſe you go not out of the way towards foreign 
parts without our ſpecial licence, nor attempt or cauſe to be 
attempted any thing to be proſecuted there, which may in any 
manner be able to prevail to the prejudice of us or of our ſaid 
crown, neither ſend any perſon there for this purpoſe. Wit- 
neſs, &c. | | 

And alſo the king by his proclamation may inhibit his ſub. C 

12 & 13 jects, that they go not beyond the ſeas, or out of the (5) realm, 


Eliz. without licence, and that without ſending any writ or com- 
oo 5 mandment unto his ſubject; for perhaps he cannot find his 


ſubjects, or know where he is, and therefore the king's pro- 

clamation is ſufficient in itſelf. And if the ſubject do contrary 
thereunto, it is a contempt, and for ſo doing he ſhall be fined 

to the king. 8 | 

The other form of the writ directed unto the ſheriff is ſuch: D 
The king to the ſheriff, &c. Becauſe we are given to under- 
ſand that A. B. clerk, purpoſeth to go over towards lots 
parts to proſecute there many things prejudicial and hurtful 
to us and many of our people: We, willing to reſiſt his ma- 
lice in this behalf, command you, firmly enjoining that you 
cauſe the aforeſaid A. B. to come corporally before you, and 
by what means you can compel him to find ſufficient manucap- 
tors 


(a) See ſeveral ancient prohibitions de non transfretando, &c. Rot. 
Clauf, 10 H. 3. m. 27, dorſo. Clauſ. 11 H. 3. m. 25, dorſo. Claul. 
2 Ed. 3. m. 5. dorſo. Et nota Clauſ. 3 Ed. 3. m. 36. dorſo, apponitur 
portus de Dover tantum. | 

(5) See Dyer 165. & Rot. Clauſ. 25 Ed. 1. m.25. dorſo. Lib. Parl. 
204. And note Dyer 296. accordant. But till ſuch proclamation made 

or writ iſſued, it is no contempt for any perſon to go beyond ſea, although 

he intends to live there out of his due obedience: For his purpoſe or in- 

_=_ is not triable, See the ſtatute of 5 R. 2. c. 2. repcaled by ſtat. 4 
ge. 1. c.. c 


— 


| Writ of Treſpaſs. 


tors who will bail him, under a certain penalty to be reaſona- 
bly impoſed on them by you, for which you will anſwer to us. 
Or thus; and him the ſaid A. B. to find ſufficient ſecurity, 
under the penalty of one hundred pounds, to be paid to our 
uſe, or every one of them in the penalty of, &c. that he (go 
not out of the way, or) turn himſelf towards foreign parts 
without our ſpecial licence, nor ſhall preſume to proſecute, 
or cauſe to be attempted to be proſecuted; any thing what- 
ſoever there, which may be able to prevail to the contempt of 
us, or to the prejudice or damage of our people, neither ſend 
any perſon or perſons there for this purpoſe. And if he ſhall 
refuſe to do this before you, that then you do commit him the 194 
faid A. to our next gaol, to be kept ſafely in the ſame until 
he will freely do this; and when you ſhall have ſo taken that 
ſecurity, you thereupon without delay ſhall render us more 
certain, or ſhall b delay certify us in our Chancery un- 
der your ſeal diſtinctly and openly, remitting to us this writ. 
Witneſs, &c. | 
E And this writ may be directed unto juſtices of the peace, or 
unto the iheriff, or unto both; and the form may be as the 
writ of ſupplicavit, which is directed unto the juſtices of the 
; peace, and unto the ſheriff, to cauſe him to find ſureties, &c. 
F And every one, upon a ſurmiſe made unto the chancellor, 
may ſue forth this writ for the king; and then the party 
againſt whom it is ſued may come into 1 Chancery, — ob- 
tain licence by letters patent or by letters under the privy ſeal 
or privy ſignet; and the licences are good, although they be 
not antes the great ſeal, becauſe thoſe letters will excuſe his Repealed 
contempt, And ſuch licences are called (2) paſſports. And per 4 Jac. f. 
D now by the ſtatute of 5 R. 2. c. 2. it is ordained, that no © 1. 
perſon paſs out of the realm without the king's leave, but 
—_ * 4a are excepted in the ſtatute, and therefore ſee the 
atute. 


Writ of Treſpaſs. 
X "P HERE are two manners of writs of treſpaſs : One is of 


a treſpaſs which is vicountiel, and is directed unto the 
ſheriff, and is not returnable, but ſhall be determined in the 


oo * „ bs 


r county before the ſheriff; and in this writ he ſhall not ſay, 
1 quare vi & armis, &c. but the form of the writ is ſuch: | 
c | 3 | The 
b | 

5 () See the ſtatute of Magna Charta, c. 30. That the ſea ſhall be 


open for merchants, Rot. Parl. 18 Ed. 3. nu. 10. 24 Ed. 3. au. 8, 25 
Ed. 3. nu. 22. | | | : I 


Writ of Treſpaſs. 


i | „ 1 The king to the ſheriff of Lincoloſhäze, greeting: W. of 


195 


hath complained unto us, that C. made an aſſault upon him 
the ſaid W. at N. and beat, wounded and ill treated him, and 
other enormous things to him did, to the no ſmall damage and 
grievance of him the ſaid W. And therefore we command 


ou, that you hear (a) that plaint, and afterwards juſtly 


cauſe him to be thereupon brought before you, that we may 


hear no more clamour thereupon for want of juſtice. Wit- 


neſs, &c. | 
And by this writ the ſheriff ſhall hear and determine that 


treſpaſs, &c. by inqueſt according to the common law; and 


this writ is in effect a commiſhon unto him, and he may de. 
clare upon this writ unto his damage of twenty pounds, or 
more. ; 
And another form of (5) writ for goods is ſuch : 

The king to the ſheriff, &c. W. and B. executors of the 
teſtament of C. have complained unto us, that E. and F. took 
and carried away goods and chattels which were of him the 
ſaid C. to the value of, &c. found under the cuſtody of them 
the ſaid executors at N. and other enormous things to them 
did, to the hindering of the execution of the aforeſaid 
teſtament: And therefore, &c. that we may hear no more, 
Te. | 
And a man may ſue other writs of treſpaſs upon the caſe B 
in the county before the ſheriff; and the forms of the writs 
are ſuch : : 

The king to the ſheriff, &c. A. hath complained unto us, 
that whereas B. did deliver a hundred ſheep of his to the 
aforeſaid A. to ſtay or be kept for one year upon his land and 
paſture at N. under certain conditions, the aforeſaid B. took 
and carried away thoſe ſheep, being there upon the land of 
him the ſaid A. within the term aforeſaid, without the li- 
cence and will of the ſame A. and other, &c. to the da- 
mage, &c. By which writ it appeareth, that he cannot 
take back the cattle again, if the plaintiff perform the con- 
ditions. TE | | 

If a man borrow a certain ſum of money, and doth pawn C 


goods for the ſame, and he offereth the money again unto the 


Party; and prayeth that the pawn may be delivered back to 
im, and the other refuſe to do it, he ſhall have an action of 


treſpaſs 


(a) And yet the ſheriff is not judge, but the ſuitors, 6 Co. 11. yet ſee21 
H. 6. 35. Falſe judgment was aſſigned, becauſe the plaint was held 
before the under-ſheriff, and not the ſherift himſelf; and ſo coram non 


judice. 


(b) Note; The Writ, if for live things, is cepit & abduxit; if for dead 
things, it is cepit & aſportavit. e 


3 
Writ of Treſpaſs: 
reſpaſs upon the caſe in the county before the ſheriff, to de- 


termine the matter, &c. | | SS. 
D If a man doth deliver unto another a bull, or oxen or (@) 

cows, to make his benefit of them for a certain time upon 

condition; if he, againſt the will of him to whom they were 

delivered, take them back again within the time, he ſhall have 

an action of treſpaſs gain 

determine that cauſe. | 
E If a man do diſtrain kine which are with calf, and impound 


them againſt law for ſo long time that they caſt their calves, 


then he ſhall have a ſpecial writ directed unto the ſheriff, 
rehearſing the ſpecial matter, to end the ſame before the ſhe- 
riff in the county. N | 

F And ſo if a man have a ſalt- pit by the ſea-eoaſts, and ano- 
ther erecteth a wall betwixt the ſea and the ſalt-pit, if the 
other perſon throws down the wall, by which the ſea-water 
overfloweth the ſalt-pit, he ſhall have a ſpecial writ directed 
unto the ſheriff, to end the matter in the county. 

G And ſo for every manner of treſpaſs done, a man may (5) 
chuſe to have ſuch a writ directed unto the ſheriff, to end 
the matter before him in the county, or to ſue a writ 
unto the ſheriff returnable in the Common Pleas or the King's 
Bench. 

And if the writ of treſpaſs be returnable, then the writ 
ſhall be of another form, for then theſe words vi & armis (c) 
ſhall be in the writ; and if it want thoſe words, the writ 
ſhall abate, if they be not writs of treſpaſs upon the caſe ; 
which writs of treſpaſs ſhall not have theſe words quare vi & 


R 2 | armis 


him directed unto the ſheriff, to 


(a) Note; This ſpecial writ, queſtus eſt nobis A. quod cum B. viginti 


oves, &c. liberaſſet, & c. præd' B. ſine licentia prædicti A. oves illas infra 
term' cepit & abduxit. Regiſter 92. For it is clear the bai or in ſuch 
caſe cannot retake them within the term. 2 Ed. 4. 13. 17 Ed. 2. 22. 


1 H. 7.15. And yet if he or his donee takes them, the bailee ſhall not 


have a general writ of treſpaſs ; for then he ought to recover damages to 
the value of the beaſts, againſt him who has the general intereſt, which is 
not agreeable to reaſon. See 11 H, 24. adjudged ; but againſt a ſtranger 
the bailee ſhall have a general writ of treſpaſs. See 11 H. 4. 17. 21 H. 
H. 7. 15. and ſhall recover damages to the value of the beaſts, becauſe he 
is chargeable to the bailor in detinue. But if after the taking the bailor 
releaſes to the treſpaſſor, the action vi & armis remains as before; and 
yet _ the matter ſhewn, he ſhall recover damages only for the compeſtur- 
ing, &c. 

(5) So that it ſeems in a juſticies the ſheriff may proceed, though the 
freehold comes in debate. 6 H. 4. 2. 

(e) But the cauſa cauſans, or immediate cauſe and conveyance to an 
action on the caſe, may be laid vi & armis, 12 H. 4. 3. 8 R. 2. Action 
{ur le caſe, 29 Ed. 3. 20, 16 Ed. 4. 7. otherwiſe if it were only for non- 
feaſance, 43 Ed. 3. 39. Sce 2 Salk. 636. 


/ 


Writ of Treſpaſs. 


armis in the writ, although they are returnable in the Common 
| Pleas or King's Bench; and if they have the words quare vi 7 
& armis in the writs, it ſhall be good cauſe to abate the 
writs. And the form of a writ returnable in the King's Bench 
is ſuch : g | | 
The king to the ſheriff, &c. If A. ſhall make you ſecure, I 
&c. then put by gages and ſafe pron es B. that he be before us 
on the morrow of all ſouls, whereſoever we ſhall then be in 
England. And if it be returnable in the Common Pleas, 
then thus: Before our juſtices at Weſtminſter on the mor- 
row of all ſouls, to ſhew (a) wherefore with force and army 
he made an aſſault upon him the ſaid A. at N. and beatz 
wounded and ill treated him, ſo that his lite was deſpaired of, 
and other enormous things to him did, to the great damage 
of him the ſaid A. and (Y)) againſt our peace: And have 
there the names of the pledges and this writ. Witneſs, 
&c. | | | 
And if a man do impriſon another, then the ſorm of theK 
writ of treſpaſs is, to ſhew wherefore with force and arms 
he made an aſſault upon him the ſaid A. at N. and (c) 
wounded,” impriſoned and ill treated him, and other, &c. 
And it is not material whether he be wounded or not, for 
the form of the writ is ſuch; but the damages ſhall be in- 
creaſed for the ſame, if he do recover. And if he do im- 
riſon him until he pay a fine for his deliverance, then the 5 
orm is, wherefore with force and arms he took, impriſoned | 
and ill treated him the ſaid A. at N. and detained him in | 
priſon there (d) until he had made a fine (for ſo much) with 0 
the ſaid B. for the having his delivery, and other enormous 


things to him did, &c. 0 


And ft 

EE 0 

(a) Note; if the writ be, ſimul cum aliis malefaQorib* vi & armis, 1 
&c. it ſhall abate; otherwiſe if it be ſimul cum aliis ignot'. 8 H. j 
1 | 3 
(5) Note; if he counts of a treſpaſs done part in another king's time, f 

and part in the preſent king's time, the writ ſhall be, contra pacem, nup' . f 
dom" regis, &c. & dom' regis nunc, & c. and it ſhall be good reddendo | 
fingula ſingulis. 21 H. 4. 15. And on a writ contra pacem noſtram only, : 
he ſhall not recover damages for a treſpaſs done in the time of another | 
king. See 2 Salk. 640, * 
(e) Note well; A juſtification for a battery is no juſtification for wound- a 
ing, &c. 21 Hf. 6. 27. | Ba. 17 

I. d) And if he juſtifies the impriſonment, he need not anſwer to the tak- oh 
ing of the fine, for it is but acceſſary; and therefore the plaintiff ought ta 65 
anſwer to the juſtification of the impriſonment, and not the taking of the Pie 
fine. Quzre 19 Ed. 3. 19. | * 
Note; if one be taken in the county of G. and impriſoned till he makes 11 

fine in the county of W. he may have this writ in the county of G. 38 Ed. fore 


3. 29. | ** 


Writ of Treſpaſs. 


And a man may have one writ of treſpaſs for divers treſ- 2 H. 4: 13. 
paſſes (a), &c. as for breaking of his cloſe, cutting of his 7 Ed. 6. 
trees, fiſhing in his ponds, beating of his ſervants, and tak- Pyer 20. | 
ing of his goods and chaitels, and all in one writ; and for FE Re _ 
cutting of his wood. and for taking his young hawks ; and per Tberpe. 
the form of the writ is, Wherefore with force and arms he 22 H. 6. 59. 
entered the wood of him the ſaid A. at N. and took a | | 
carried away three young ones of his hawks of ſo much price, 
lately building neſts in the ſame wood; and other enormaus 


things, &c. # 
| And 


(a) Yet for taking of a hawk (reclaimed) ke ſhall not have treſpaſs, but 
:rover and converſion. Quære 2 Lev. 201. 1 Salk. 667, &c. and the 
count ought to be that he is reclaimed ; and it is not ſufficient to ſay he was 
poſſeſſed of him as of his proper goods, Dyer 306. Treſpaſs de bonis aſ- 
portatis ought to alledge them to be ſuis. 13 H. 4. 11. | 

Note; in ſuch a writ the defendant pleads, that as to a pheaſant, he 
found it in his own ground, out of the plaintiff 's warren, and he let his 

Aulcon flie at it, who followed it into the warren, &c. and the defendant. 
tollowed his hawk thither and took it; and it was ruled in a manner by 
Knivet,. that the entering and taking there was tortious. 38 Ed. 3. 10. 
Otherwiſe if the killing and taking had not been in the warren. 12 H. 8. 
10, See in treſpaſs quare vi & armis in warrenam ſuam intravit. It is 
no plea in bar that the freehold of the ſoil is in the defendant. See 3 H. 
6. 13. 8 H. 5. 10. 19 Ed. 4: 6. ie, i 3 16 6 2 
contra, | | 

Note this diverſity. 1. If one comes into a chaſe, foreſt or warren, and 
drive the beaſts out of it, and he who drives out the beaſts, or any other 
who has notice of it kills the beaſts, the owner of the foreſt, or his officer 
may make freſh purſuit, and thereon take or ſeize the dead beaſt ; for ſo 
long as he that killed it, had notice, & c. the legal and local property on the 
freh purſuit ſhall be ſaid to continue. 12 Hf. 8. 10. adjudged. 2. It a beaſt 
0! toreſt, chaſe, & c. comes by eſcape into my land, I may kill him on my 
own ground without foreſtalling him, and the ſame is not puniſhable. 12 
H. 8.12, 213H. 7. 30. provided it be not an hart proclaimed. 7 H. 6. 
36. 3. If beaſts of chaſe come by eſcape into my land, which is a con- 
-enient diflance from the park, I may chaſe them with greyhounds ; and 
it the greyhounds follow them towards the park, and I keep them out, and 
the greyhounds kill them, I may now take them, and am not puniſhable ; 
OW if the lands are not a convenient diſtance. 18 H. 6. 22. 43 

- 3- 8. 3 | 
Note; in treſpaſs for entering into a park, warren, &c. it is no plea to ſay 
'tis no park or warren, but he muſt plead non eul', and give the matter in 
*!)1Jence. 10 H. 6. 16. 19 H. 8. 9. and therefore it is held clearly, that 
bone has a warren, if he incloſe or impark without the king's licence, any 
in0ther hunts there, and he brings treipaſs de parco fracto, the other may 
Plead non cul', and give this matter in evidence; for none may have a4 
Park without the king's grant, or by preſcription. Note alſo; the plain- 
uff in this writ does not make any title to the park in his connt, and there · 
fore it is no plea, that he had no park by preſcription or licence, For 
= can judgment be given on a title where none is alledged? 18 H, 

. 21, | | 
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Writ of Treſpaſs. 


And by this writ it appeareth that the property of the 
hawks are in him who hagh the land (ſuorum) in the writ. 
Poft. 89. E. ET 
87 ] And for hunting in a warren the form is, Wherefore heM 
H. 6. 38. entered the warren of him the ſaid A. at N. and therein, 
38 Ed. 3. 10. „ithout his licence and will, chaſed, and took and carried 
away (@) hares, conies, pheaſants and partridges, '(b) &c. 
Poſt. 89. K. | f 
43 Ed. 3. 13. And if a man hunt and take away another man's conies in A 
Bro. Pro- his cloſe which is no warren, then the form of the writ is, 
Pert) 37- Wherefore, &c. he broke the cloſe of him the ſaid A. at N. 
and therein without his licence and will, chaſed, and took 
and carried away ſo many conies (c) of ſo much price, 
&c. | 
198 And by this writ 1t appeareth, that he who hath the land 
3 H. ö. 5s hath no property in the conies. And ſo of a park; Where- 
ac. 5 H. 5. fore, &c. (4) he broke the park of him the ſaid A. at N. and 


2. 22 H. 6. in it, &c. chaſed, and took and carried away the wild beaſts, 


59• Or thus; Wherefore, &c. the herbage of him the ſaid A. at 
N. lately growing, or the corn of him the ſaid A. at N. lately 
growing, to the value of ten pounds, with certain cattle he 
led, (e) trod down and conſumed, and other, &c. And he 
need not ſay in the writ, Wherefore he broke the cloſe, &c. 
and the herbage, &c. | | 

And there is another form of writ of treſpaſs, of digging B 
the ſoil and carrying away the ſea coal. And another form o 
writ 1n the Regiſter, of his horſe and cattle arreſted without C 

* cauſe, until he ſhall have a fine, / 
25 N ( | And | 


\ 


(a) Note; he ſhall not ſay lepores fuos, for he has not the real property 
in them, but only a property cauſa warrenæ, and only during the time they 
are in the warren, 3 H. 6. 58. . 

(b) And he ſhall ſhew in his count the certain quantity (or number) of 
the things, but he ſhall not ſay pretio (vr of what value) Quzre, 30 Ed. 3. 
10. for it is only (fugavit) in this writ. | 

(c) Note; he ſhall not have treſpaſs for the conies only. 43 Ed. 
3. 24. , 

(4) Note; the defendant ought to anſwer to the breaking of the park; 
as allo to the driving or chaſing, 20 H. 6. 37. Weſt. 1. c. 20. and the 
plaintiff ſhall recover for the entering into the park, tho* the defendant does 
not hunt, if he came for that or other ill purpoſe. 5 H. 8. 1. 

Note 3 The plaintiff ſhall not have judgment according to the ſtatute, 
if he does not bring a ſpccial writ according to the ſtatute, and not a ge- 
acral writ. 9 H.6.2. 47 Ed. 3. 19. adjudged, 

(e) And note; he has only a local property, and it is void without 2. 
ſpecial cuſtom to the contrary. If beatts of chaſe or foreſt go out of the 
bounds of the foreſt, he in whoſe lands they are may kill them, except 
hart proclaimed. 7 H. 6. 36. 21 H. 7. 33. 43 Ed. 3. 8. | 


Writ of Treſpaſs. 
D And another form, of his houſe broke and timber carried 


away. x | 
E And the writ of mo for executors for goods taken out 
ol their poſſeſſion, which is ſuch : | | | 

U The king, &c. If A. and B. executors of the teſtament 
of C. ſhall make you ſecure, &c. then put, &e. wherefore he 
took and carried away four oxen, which were his the ſaid 
C.'s, of the price of one hundred ſhillings, found in the 
cuſtody of them the ſaid executors at N. and mowed the corn 
of him the ſaid C. there growing, and took and carried away 
the ſame corn, and other goods and chattels of the ſame C. 
found there in the cuſtody of the ſame executors, and other 
enormous things to them did, to the delaying of the execution 
of the will aforeſaid, and againſt our peace. 

TF And if an abbot and his monks break the ſeal of any 
writing which they have made to another perſon, the 
party ſhall have a writ of treſpaſs againſt 3 in ſuch 
orm : 

f The king, &c. If A. ſhall make you ſecure, &c. then 

N put the abbot of C. and I. and D. co-monks of the ſame ab 

4 bot, &c. wherefore, &c. a certain writing of him the ſaid A. 

8 ſealed with the common ſeal of the aforeſaid houſe, by which 

; the ſaid abbot and convent were bound to the aforeſaid A. to 

find her in victuals and cloathing and in all her neceſſaries, 


5 until the ſame abbot and convent ſhould marry her the ſaid A. 

to ſome man having twenty pounds of land or rent, found at 

0 L. they maliciouſly broke, and other, &c. 

. G And alſo a man may have a writ of treſpaſs for fiſhing in 

n his ſeveral piſcary, and for cutting of his graſs, and for plow- 

we ing of his land, or for ſhearing of his ſheep, and all in one 
writ. a 

ty And another form of writ for mowing of his corn, and 

"7 cutting of his graſs, and felling of his woods, and eating of 

of his corn and paſtures, and all in one writ, 

3. H And alſo another writ of treſpaſs made unto a woman be- 
fore (a) coverture, which is ſuch : 

Ed. If A. and B. his wife ſhall make you ſecure, &c. then 

+. put, &c. wherefore, &c. he broke a certain cheſt of her the 

he ſaid B. found at N. and took and carried away a certain writ- 

Joes ing obligatory found in the ſame cheſt, &c. and other, &c. 
to the great damage of them che ſaid A. and B. and againſt 

wo our peace. | | | 

* | And 

ut 4 | 

the (a) Note; This writ does not ſuppoſe 2 dum ſola, but the count does, 

pt a 21 H.6,30. 7H. 7. 2. Dyer 1os. but if it be of a battery of the wife 


before the coverture, the bill or writ ſhall be dum ſola. See 22 Af. 87. 
and the verdi& may find all guilty, where one only beats, &c. 


Writ of Treſpaſs. 


And another writ in the Regiſter, Of taking away a ſhip, 1 

and carrying away the chattels. | | 
And another writ, Of corn and goals of vineyards fed, K 
&c, And another writ, Of corn and graſs of coppices fed, 
a. - 3 

And another writ, Of a pool broken, thus; Wherefore, L 
&c. he maliciouſly-broke a certain pool at R. by which the 
water running from the ſame pool overflowed the fiſſi- pond 
of him the ſaid A. inſomuch, that by the courſe of that water 
and the inundation aforeſaid, the fiſh then being in the ſame 
fiſh-pond to the value of one hundred marks, iſſued thereout; 
and other, &c. ; 

By which it appeareth, that he ſhall have a writ of treſ- 
paſs vi & armis, becauſe he cauſeth the water to run out of 
his pond, by which the fiſh there go away. 

And there is another writ, De equis abductis, and goods M 
and chattels unto the value of five pounds and one hundred 
ſhillings, of money in money told, ibidem invent' cepit, 
&c. | | 

And there 1s another writ of treſpaſs 2 thoſe who lie N 
near the plaintiff's houſe, and will not ſuffer his ſervants to 
go into the houſe, nor the ſervants who are in the houſe to 
come out thereof; and for taking and impounding his cattle, 
and not ſuffering him to ſue a replevin, &c. And the form 
of the writ is uch : | | Ep. 

The king, &c. If, &c. pot &e. wherefore with force 
and arms they beſet the houſe of him the ſaid A. at H. and 
his men and ſervants, being out of the ſaid houſe, would not 
permit to enter the ſame houſe to do therein for the ſervice 
and profit of him the faid A. and certain others his men and 
ſervants, being therein, would not permit to go out of the 
ſame houſe to the land of him the Fig A. there to till it, by 
which one hundred acres of land of him the ſaid A. remained 
untilled, and the ſame A. for a long time hath loſt the pro- 
fits of his land aforeſaid, to the value of twenty pounds, and 
his ſervice of the ſame men and ſervants ; and alſo impounded 
there the beaſts of him the ſaid A. and detained them there 
impounded, not permitting them to be replevied to the ſame 
A. according to the law and cuſtom of our kingdom ; and 
other enormous things to him did, &c. 

And there is another writ of an houſe broke, and priſoner A 
taken away thus: . f 

Wherefore with force and arms they broke the houſe of him 
the ſaid A. at N. in which the ſame A. (a) detained one wy | 

. | 0 


| (s) Note; if this writ be bons & catalla, he may 180 count of one live 
,  - thingy 


, 
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of C. a Scot, taken by him in war as his priſoner, until he 
ſhould be ſatisfied of one hundred pounds, for which the ſame 
H. made his ranſom with the aforeſaid A. for ſaving his life, 200 
and took and carried away him the ſaid H. and other enor- 
mous things, &c. TE 
And note, that the form of the writ for a live thing, as 2 & 3 P. & 
horſes or men, or ſuch like, is to ſay, ceperunt & abdux- Ma. Dyer 
erunt; and for a dead thing, to ſay, ceperunt & aſportaver*, 121. 
&c. | | | 
And there is another writ of treſpaſs; if a man take ano- 
ther and impriſon him until he make oath that he will not 
trouble nor impriſon him for a treſpaſs done to him before, 
or impriſon him until he hath made unto him a releaſe of all 
actions. . 
And if a man taketh his villain and puts him into the 
\ ſtocks, and others come and break the ſtocks, and let him 
out, he ſhall have an action of treſpaſs, and the form is, 
Wherefore when he the ſaid R. took S. his villain and fu- 
gitive in his manor at K. and there put him in the ſtocks to 
chaſtiſe him, as it was lawful for him to do, becauſe he was 
not juſtifiable to him the ſaid R. the aforeſaid, &c. with force 
and arms broke the ftocks aforeſaid, and took and led away 
im the ſaid 8. | | | N 
E There is another form of writ, thus: Wherefore with Poſt. 89. M 
force and arms, &c. he filled a certain ditch in L. with earth 
and mud, that the water ifſuing from the ditch aforeſaid over- 
flowed the corn of him the Paid W. being in ſheaves in his 
barn there, by which his corn aforeſaid, to the value of one 
hundred ſhillings, was putrified, and plucked up by the roots 
his trees there lately growing, to the value of forty ſhil- 
lings, and with certain beaſts fed, trod down and conſumed 
his corn there lately growing, to the value of forty ſhillings, 
&c, | | 
And by the firſt of theſe writs appeareth, that that is an 
action of treſpaſs upon the caſe, and the reſidue a common 
action of treſpaſs. 

F And if a man draw wine out of the veſſels, and put water 
in the ſame to fill them up again, he ſhall have an action of 
treſpaſs in this form : E 98 | | 

x Wherefore 


thing, as a horſe, &. but ought to have a ſpecial writ, 10 H. 6. 22, yet 
ſhali not abate for variance of the count; per Paſton. See 21 H. 6. 29. If 
the writ be bona & catalla, and he counts of pikes or tenches, horſes or 
cows, the writ ſhall abate, for they ſhall be intended living: Therefore 
the weit for theſe ought to be ſpecial, viz. equos, vaccas, &c. 

Note; where the writ was de bonis & catallis, it concluded ad valen- 
ciamz as 3 Ed. quos pretii, & c. 21 H. 6. 39. Dyer 121. 
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Wherefore with force and arms, &c. he drew out ſixty 
flagons of a certain ton of wine of him the ſaid A. of the price 
of tour pounds, put in the ſhip of the aforeſaid I. at S. to be 
brought from - thence to S. and filled up that tun with fea 


\ 


water, ſo that the reſidue of the wine aforeſaid became cor- 


rupted, and wholly pertthed ; and other, &c. | 
And another writ of the fiſh of his Piſcary, and herb fedup, 

and land digged, thus : | 

| Wherefore with force, &c. he fiſhed in the free fiſhery of 


him the ſaid A. at N. and cut down his graſs there lately 


growing, and likewiſe dug in his land there, and took and 
carried away the earth there caſt up, and the aforeſaid 
graſs and the fiſh (a) of the fiſhery aforeſaid, to the value of 
one hundred ſhillings, &c. 


G 


() And it appeareth here, that there are divers manners of H 


forms of fiſhing in his fiſh pool: One writ is, Wherefore, 
&c. he fiſhed in his fiſheries, &c. Another writ is, Where- 


fore, &c. he fiſhed in the ſeveral fiſhery of him the ſaid A. 


&c. And the third writ is as before, Wherefore he fiſhed in 
the free fiſhery of him the ſaid A. at N. &c. 

And a man ſhall have a writ of treſpaſs for breaking of his 
houſe, and cutting of his trees, and for fiſhing in his ponds, 
and for taking of his goods and chattels, and for taking of 
his plough cattle, and impounding of them, and for tak- 
- ... his doves out of his dove-houſe; and the form is 
ſuch : | | 
Wherefore, &c. he broke the houſes of him the ſaid A. at 
N. and cut down his trees there lately growing, and fiſhed in 
his fiſh-ponds there, and took and carried away the fiih there- 
of and the trees aforeſaid, and there took and impounded his 
beaſts of his plough, and detained them ſo long time im- 
pounded, that forty acres of the land of the ſame A. for a 
great while remained untilled, and took and carried away the 
doves of his dove-cote there, with nets and other engines, 

POE. 5 whereby 


(a) Though the writ be piſcem, he may count of more fiſhes; for the 
word piſcis is nomen collectivum. 4 Hf. 6. 11. 
() Note; in treſpaſs for fiſhing in his ſeveral fiſhery, liberum tenemen- 
tum is a good plea, but he cannot conclude judgment ſi aQio without 
title ſhewn. For in treſpaſs the thing itſelf is not in demand, as it is in 
aſſiſe, or quod permittat. 24 H. 6. 43. 20 H.6. 40. See 17 Ed. 4. 4. 
10 H. 7. 24, 27. and yet he cannot have a ſeveral piſcary in another's 
ſoil, as well as a free piſcary by a ſpecial title. 7 H. 7. 13. 20 H. 


» 4+ 

Alſo note, that he who has liberam piſcariam may have treſpaſs againſt 
a ſtranger ; for he has more than common of piſcary, 17 Ed. 4. 7. 7 
MW; 3. 13. 


— 


82 


daoves. | 
K Anda man may have a writ of his cloſe broke, and of his 
corn in ſheaves, and hay, to the value of one hundred ſhil- guilty to a- 
lings, fed, &c. or of eating of his hay only, &c. Or, nother, and 


Writ of Treſpals, 


whereby the ſame A. wholly loſt a flight of his dove-cote; and 
other, &c. | ; | 

And by this writ it (a) appeareth, that a man ſhall have C. f. Part 
an action of treſpaſs for taking of his plough-cattle, and ſhall 108. in tref- 
join the ſame in a common action of treſpaſs with other treſ- paſs the de- 


paſſes; and alſo that he ſhall have an action for taking of his fendant as 
| | to one thing 
juſtified, and 
pleaded not 


Wherefore he mowed down and carried away the reed of him 


the ſaid R. to the value of one hundred ſhillings, at N, lately found one 


iſſue, and 


growing. 


dead thing ſor which the action is brought, it is not ma- 
yay whether he ſay, of the price, &c. or to the value, 
&c. (6). | | 

And another writ of a mill-pool broken in two towns, 
thus : | | 

Wherefore, &c. he broke the mill-pool of him the ſaid R. 
of B. at R. and S. by which the water of the ſame pool whol- 
ly run out, and he the ſaid R. loſt the profits of his mill afore- 
ſaid, to the value of one hundred ſhillings ; and his goods and 
chattels, &c. | 


N And another writ, Of houſes and chattels burnt. 


And another writ, Of his ſheep ſhorn and the wool carried 
away. : 


And another for taking him and impriſoning him in one 89 ] 


place, 


(a) See per Hankf. If a writ of treſpaſs be ad valenc*, & c. the plain- 


tiff ſhall recover the value of the goods, and the jury (ſhall be charged to 
inquire of the value; and therefore it is a good pea to ſay that the plain- 
tiff is poſſeſſed of the beaſts; for the writ ought to be, that the defendant 
had taken and detained his beaſts fine cauſa rationabili, per Hankf, ſed 
culp' contr*, and that it ſhall be given in evidence, that the plaintiff is 
ſeiſed of the goods in mitigation of the damages, 11 H. 4. 24, 25. and 
agrecing with this opinion of culp, that the plaintiff ſhall have a genera! 
writ, and that it ſhall not abate, but the matter be given in evidence. 
See i H. 6. J. 1a H. 6.6. 19H. 6. 34. 21: H. 6 159 „ 
Treipaſs quare quinque boves apud D. cepit & fugavit & imparcavit, &c. 
per quod tres de bovib* pretii gl. fame intericrunt, & alii deteriorati ſunt 
ad dampnum, &c. and it was abated, becauſe the value of all the beaſts 
wy not ſhewn ; contra if it had been fugavit & imparcavit, but not cepit. 
JH. 5. 3. N 
(6) S- 2 H, 4. 11. per Markham. 


at N. and the 22 Elis. 


the jury 


taxed d — 
Another, Wherefore, &c. he broke the mill- ſtone of him Ties 
the ſaid Prior, of the price of forty ſhillings, 
goods and chattels, &c. Dyer 369. 


M And by this it appeareth, that if it be a live thing or 7 Se Me. 


Dyer 221. 
17 Ed, 3. ac. 
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place, and from thence carrying of him to priſon in ano- A 
ther place, and there detaining him in priſon. ET 

And another writ for taking of his ſheep in one place, and 
1 of them in another place, until he hath paid a 

ne. HED, | | 

And another writ for breaking of his fluices, in ſuch man- B 
ner: | 

Wherefore, &c. they broke the fluice of the mill-pool of 
him the ſaid abbot, and his park there at S. and in it, with- 
out licence, &c. and (a) his trees, &c. and in his ſeveral 
fiſhery, &c. and took the fiſh thereof and the trees aforeſaid, 
to the value of one hundred ſhillings, and alſo the wild beaſts 
of the ſaid park. „„ 

Another writ, Wherefore with force and arms, &c. he C 
broke the fluices of him the ſaid A. beyond the ditch of N. 
for the ſafety of his lands at. C. and cut the timber thereof, to 
the value of one hundred ſhillings, into ſmall pieces, ſo that 
by ſuch breaking, the lands and meadows of him the ſaid A. 
were there Gawd, and the ſame A. wholly loſt the profit 
of the lands and meadows aforeſaid, to the value 100s. and 
other, &c. | Eo, 

And another writ: If a man doth impriſon his villain, D 
and ſet him in the ſtocks for ſome offence, and another man 
doth ſet him at large, the lord ſhall have an action of treſ. 
14 for breaking up the ſtocks, and for ſetting his villain at 
arge. | 
, we? another writ: If a man be riding on the way, and E 
another man ftriketh his horſe, by which the rider falleth and 
is hurt; he which is caſt off his horſe ſhall have treſpaſs 
againſt the other. = 

And another writ for putting out another man's eyes, thus: F 
Wherefore wih force and arms he thruſt out the right eye of 
him the ſaid W. at N. and other, &c. | 
And the maſter of an hoſpital ſhall have an action of treſ- G 
paſs for taking of goods in the time of his predeceſſor; and 
the form of the writ is ſuch : The king, &c. If W. of S. 
maſter of the hoſpital of Saint Michael of C. ſhall make you 
ſecure, &c. then put, &c. wherefore with force and arms he 
took and carried away the goods (b) and chattels of the _ 

| | al 


(a) See for juſtification in treſpaſs de arborib' ſuis, 13 H. 7. 9. And 
note; if he Juſtifies the cutting, he ſhall not aniwer the carrying away ; 
for if he did not cut them, the writ ought to be quare bona & catalla cepit. 
33 H. 6. 12. Kelw. 114. 13H. 4. 1. 5 H. 5. 8. 

(b) Note prædict' hoſpitalis, but not ſo de cuſtod? & eccleſia. 9 H. 6. 
25. Vel præd' I. or if the predeoeſſor himſelf had brought the gs a 
: a u 
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ſaid hoſptial, to the value of one hundred ſhillings, found ar 
R. in the time of I. of C. lately maſter of the hoſpital afore- 
ſaid, predeceſſor of the aforeſaid maſter, | | 
H And the like writ for an abbot or prior, and 1n the end of 
the writ he ſhall ſay, to the prejudice of the houſe and church 
of him the ſaid abbot. And fo it ſeemeth it ſhall be in the 
end of the writ for an hoſpital. | WES 
And another writ for an abbot, thus: Wherefore bs 
force and arms he broke the gates and houſes of the houſe 
and church of him the ſaid abbot at L. and with certain 
beaſts fed, trod down and conſumed the corn of the houſe and 
church aforeſaid, in the time of the abbot aforeſaid, there 
growing, to the value, &c. and took, &c. the goods and 
chattels of the ſame houſe and church in the time aforeſaid, 
to the value of one hundred ſliillings, there found; and other, 
&c. (a). | 1 | 
I AY, another writ for a treſpaſs done in the time of va- 203 
cation of an abby or hoſpital, Wherefore with force and 
arms he took and carried away the goods and chattels of the 
houſe and church of the abbot of C. (5) in the time of the va- 
cation of the abby aforeſaid, to the value of one hundred 
ſhillings, found at L. &c. and other, &c. to the prejudice, &c. 
and againſt the peace, &c. | | | 
K And another writ of treſpaſs; Wherefore with force and Ant. 86, 87. 
arms he entered the warren of him the ſaid A. at C. and chaſed 
in it, &c. and likewiſe entered his wood there, and three young 
ones of his hawks neſtling in the ſame wood, of the price of 
twenty ſhillings, and other his goods and chattels, to the value 
of one hundred ſhillings, there found, and alſo hares, conies 
and partridges in the warren took, &c. 
L (> And another writ of treſpaſs; Wherefore with force 
and arms he chaſed one hundred ſheep of him the ſaid A. 
ſound at T. with certain dogs, inciting thoſe dogs to bite the 
ſheep aforeſaid, inſomuch that by the chaſing and biting a 
the 
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ſhould be bona & catalla ipſius I. See accordant 18 Ed. 2. 3. 4) Fd. 3. 
23. 9 Ed. 4. 33. and ſo of a repleviu brought at common law. 16 Ed. 3. 
Treſpaſs 211. And ſo it is of waſte, ad exhæredationem domus & eccleſtæ 
de B. See 7 H. 6. 18. 

(a) But when ſuch treſpaſs is done to the predeceſſor. See 13 Ed. 4. 
16. 4 Ed. 4. 8. contra 2 H. 4. 4. the writ being arbores domus & eccleſiz 
de B. See 18 Ed. 2. Treſpals 237. | 

(b) See when on a vacation by depoſition, in the time of Ed. 1. Treſ- 
pals 242. the biſhop ſhall not puniſh treſpaſs on the temporalties, but the 
king. 38 Ed. 3. 30. Vide accordant 39 Ed. 3. 19. | 

(e) If my dog kills your ſheep, and I freſhly after the fac tender you the 
dog you are without remedy. 7 Ed. 3. Barr. 290. 
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the dogs aſoreſaid the ſaid hed were auch worſe, and a 


great part of the births of thoſe ſheep made abortive, and 
made an aſſault upon T. his ſervant there, &c. by which, 


&e. | 


4 And another writ, Of ſwine chaſed, ſo that they died, 
e. | | | 

And if a man do incite or procure his dog to bite any 
man, he ſhall have an action of treſpaſs for the ſame. 

And if a man fill a ditch with mud and earth, which had M 


uſed to be a watercourſe, for which another man's land is 


| drowned, &c. he ſhall have a writ of treſpaſs; Wherefore 


with force and arms he filled a certain ditch at T. through 
which a certain water runs there, with earth and mud, inſo- 
much that the water being hindered of its ancient courſe, 
overflowed twenty acres of land of him the ſaid A. there 
fowed with divers kinds of grain, by which he the ſaid A. 
wholly leſt the profit of his land aforeſaid ; and other wrongs, 
&c. | | 
And if a man diftrain cattle, and carrieth them into un- N 
known places, the party ſhall have an action of treſpaſs 
=o vi & armis for the diſtraining of them; and the writ is 
Luch : 
Whereſore with force and arms he took the beaſts of him 
the ſaid A. at N. and chaſed them to places unknown, ſo that 


_ thoſe beaſts could not be found to be replevied to him the 


ſaid A. according to the law and cuſtom of our realm; and 
other, &c. 
There are divers wr:ts of Treſpaſs founded upon ſtatutes, 0 
whereof ſome do follow (a). | | | | 
The king, &c. If A. &c. then attach B. &c. that he be 
before us, &c. to anſwer the aforeſaid A. wherefore with 
force and arms he raviſhed C. the wife of the aforeſaid A. 


at N. and carried her away, with the goods and chattels of 


the aforeſaid A. to the value of one hundred marks, and yet 
detains her from him; and other, &c. to the great damage, &c. | 
(5) againſt the torm of the ſtatute in ſuch caſe provided, &c. | 
Witneſs, &c. 

Another writ; Wherefore with force and arms he took P | 
the beaſts of him the ſaid A. at N. in your county, and 


\ 

chaſed them from that county into the county of Kent, and o 

| | | impounded 

(4) Note; The action is to commence with an attachment, and not with £ 
a pone per vadios. 14 H. 6. 8. See the ſtat. of Weſt. 2. c. 38. | 

() Note; The party ſhall not have puniſhment enjoined by the ſtat. but E, 

where he is ſued by a writ that makes mention of the ſtatute. 9 H. 6. 2. FI 


Vide iofra A. 
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impounded and there detained them impounded, contrary to 
the law (a) and cuſtom of our realm and againſt our peace: 
And have there, &c. 3 N 
A Another writ of treſpaſs (h) that diſtreſſes, &c. be not out f 
of the fee, or in the king's way, thus: If A. ſhall make you 
ſecure, Sc. then put, Sc. that he be, &c. before, Sc. to ſhew- 
wherefore, ſeeing that it is provided by the common council 
of our realm, that none may make diſtreſſes out of his fee for 
any cauſe whatſoever, neither in the (c) king's way or com- 
mon ſtreet, except thoſe having ſpecial authority for this pur- 
poſe of us and our miniſters, the aforeſaid B. who is not our 
miniſter, as it is ſaid, out of his fee at N. the beaſts of him 
the ſaid A. contrary to the form of the proviſion aforeſaid, - 
Sc. And have, Sc. Otherwiſe in the highway, thus: The 
beaſts or (4) goods and chattels of him the ſaid A. in the 
king's way took and impounded, and yet (e) detains them 
impounded againſt the law and cuſtom of our realm, Sc. and 
againſt our peace. Or thus: And detained the beaſts afore- 
ſad a long time impounded, againſt the law, Sc. and againſt 
our peace, Sc. And have, Sc. And in the mean time 


cauſe thoſe beaſts to be delivered to him the ſaid A. Wit- 
nels, &. | 1 


Another 


(a) Note; this writ lies againſt a lord. 3 Ed. 3.5. adjudged. But if 
A. holds an acre, &c. in one county of a manor in another county, the lord 
may diſtrain in the ſaid acre, and carry the diſtreſs into the other county. 
1 H. 6. 3. per Cur. 22 Ed. 4. 11. Quzre, 18 H. 7. Kelw. 50. 14 Ed. 
3. Barr. 275, 

Note; in treſpaſs for à diſtreſs taken and driven into another county 
againſt A. aud B. A. pleads not guilty, and B. ſays that he is bailiff of J. 
S. of whom the plaintiff holds, & And for ſervices arrear he diſtrained, 
and drove into another place within the (ame county, without doing any 
thing againſt the peace, and tenders to aver his plea, And reſolved, 1. 
That the defendant here need not make an avowry, for he ſhall not make a 
return here, for the writ does not command the ſheriff tomake deliverance. 
2. That the iſſue ſhall be tried in the county where the taking was, and not 
where the driving is ſuppoſed, for there they cannot take conuſance, whe- 
— they were the ſame beaſts that were taken in the other county. P. 13 


(b) But note the party grie ved ſhall not have advantage of the ſtatute of 
Marlb. c. 35. except by a ſpecial writ founded on the ſtatute, and not by a 
general writ of treſpaſe. 43 Ed. 3. 30. Temp. Ed, 1. Avowry 130. 
11 R- 2. Avowry 87. 4 H. 6. 2. per Bab contr. Martyn, 9 H. 6. 2. Ratio 
decauſe in a ſpecial writ the party makes a fine to the king. 8 Co. 60. Beecher. 

(e) One may diſtrain in via regia for an amercement in a leet. Temp. E. 
1. Avowry 232. 19 Ed. 2. ibid. 221, 225. | - 

(d) Without ſaying pretii in the writ, but it muſt be in the count. 19 
Ed. 3. Brief 842. Note the reaſon, becauſe they are taken nomine di- 
ſtrictionis, and ſee there contra pacem omitted, 

(e) See 39 Ed. 3. 20. Detinuit quouſque ſinem fecit, held good. 


# 
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Another writ of treſpaſs againſt him who diſtraineth a man B 
by ( @) his plough.cattle, or by his ſheep: To ſhew where- 
fore, ſeeing that it is appointed for the common profit of our 
realm, that no man of the ſame realm may be diſtrained by 
the beaſts of his plough, or by his ſheep, for our or another's 
debt, or on other occaſion whatſoever, by our or another's 
bailiffs or minifters, ſo long as he hath other beaſts by which 
reaſonable diſtreſs may be made upon him for levying thoſe 
debts, except only thoſe beaſts which are found doing damage 
to any one happen to be impounded l the law and 
cuſtom of our realm; the aforeſaid W. (Y) took and impounded 
the ſheep of the aforeſaid A. at N. or the beaſts of him the 
laid A. of his plough at N. againſt the form of the ſtatute 
aforeſaid, and yet detains them there impounded againſt the 
law and cuſtom, &c. and againſt the peace; &c. And have, 
&c. And in the mean time cauſe thoſe beaſts to be delivered 
to him the ſaid A. Witneſs, &c. e 
And ſo note, that in this writ of treſpaſs the ſheriff ſhall 
make deliverance unto the party, as he ſhall do upon a reple- 
vin: And if the party hath the beaſts delivered unto him be- 
fore the writ ſued, then this clauſe, cauſe thoſe beaſts in the 
mean time to be delivered to him the ſaid A. ſhall not be in 
the writ. | | 
Another writ: If a man doth take the - oxen or carts of ( 
another, or other things, as barges or ſhips to carry goods, 
againſt the will of the owner, then he ſhall have ſuch writ: 
The king to the ſheriff, &c. If, &c. put, &c. to ſhew where- 
fore, ſeeing that in the ſtatute lately made at Weſtminſter, 
amongſt other things it is contained, that none take horſes, 
oxen, wains, carts, ſhips and boats for carriage, againſt the 
will of him whoſe goods they are, the aforeſaid B. and D. 
with force and arms took, and for a long time detained, a cer- 
tain cart and four horſes for carriage of the aforeſaid A. 
found at N. againſt the will of him the ſaid A. and other 
wrongs, &c. to the great damage, &c. and contrary 8 the 
' orm 


(a) See this writ lies where the rent is arrear. Temp. Ed. 1. 
Avowry 230. | 

(6) Note; the writ lies between the lord and tenant, and although the 
tenant pays his rent and has deliverance, he ſhall have this writ, 18 Ed. 2. 
Action ſur Stat. 33. And note; if at the time he takes the diſtreſs, he 
cannot find other diſtreſ., but only ſheep, &c. although he could (not) 
have diſtrained before the diſtreſs is cognizable, (viz. if he hath a ſeigniory, 
Kc. and ſo cauſe to diſtrain) whereupon they were at iſſue, whether he 
could find ſufficient diſtreſs on the tenemeats. 29 Ed. 3. 17. But note; 
the count may be general as the writ is, viz. contra formam ſtatuti, and 
need not alledge that nulla alia rationabilis diſtriẽtio inveniri potuit, but 
that ſhall come on the other ſide, and it is ſupplied by contra formam ſta-· 
tuti. Dyer 312. : 
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Writ of Treſpaſs. 


| form of the ſtatute aforefaid, and againft our peace: And = 
| have there, &c. = A; 1 3 Ti 
D Executors ſhall have ſuch writ of treſpaſs for goods and uy 
chattels taken in the life of the teſtator. by h 5 
E And if a man do diſtrain out of his fee, he who is diftrain- md 
ed ſhall have an action of treſpaſs againſt him; and in the 1 
end of the writ there ſhall be this elauſe, and cauſe thoſe 8 
beaſts in the mean time to be delivered to him the ſaid A. &c. by 
And by that writ the ſheriff ſhall deliver the cattle to the par- 3s 
ty, as in a replevin. | 4378 
F If a man caſt any thing upon the feet of another, by which * 
he is hurt, he ſhall have an action of treſpaſs for the ſame. 1 
G Tf a man take a canon or monk out of the monaſtery, the 39 
abbot or prior ſhall have an action of treſpaſs thereupon, 11 
bn | | | : = 
Wherefore with force and arms he broke a certaia houſe 
within the priory of B. which is a cell of the ſame abbot, El. 
wherein friar I. canon of the ſame abbot, was put for an of- | =_ 
fence againſt the rule of his order, into which he fell, to be 3:W 
chaſtiſed according to the rule of the ſaid order, and took and * 
led away the aforefaid I. and other, &c. Or thus : Where- 799 
fore, &c. he broke the cloſe of him the faid abbot at L. and - | | S 
friar W. of L. canon, &c. who was detained in prifon within 1 
the cloſe aforeſaid, to be chaſtiſed according to the rule of his i 
C _ drew out and led away from the fame priſon; and RM 
other, &c. | . i 1 
H (a) And a man ſhall have an action of * for taking 206 1 
his ſon and heir, or his daughter and heir, marrying her; 1 ; 5 
and the writ is ſuch ; ; | : 18 
| II R. ſhall make you ſecure, &c. then put, &c. W. and B. 12 Hl. 4. 1 ih 
that they be, &c. wherefore with force, &c. they raviſhed, | 1 
ä married and led away John or Joan (a the caſe is) ſon or | | 
; 40 (50 and heir of the aforeſaid R. found at I. and other, | 8 
: : W 
. (a) The declaration may be de raptu cuſtodiæ, as well as de raptu hæ- 1 1 ; 
redis. Palm. 786. Banfield verius Hutchins. Allo it may be without =”. 
!aying cujus maritagium ad ipſum pertinet. 13 f. 4. 16. contr. 3% Wh... 
Ed. 3. Gard. 329. 
ie See 21 H. 6. 15, the father commits his ſon of the age of one year to 
. 4 nurſe, and goes out of the country, and it is reported about the Country 
he that he is dead; and for that the infant was ill kept, the uncle takes him, | 
t) and retires to the father, when he ſhall not be puniſhed for this taking. 
75 2 note; he is named heir in the life of the father. 31 Ed. 3, Brev. i 
he , ; h | + "8 
e; (6) And he ſhall recover the value of the marrigge. 12 H. 4. 16. =o 
nd note 3 Cro. cc. Gray and [efferies's caſe, See 29 AN, 36. 21 H. 1 
zut 5. 24. 103085 Po . 5 R. 1 * 1 7 | We 
ta- OE 


Writ of Treſpaſs. 
And the king ſhall have an action of treſpaſs for taking of 1 
his goods; and the writ is ſuch : | = 
: Wherefore with force and arms our goods and chattels, to 


the value of, &c. and other injuries there committed, in con- 
tempt and to the great damage of us, &c. and againſt our 


ace. | | | | 
5 And for ſuch treſpaſs done upon the ſoil and poſſeſſion of 
the king, the uſe is for to have an information of intruſion 
for the king in the Exchequer, and the defendant there to an- 
ſwer it. d when he appeareth in the Exchequer, the 
courſe is there to bind him in recognizance at his peril to leave 
the poſſeſſion to the king; and yet it ſeemeth the king may 
have an action of treſpaſs, wherefore he broke the cloſe, &c. 
and fed up the herbage, &c. and cut the trees, &c. 
And there are other writs of treſpaſs, wherefore they brokeK 
the hedges and ditches of him the ſaid A. &c. 
And another writ for digging in his land, and for putting 
of lime and hemp in the ditches, by which the water is cor- 
rupted; and the writ 1s, 8 
| herefore, &c. he digged in the ſeveral ſoil of him the 
[ 91 J faid A. at N. and the earth caſt from thence threw into his 
j ditches there, and put lime and hemp in the ſame ditches, by 
which the water being in the ditches became ſo infected by 
i the corruption of the lime and hemp aforeſaid, that the fiſh 
l in the ſame ditches to the value of, &c. died ; and other, &c. 
1 And another writ of treſpaſs for aſſaulting a man in bis A 
HRW houſe, and lying in wait for him, until he make oath that he 
| will not bring an action againſt him, &c. and the writ is ſuch: 
| _ Wherefore upon him the ſaid I. &c. and purſued him the 
Taid I. into a certain houſe, to which he there fled for 1 
his life, and beſieged him therein for a long time, and detained 
him ſo beſieged until he made his corporal oath, that he would 
not move any action againſt him, &c. by reaſon of the treſpaſs 
aforeſaid, or for any other matter whatſoever, &c. 
40 Ed. 3. 10. And if a man have waif and ſtray within his manor by B 
pPreſeription, and another man taketh the waif or ſtray out of 
the manor, &c. he who hath the manor ſhall have an action 
of treſpaſs for them, &c. and that without any ſeizure of 
them beſore (a). | = 
And if a man take another man and impriſon him, andC 
4 compel him to make to him a ſtatute-merchant, or a releaſe, 
| | or 


(a) See 43 Ed. 3. 8. 10 H.6. 11. And note Dyer 338. A waif 
happens in one franchiſe, and eſcapes into another franchiſe before ſeizure, 
the ſecond lord ſhall have it, for the property is not changed before the 


ſeizure, by the better opigion, 12 H. 8. 10. See 33 H. 8. Eftray 11- 
7 Ed. 4. 10. | | | | 
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Writ of Treſpaſs. 1 


ol an acquittance, he ſhall have an action of treſpaſs for the 
ſame, and the writ ſhall recite the matter, and the detaining 
in priſon of him, quouſque, &c. 


D If a man have a wreck by preſcription, or by the king's. 


(a) grant, &c. if goods be wrecked upon his lands, and ano- 
ther taketh them away, he who hath the wreck ſhall have an 
action of treſpaſs, (6b) 
without ſeizure thereof before; and the writ 1s ſuch : 

To ſhew wherefore, —_— that the ſaid Th. is lord of the 
manor of Eſton Bavent, and ought to have there, and he and 
his anceſtors, lords of the manor aforeſaid, from time out of 
mind hitherto have been accuſtomed to have wreck of the ſea 
within the precin&t of the manor aforeſaid, the aforeſaid 
Joice and Robert with force and arms took and carried away 
goods and chattels to the value of one hundred ſhillings, caft 
upon the land at S. within the precint of the ſame manor, 
which ought to belong to him the ſaid Th. as wreck, &c. Or 
thus : Ten pounds in money, &c. Or, wherefore, ſeeing that 
by charter, &c. ought to have, &c. 


E If a man ſend his ſervant to apprehend his villain, and 


to bring him unto him, and the ſervant apprehendeth the 
villain, and in bringing him unto his maſter another reſcu- 
eth him from the 1 and lets him go at large; the 
maſter ſhall have an action of treſpaſs for this reſeous, and 
not the ſervant, for the wrong is done unto the maſter, &c. 

If an abbot or other man hath a hundred, and hath all fe- 


lons goods within the hundred, if any felon within the hun- 


dred be attainted, and the ſheriff taketh the goods of the fe- 
lon within the hundeed, he who hath the hundred, and ſuch 
liberty, ſhall have an action of treſpaſs againſt the ſheriff for 
the goods which the ſheriff took, and the ſame ſhall be quare 
v1 et armis, &c. 

(e) And if an abbot or other perſon ought to have toll in 
any place, and ſendeth his ſervant to take the toll, and ano- 
ther doth diſturb his ſervant to take the toll; the abbot, or 
he who ought to have the toll, ſhall have a general action of 
treſpaſs, 
diſturbed him to take the toll. And the writ is ſuch : 

Wherefore, ſeeing that the ſame abbot, by the charters of 


sur progenitors aforeſaid, formerly kings of England, ought 


S 2 
(a) That it is ſo in the king's caſe, ſee 14 Ed. 2. Treſpaſs 324 
) See the like writ maintained without title made, (and note f 


Zunty. Quzre, 9 H. 6. 45. 


uare vi et armis, for thus taking, 


uare vi & armis they did aſſault his ſervant, and 
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Writ of Treſpaſs. 


to have toll of ing ſet to ſale at the town of S. coming 


there, they the ſaid 
_ to collect ſuch toll in the town aforeſaid, and hindered - 


Vide 1 H.s. 


be 
47 Ed. 3. 22. 


21 H,6.31. 


. 


and I. with force and arms made an 
aſſault upon S. the ſervant of him the ſaid abbot, by him de- 


, To that he could not collect and receive ſuch toll, and 
took from the ſaid S. certain chattels there taken and attached 
by him the ſaid S. in the name of a diſtreſs for ſuch toll, 
whereby the ſaid abbot hath for a long time loſt the profits 
coming of ſuch toll; and other, &c. | | 

—. ſo if a man ought to have toll in a fair, &c. and his H 
ſervants are diſturbed to gather the ſame, he ſhall have the 


like action for affault (a) of his ſervants, and for the loſs of 


their ſervice, and for the diſturbance made unto them, and for 
loſing the profit of his toll, and all in one writ. 

And if a man have a fold in common with two other men, 
and the one do diſturb him to ſet up his clays and pales, and 
break them, he ſhall have an action of treſpaſs againſt them 
in this form, quare vi & armis, thus : | 

If the prioreſs of T. ſhall make you ſecure, &c. then put, 
&c. E. &c. to ſhew wherefore, ſeeing that the ſame prioreſs 
ought to have a certain fold at F. together with the * 
E. and M. of B. and ſhe the ſaid prioreſs and her predeceſſors 
from time out of mind always hitherto have been accuſtomed 
to have ſuch fold with the aforeſaid E. and M. and their an. 
ceſtors ; the aforeſaid E. with force and arms broke the clays 
and pales of the ſaid prioreſs in the fold of them the ſaid 
prioreſs, E. and M. at the ſaid town of F. lately erected and 
placed, and hindered her the ſaid prioreſs, ſo that ſhe could 
not put her clays and pales in the fold aforeſaid, as belongeth 
to her, or partake any profit of the ſaid fold; and other, &c. 

A man ſhall have an action of treſpaſs for taking of his 1 
apprentice, or for taking of his ſervant. 
) And the churchwardens ſhall have an action of treſpaſsK 
for taking the goods of the church, either in their own ume, 
or in the time of their predeceſſors. FER 


(4) Note; treſpaſs for beating his ſervant, per quod ſervitium amifit, 
lies althongh he was not retained, but ſerved only at will. 11 H. 4. 4 
per Hull accordant. And ſo if A. retains B. to be his ſervant, who de- 
parts into another county, and ſerves C. A. before any requeſt or ſeizure, 
cannot beat B. and if he does, C. ſhall have treſpaſs againſt him, 21 H. 
6. 985 and recover damages, having regard to the loſs of the ſervice. 23 
Af. 75. and the retainer is traverſable. 11 Hl. 6. 30. 

(5) Note; they are the goods of the pariſhioners, and therefore in 2 
fi' fac* againſt a parſon de bonis eccleſiaſticis, if the ſheriff delivers the 
goods of the church in execution, treſpaſs lies by the churchwardens. 8 
H. 5. 5. But an action cannot inure to them in ſucceſſion. Dyer 48. 
An indiQtment for breaking the church, and taking the. goods of the pa- 
riſhioners. Dyer 99. i 
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Writ of Treſpaſs. 


(a) And a man may have an action of treſpaſs for break- 


L 


ing of his houſe or cloſe, and alledge 


a continuance of the 


treſpaſs, and of the breaking thereof, from ſuch a day unto 
ſuch a day; as well as he may for treading of his graſs or 
cutting of his corn, &c. (0). 

M The ordinary ſhall have an action of treſpaſs for thoſe 
| goods which he hath to adminiſter as ordinary; where a man 
Tok inteſtate, and the goods are taken out of his poſſeſſion, 
he ſhall have an action of treſpaſs for the taking thereof. 
But he ſhall not have an action of treſpaſs for goods taken out 
of the poſſeſſion of him that died inteſtate, but the adminiſtra- 
tors ſhall have ſuch action; for the ordinary ſhall not have 
an action for goods or debts of him that died inteſtate, but 
only an action of treſpaſs for the goods taken out of his own 
poſſeſſion. And the proceſs in this writ of treſpaſs is an at- 
tachment and diſtringas; and if the ſheriff do at the attach- 

ment or diſtringas return nihil, then he ſhall have a capias, 


and alias, and pluries, and exigent, and ſo proceſs of utla- 


gary againſt him. 


A lt the king 
protection he taketh lum, 


ranteth a protection unto a man, by which 
is lands and goods, into his pro- 


tection, as the common courſe and form of protections are; 
now if another man do afterwards take his goods, or doth 
enter into any of his lands or tenements during the time that 
the protection is in force, he ſhall have a ſpecial action of 
treſpaſs againſt him in this form: 

To thew wherefore, ſeeing that we lately took into our pro- 
tection and defence W. his men, lands, goods, rents, and all 
his poſſeſſions forbidding all and hor perſons, that none 


ſhould bring thereu 
the ſaid B. with force and arms took and carri 


n injury, trouble, damage or grievance 


away the 


goods and chattels of the aforeſaid W. while he was under 


our protection, found at N. to the value of one hundred 


pounds, and his men, &c, by which and other wrongs, &c. 
to the great damage of him the ſaid W. and againſt our peace: 
And have there the names of the pledges and this writ. Wit- 


neſs, &c. 


And 


(a) In treſpaſs with a continuando from ſuch a day to the day of ſuing 
the writ, the detendant ſays, that A, was ſciſed and infeoffed him, and 
that ſo he was ſeiſed, till the plaintiff by colour entered, upon whom he 
the detendant entered; the plaintiff makes title that C. was ſeiſed and 


infeoffed him, and that he was ſo 


ſciſed, till he was diſſciſed by the de- 


fendantr abſque hoc, that A. infeoffed him; and it was found for the 


plaintiff, 


and 


it was moved in arreſt of judgment, that the plaintiff had 


abated his own writ; for ſecing he had ſhewn that the defendant diſſeiſed 
him, and had not ſhewn any re-entry after ſuch diſſeiſin, he ſhall not have 
treſpaſs with a continuando, but only for the entry, and ſo was the better 


opinion. 19 


8 
(b) See treſpaſs of corn (blees) taken with a continuando, 21 H. 6. 43, 
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Writ de Treſpaſs ſur le Caſe. 
And alſo he who hath the king's protection, if any-man B 


take his goods, or enter into his lands, &c. or beat his ſer. 
vants, &c. he ſhall have a ſpecial writ unto the ſheriff for to 
inquire of them, and to certify the fame before the king, &c. 
and it ſcemeth the king ſhall make proceſs againſt them by 
venire facias, as upon an indictment, and that thereupon they 
ſhall be fined ; and the writ is ſuch : > 
The king to the ſheriff of Lincolnſhire, greeting : We 
command you, that by the oath of honeſt and lawful men of 
your county, by whom, &c. you diligently inquire what male- 
factors and diſturbers of our peace with force and arms took 
and carried away the goods and chattels of A. to the value of 
one hundred pounds, foumd at N. (whom we took under our 
—_ defence, his men, goods, rents, and all his poſſeſſions, 
orbidding all and fingular perſons, that none ſhould bring 
thereupon injury, trouble, damage or grievance) and make 
an aſſault upon his men there being, and them beat, &c. and 
other wrongs, &c. to the great damage of him the ſaid A. 


and againſt our protection aforeſaid, and againſt our peace: 


And without delay ſend to us the inquiſition thereof, diſtinctly 
and openly made, under your ſeal and the ſeals of thoſe by 
whom the ſame was made, and this writ, &c. : 

But note, that there is a ſtatute made Anno 28 Ed. 3. cap. 
6. that willeth, that no commiſſion or writ ſhall be from 
thenceforth granted unto the ſheriff to inquire, &c. But it 
ſuch writ or commiſſion be granted, &c. quære if it be good; 
it ſeemeth not, for this ſtatute is made only to bind the king, 
that he ſhall not grant, &c. 5 1555 | 

There is another writ, of hay cut down in the meadow, ) 
and fed; and another writ, of a door ſhut, and windows 
broken, &c. N EL 


| 77 Tit de 7 reſpaſs far le Caſe. 


"HERE is another form (a) of writ of treſpaſs upon the E 
1 caſe, which is to be ſued in the Common Pleas or King's 
Bench; and in that writ he ſhall not ſay vi & armis, &c. but 
in the end of the writ he ſhall ſay contra pacem; and the 
form is ſuch : | | 
The king to the ſheriff &c. If Maud of D. &c. then = 
&c. that he be, &c. to anſwer as well us as Maud, wherefore, 
ſeeing that the ſame Maud lately in our court obtained our 
| certain 


() See 7 Ed. 3. 2. 46 Ed. 3. 19. 31 Ed. 3. 


mn. At. tec 4 


in contempt of us and to the great damage of the ſaid Maud, 


the ſaid W. was ſunk under water, and twenty quarters of 
G. And if the leſſor do ouft the executors of the leſſee of their 


leſſor, and the writ ſhall be by ſummons, &c. and not by po- 


fore, ſeeing that they the ſaid P. and M. demiſed to the afore- 


A The king to the coroners, 23 If A. ſhall make you 


Writ de Treſpaſs fur le Caſe. 


certain writ of prohibition againſt the aforeſaid I. that he Noe well 
ſhould not proſecute any plea in the court chriſtian touching this writ, 
chattels and debts, which do not concern teſtament or matr1- that it lieth 
mony, and the ſame Maud delivered our ſaid writ to the for caſting a 
aforeſaid I. at C. he the ſaid I. having received our ſaid writ V"'* into 
there, caſt it into the dirt and trod it under his feet, and alſo ua 
hath proſecuted the plea aforeſaid in the ſame court chriſtian, 133. acc. 
and againſt our peace: And have, &c. (a). | 
Another writ; wherefore in the water of Plim, alon 

which, between Humber and Gaunt, there is a common naſe 
ſage for ſhips and boats, he fixed piles acroſs the water, 
ui” a certain ſhip, with thirty quarters of malt of him 


the malt of the price of one hundred ſhillings periſhed ; and 
other wrongs, &c. | 


term, they ſhall have a ſpecial action of the caſe againſt the 
ne pe vadios & ſalvos pleg', as the other writ of treſpaſs is, 
an 


the form is ſuch : 


If Joan, executrix of the teſtament of E. of C. ſhall make 
you ſecure, &c. then ſummon, &c P. and M. to thew where- 


{aid E. of C. one mill and fix acres of land, with the appur- 
tenances in N. for a term which is not yet paſt, the aforeſaid 
E. of C. in his teſtament deviſed the aforelaid mill and land 
until the end of the ſame term to the aforeſaid executrix, to 
execute the teſtament aforeſaid thereupon ; the aforeſaid P. and 
N. after the death of him the ſaid E. of C. entered into the 
ſaid E. of C. entered into the ſaid mill and land (during the 
term aforeſaid) and unjuſtly withhold the ſame from the ſaid _. 
executrix, in delay of the execution of the teſtament aforeſaid, 
as it is ſaid : And have, &c. | 

And if the ſheriff doth arreſt a man upon a capias directed 
unto him ſued forth upon a ſtatute-merchant, and afterwards | 
ſet him at liberty, he who ſued the writ ſhall have a ſpecial 
action upon the caſe againſt the ſheriff, which is ſuch: t 94 I 


ſecure, &c. then put, &c. our ſheriff of Suffolk, that he be, 
&c. to ſhew wherefore he permitted R. a merchant, _ 
: taken 


(a) Action on the caſe againſt one who had bought certain truſſes of hay, 
and letting them lie and rot, &c, without carrying them away. 13 Hf. 4. 
Action ſur le caſe 48. So againſt one of whom another bought goods 
which he had before ſtolen. 42 Af. 8. So for not keeping of goods, 
= But if it was without the defendant's default, he ſhall be quit. 42 

4% 
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taken and being in cuſtody of the ſame ſheriff at O. by our 
writ directed to the ſaid ſheriff by virtue of a certain recog- 
nizance of one hundred marks made to the ſaid A. by he 
aforeſaid R. according to the form of the ſtatute lately ſet 
forth at Acton ES, to go at large againſt the will of him 
the ſaid A. the ſaid A. not being ſatisfied of the ſaid one 
hundred marks, to the great damage of him the ſaid A. and 
in delay of the execution of the recognizance aforeſaid, as it 
is ſaid: And have ye there this writ, , "4 | 

And if the ſheriff ih a writ of account or debt return upon B 
any, that he is not found, nor lands, &c. by which (a) he 
could be diſtrained, &c. for which a capias is awarded againſt 
him, and he arreſted thereupon, where he hath ſufficient lands, 
or goods and chattels; then he ſhall have an action upon the 
cale againſt the ſheriff, directed unto the coroners, as before 
is aid, &c. 1 | 
And ſo another writ; if the ſheriff hath (5) a priſoner C 
committed unto him for debt, &c. and afterwards he ſuffer 
him to go at liberty before the debt be ſatisfied, &e. he ſhall 
have an action upon the caſe a ainſt the ſheriff; and yet it 
ſeems he may have an action of debt againſt the ſheriff. 

If a man be indicted of felony before any juſtice, and one D 
T. as one of the four men of the town, and reeve, give the 
evidence as indictors, &c. and afterwards he who is indicted is 
acquitted, &c, and afterwards the bailiff of the hundred or 
other officer ſhewed unto T. that he who is acquitted hath a 
writ of conſpiracy againſt him, and that he hath. a capias to 
arreſt him, by 2 4% x he is arreſted and impriſoned until he 
pay fix marks for a fine for his deliverance, &c. he ſhall have 
an action of treſpaſs in that eaſe upon falſe impriſonment, if 
he have not any writ directed unto him. | 9 85 
II a replevin be removed out of the liberty by pone into the E 
Common Pleas, and afterwards (pendent the plea there) the 
bailiff of the liberty doth award a return in the liberty to the 
defendant, for which he taketh the cattle and inipoundeth 
them, by means whereof ſome of them die for want of food; 
the party grieved ſhall have an action upon the caſe ainft 
the bailiff of the liberty who awanded that return to hold plea 
after the matter removed in the Common Pleas. 

If a man do attach another or his goods for debt, &c. in aF 
liberty, and after the bailiff, by covin betwixt him and the 
defendant to diſcontinue the plaint, deliver the goods attached 
to the defendant, the plaintiff ſhall have an action upon the 


cafe againſt the bailiff, and the writ is ſuch : 17 


(a) See Rot. Clauſ. 26 Ed, 1. m. 8. dorſo. | 
(59 _— if he is not excuſed of an eſcape, when by the king's 
command. Stat, 1 R. 2. cap 12. Dyer 161. > 
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If A. ſhall make you ſecure, &c. then ſummon I. bailiff of 
the great court or market of N. that he be, &c. to ſhew 
wherefore, ſeeing that he the ſaid bailiff upon the complaint 
of the aforeſaid A. attached B. by his certain chattels to an- 
ſwer the aforeſaid A. in the court afotefaid;. according to the 
law of merchants, as the cuſtom is in our kingdom of Eng- 
land, of a debt of ten pounds, which the ſaid A. requireth of 

| the aforeſaid B. and in the plaint aforeſaid in the ſame court, 
between the parties aforeſaid, it ,was fo far proceeded, that 
they put themſelves upon the inquiſition thereof; the aforeſaid 
bailiff, pending che inquiſition aforeſaid before him, by collu- 
ſion had between himſelf and the aforeſaid B. in the court 
aforeſaid, malicioufly departed, and reſuſed to take the inqui- 
fition aforeſaid, by which the plea aforeſaid became diſconti- 
nued; and he the ſame bailiff afterwards delivered the chattels 
aforeſaid to the ſaid B. the aforeſaid A. not being ſatisſed of 
his debt aforeſaid, to the damage of him the ſaid A. of twenty 
pounds, as it is ſaid, &c. | 

G (a) And a man ſhall have an action of treſpaſs upon the 
caſe againſt his neighbour who hath lands betwixt him and the 
ſea, and ought to make banks, and cleanſe certain ditches and 
ſewers betwixt him and the ſea, and he doth not cleanſe them 
as he ought to do, by reaſon whereof his land is ſurrounded, 
&c. he Fall have his action upon the caſe againſt him for not 
mending the banks, and cleanfing the ditches and ſewers, &c. 

H If a man be committed unto he goal for debt or arrearages + 
of account, and the gaoler of malice lay ſo many irons upon 
him, or ſet him in the ſtocks, or keepeth his victuals from him, 
by reaſon whereof he is ſo ſpent, that he becomes lame, or 
hath other infirmity; he ſhall have an action upon the caſe 
againſt the gaoler. 

"MA aan doch diſtrain any prior's or other prelate's horſe, Vide Br. 
eb he is riding in his journey, for or upon any con- Attachment 
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tract, debt or treſpaſs done by him or his predeceſſor, when = 9 if 
be we have diftrained or attached him by other goods or other goods, 8 
chattels of the ſaid prior or prelate, then he ſhall have an thenhe ma 1 
action upon the caſe, which is ſuch: | attach theſe 1 
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(a) See 29 Ed. 3. 32. And the action lies in the county, where he 
ought to repair. 7 H. 4. 8. 14 Ed. 1 3. 15 Ed. 4. 18. or in the 
country where the land is ſurrounded. 11 R. 2. Action ſur le caſe 36. 
And one ſhall have a view on this writ, and the writ ſhall ſuppoſe a tort 
done to him; otherwiſe per Skin. in a writ de muroreparando. 7 H. 4. 8. 
And yet by Thirning, if the plaintiff recover in this writ, he ſhall not diſ- 
train pro non reparando. Quere & vide, ) H. 31. If the defendant has 
nothing in the land, by reaſon whereof he ought to repair, except in right 
of his wife, the writ ſhall abate againſt the huſbandonly, ws 


1 


94 J 
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If A. prior, &c. put, &c. to ſhew wherefore, ſeeing that it I 

is not lawful for any perſon to diſtrain a prelate, nohleman, 
or any eccleſiaſtical perſon of our realm, paſſing any where 
through the ſame realm by his proper equipage, by reaſon of 
any contract or debt, when he hath there other beaſts and 
chattels, whereby reaſonable diſtreſs may be made upon him; 
the aforeſaid B. diſtrained the ſaid prior paſting through the 


. town of C. by reaſon of a certain contract between S. for- 
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3 H. 6. 36. 


. &c. 


A2Ed.3. 11. 
4 Ed. 6. 9. 
22 Hf. 6. 


215 39. 


merly prior of, &c. predeceſſor to the aforeſaid prior, and the 
aforeſaid B. a great while ſince made, as it is ſaid, by a cer- 
tain horſe his palfrey, although he could have then made rea- 
ſonable diſtreſs upon him by other beaſts and chattels there, 
and maliciouſly detained that palfrey for a long time, by which 
his weighty buſineſſes, for which he made his paſſage, were 
undone; and other wrongs, &c. 

And if a man promiſe and take upon him to make for ano- 
ther man certain carts for carriages, or other thing, and taketh 
money beforehand for to do the ſame, and afterwards he doth 
not make them according to the promiſe and undertaking; 
the other may have an action upon the caſe againſt him, and 
the writ ſhall be ſuch : 

If W. &c. then put I. &c. to ſhew wherefore, whereas he 
the ſaid I. undertook to make and build three carts for carry- 
ing of the, victuals and harneſs of him the faid W. to pans 
beyond ſea, for (a) a certain ſum of money, one part whereof 
he hath beforehand received, within a certain term between 
them agreed; he the ſame I. hath not taken care to make and 
build the carts aforeſaid within the term aforeſaid, by which 
he the ſaid W. hath wholly loſt divers his goods and chattels, 
to the value of one hundred marks, which qught to have heen 
carried in the carts aforeſaid, for want of the care aforeſaid, 
to the great damage of him the ſaid W. as it is ſaid; And 
have, &c. N ; 
And if a man be lodged in any inn, and any of his goods B 
be taken or ſtolen from thence by a ſtranger, he ſhall have an 
action upon the caſe againſt the innkeeper, and the writ ſhall 
be ſuch; : | 

The king to the ſheriff, &c. if A. ſhall make you ſecure, 
&c. then put, &c. B. that he be, &c. to ſhew, &c. wherefore, 
whereas according to the law and cuſtom of our realm of 


England 


(a) See this writ abated, for that it lies only on a fact, and there was 
no conſideration mentioned in the writ, 2 H. 4. 3. accords, becauſe ſuch 
action on the caſe lies only for a misfeaſance, but not for a nonfeaſance, be · 
cauſe the default is to be ſpecified, in 11 H. 4. 33. It is debated, whe- 
ther the action lies, and whether he ought to declare in certain, what he 
ought to have on the agreement for his labour. 3 H. 6. 36. 14H. 6.18. 
19 H. 6. 49. | 


? 
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England innkeepers, who keep common (a) inns to entertain 
men paſſing by the places where ſuch inns are, and the gueſts 
lodging in the ſame, and their goods being in thoſe inns with- 

out ſubſtraction to keep night and day are bound, ſo that for 
default of them the inkeepers or their ſervants damage may not 
come in any manner to ſuch gueſts ; Certain maletactors took 
and led away a ceriain horſe of the price of forty thillings of 
him the ſaid A. entertained within the inn of the aforeſaid B. 
at S. found, for default of him the ſaid B. and other wrongs, ' 
&c. to the great damage, cc. And have, &. Witneſs, &c. 

C If a man do ſell unto another man a horſe, and warrant 9 H. 6. 
him to be ſound and good, &c. if the horſe be lame or diſeaſ- Action fur 
ed, that he cannot work, he ſhall have an action upon the caſe le Caſe 15. 
againſt him. | 

\ And ſo if a man bargain and fel] unto another certain (5) See 9 H. 6. 
pipes of wine, and warrants them to be good, &c. and they 52. 

are corrupted, he {hall have action upon the caſe againſt him. 11H. 6.18, 

But note; it. behoveth that he warrant it to be good, and 214 1 

the horſe to be ſound, otherwiſe the action will not lic. For 9 H. 6. 23. $43 
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if he ſell the wine or horſe without ſuch warranty, it is at the 8 yy 36 

other's peril, and his eyes and his taſte ought to be his judges Dies. . 1 

in that caſe. 26 H. 6. 35. | 4 75. 4 
D But if a ſmith prick my horſe with a nail, &c. I ſhall have +W 


my action upon the caſe againſt him, without any (e) warranty 24 H.6. 10. 
by the ſmith to do it well; and che writ ſhall be, where- 46 Ed. 3. 19. 
fore he fixed a certain nail in the foot of a certain horſe of ]. 

5 at 


(a) See 2 H. 4. 7. He ought to ſhew in his count, that the defendant 

is a common hoſt or innkeeper, otherwiſe all will abate. 1 H. 4. 45. 

It is there ſaid, & e. that though the hoſt or innkeeper delivers the keys to 

the gueſt, it does not diſcharge him. See Dyer 158. the hoſt excuſed for 

that he refuſed to receive the plaintiff on a reajonable cauſe. . See for 

1 | | remedies againſt hoſts, who refuſe to harbour gueſts, 18 H. 5, Kelw. 
50. Dyer 151. 5 E. 4. 2. 42 Al. 17. 18 H. 4. 46. 22H. 6. 21. 


and 39, & c. N 

150 Vea, though they were ſold by a ſervant, 9 H. 6. and there it ſeems 
that action on the caſe lies without any warranty; ſo is 7 H. 4. 14. and 
ſee 11 H. 4. 6. where one ſells clothes, and warrants them all to be of 
ſuch a colour, if they are there in view of the buyer, though they are 
not all of ſuch a colour, an action on the caſe will not lie. But if they 
are in another place, or are warranted to be of ſuch a length, a writ on 
the caſe lies; if a ſervant ſells clothes for his maſter, and warrants them, 
an action the caſe does not lie againſt the ſervant on ſuch warranty, nor (as 
ſome held) ;ainſt the maſter, for he did not wartant them. 

Note a diverſity between ſelling corrupt wines to merchandize, for 
there an action on the caſe does not lic without warranty; otherwiſe, if it 
2 a tavern or victualler, if it prejudice any. See 19 H. 6. 49, accor- 

t. | 

(c) See 14 H.6. 18. So if he promiſe. and does not ſhoe my horſe. 
19 H. 6.44. 48 Ed. 3. 16. Caſe againſt a ſmith who refuſes to ſhoe 
my horſe. 21 H. 6. 55. 18 H. 7. Kelw. 50. 


2 Inſt. 4. 
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at N. by which it became corrupted, fo that the ſame horſe 
for a long time could not labour, and he the ſaid J. during 
that time loſt the profit of his horſe aforeſaid, to the damage, 
&c. For it is the duty of every artificer to exercile his art 


Tightly and truly as he ought (a). 


And if any ſheriff or under-ſheriff do diſtrain any parſons x 


or vicars, or other ſpiritual perſons, in any lands whereof 
they are poſſeſſed in the right of their churches, they ſhall 
have actions upon the caſe againſt the ſheriff in this form : 
The king, &c. if A. parſon of the church of C. ſhall make 
you ſecure, &c. then put, &c. B. our ſheriff of Somerſet- 
ſhire, and C. our under-ſheriff of the ſame county, that they 
be, &c. to ſhew wherefore, ſeeing that in the articles of the 
clergy of our realm, granted by lord E. lately king of Eng- 
land, our progenitor, it is amongſt other things contained, 
that our miniſters, as ſheriffs or _— take not the beaſts of 


rectors of churches for any diſtreſſes in the royal way, nor in 


7 H. 4. 44. 


215 


the ſees wherein thoſe churches were formerly endowed; the 
. aforeſaid ſheriff and under-ſheriff, the beaſts of the aforeſaid 
A. at L. in the fee of him the ſaid A. of his church aforeſaid, 
of which the ſame church was formerly endowed, took and 
led them from thence to S. and impounded, and there for a 
long time detained them impounded, againſt the law and cuſtom 
of our realm, and contrary to the form of the articles afore- 
ſaid, and againft our peace: And have, &c. 


If a man ought to be quit of toll for himſelf and his te-F 


nant and men, in every market or fair, &. Now if any 
officer or bailiff take a toll of him, his tenants or men, he of 


whom the toll is taken, ſhall have an action of treſpaſs upon 
the caſe againſt him who took the toll, or diſtrained his goods 


for the toll. And allo he may have a writ of Chancery di- 
rected unto the bailiffs or ſuch officers, that they ſuffer them 
to be quit of toll, &c. and he may have an alias and a Pres 


(a) If one retains counſel, and gives him his fee to aſſiſt him in the 
purchaſe of ſuch a manor, if he becomes counſel for another, or diſcovers 
his counſe], caſe lies; yet though he warrants his client that he ſhall have 
the manor, but fails therein, yet if he does his endeavour, caſe does not 
lie; for perhaps he could not have the manor, i. e. it was impoſſible. 11 
H. 6. 24. 55. | . | 

Treſpaſs 8 the caſe, for that the defendant aſſumed to cure his horſe, 
ot quod ille tam negligenter & improvide, & c. medicinal," & c. quod 


equus interiit; it was held, (1.) If one who is not a common farrier kill# 


a horſe by medicines, without doubt caſe will not lie, without a ſpecial 
promiſe And(2.) held in that cale by Newton and Aſcough, that there 


being no ſuch promiſe, caſe would not lie, though he was a common far» 


rier, and ſo the aſſumpſit is traverſable. 19 H. 6. 49. Sed vide contr. 


38 Ed 3. 6, 17 Ed. 4. 4. Sce11R.2, Action ſur le caſe, 37, 39. 
21 H. 6. 55, | 


4 
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and attachment thereupon againſt the bailiffs or officers, if 
they do not obey ſuch writs, and the pluries ſhall be returned 
into the Conimon Pleas or King's Bench. 

(2) If a man hath a manor within any honour, and by pre- 
ſcription hath had view of frankpledge of his tenants within 
his manor, &c. Now if he or his tenants be diſtrained by the 
lord of the honour, to come unto the leet of the honour, and 

to preſent there thoſe things which ought to be preſented within 


the view of frankpledge within the manor, he who is diſtrain- 


ed may have a general action of treſpaſs for this diſtreſs, or he 
may have a ſpecial writ directed unto the bailiffs or officers of 


the honour reciting the whole matter, commanding them that L 95 


they ſuffer the lord of the manor to have and to hold his leet 
of the demeſne, &c. as he hath uſed to do; and that they do 
not diſtrain him or his tenants in any wiſe to come unto the 
leet of the honour, to preſent any thing which ought for to 
be preſented in the leet of the manor ; and alſo comprehendin 
in the ſame writ, that if they have taken any diſtreſs for that 
cauſe, that he then redeliver them, &c. And upon that he 
may have an alias and pluries, and attachment againſt them, 
if they do not obey the aforeſaid writs. 
A And alſo if a man hath uſed to have a gulph of water in any 
water, and it hath been uſed that no other ſhould make a gulph 
in the ſame water, between his gulph and the gulph of B. 


now if another doth make another gulph betwixt them, he 


ſhall have his action upon the caſe in this manner (b), If A. 
| - parſon 


(a) The abbot of Farnham brought a writ againſt the ſheriff of Lan- 
caſter, and counted that the king had granted to the abbot's predeceſſors 
and ſucceſſors, the ſneriff's turn within the lands of Farnham, ſo that nei- 

ther the ſheriff or other miniſter ſhould intermeddle therein; and the ſhe- 
riff of Lancaſter came to Farnham, and held his turn within the ſaid 
lands, and cauſed the men of the franchiſe to preſent matters preſentable, 

who preſented bloodſhed by I. S. whereupon the ſaid ſheriff d.ſtrained 

I. S. to come to his turn of Lancaſter, and then ſet on him a fine of 10s. 
And when he (the abbot) delivered to the ſaid ſheriff the king's writ to 

ſurceaſe, and he did not, he then delivered him an alias, pluries, &c. 
And his writ mentioned all this matter, and that ſo the defendant had en- 
tered into the franchiſe to his wrong, and in contempt of the king, and 
his commands, and to his damage, &c. and it was reſolved, 1. That this 
writ tam quam, & c. is good, and the king ſhall be anſwered therein. 2. 
That where the writ was quo minus idem abbas turnum ſuum tenere 
poſſit, it is well alledged, (tho' not ſaid ouſted thereof,) that he was diſe 
turbed in holding it; and ſo the action lies, and a reſpondeas awarded. 
M. 14 Ed. 3. 17 Ed. 3. 56. See action on the caſe for diſturbance of 
his ferry. 22 Aſſ. 17. | 

_ Treſpaſs by the abbot of Weſtm. for diſturbing his bailiff to hold his 
view which he had Oy the king's grant, &c. and it was agreed, that he 
need not ſhew the charter in this action, but in a quo warranto; wherefore 
the defendant pleaded, that he and his predeceſſors had a view there, ab- 
ſque hoc, that the abbot had a view. Trin. 16 E. 3. 


(5) But not for erecting a new mill or ſchool-houſe, which draws away 
all the cuſtoms; contra; of a ferry or fair, 22 H. 6. 14. : 
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Wit de Treſpaſs ſur le Caſe. 


parſon of the church of C. ſhall make you ſecure, &c. put, 
&c. R. of T. &c. wherefore, whereas he the ſaid A. ought 
to have, and he and his predeceſſors, parſons of the church 
aforeſaid, from time beyond memory always hitherto have been 
accuſtomed to have a certain gulph in the water of W. in B. 
ſo that in the ſame water, between the gulph of him the ſaid 
„ A. and thegulph of S. of E. lord of the manor of H. none 
216 - : 
dught or have been accuſtomed in any times paſt to levy any 
gulph, fix pales or clays, or place ad nets for taking fiſh 
therein; he the ſaid R. (2) hath fixed clays and pales between 
the gulphs of the aforeſaid A. and S. in the ſame water, and 
hath placed nets for taking fiſh therein, and there fiſhed, and 
carried away the fiſh thereof, by which he the ſaid A. loft 
the profit of the gulph to the value of one hundred ſhillings; 
and other wrongs, &c. And have, &c. 
And if a man hathia liberty to return writs, and to execute} 
them, if the ſheriff ex officio enter into the liberty, and exe- 
cute any proceſs there, the lord of the liberty ſhall have an 
action upon the caſe againſt him; and theſe writs do appear 
in the Regiſter | | . 
If a man be found in arrearages before auditors, for which C 
the auditors do commit him to the gaol, and afterwards he 
eſcape from thence, now the gaoler ought to put the money 
which was arrear upon the account. And the gaoler ſhall 
have his action upon the caſe againſt him who eſcaped to an- 
{wer unto the king for the eſcape; and to the gaoler for the 
eee which he hath ſuſtained; the form of the writ is 
men; i 
The king to the ſheriff, &c. We have received information 
from the grievous complaint of A. that whereas B. lately ren- 
dered his account for the time wherein he was bailiff of C. 
in N. to the ſame C. within the liberty of K. and he the ſaid 
B. was afterwards arreſted for the arrearages of that account 
by the auditors of the ſame account, and was delivered to the 
aforeſaid A. keeper of our gaol of our liberty aforeſaid, to 
be kept in the ſame gaol until he ſhould have fully ſatisfied 
the aforeſaid C. of the arrearages aforeſaid, according to the a 
form of the ſtatute provided touching ſuch receivers and bai- 
liffs, the aforeſaid B. againſt our peace, eſcaped out of the 
_ cuſtody of the aforeſaid A. the aforeſaid C. not being ſatisfied 
of the arrearages aforeſaid, by reaſon of which eſcape he the 
ſaid A. hath fully ſatisfied the aforeſaid C. of thoſe arrearages 
according to the form of the ſtatute aforeſaid, to+ the great 
damage and prievance of him the ſaid A. and becauſe we will 
| not 


(a) And if the writ be vi & armis, it ſhall abate. 31 Ed. 3. Action 
ſur le caſe 38. | 
} 


5 ” — — N 
N 1 


Writ de Treſpaſs ſur le Caſe. 


not leave that treſpaſs unpuniſhed, if it was ſo committed, 
we command you, that if the aforeſaid A. ſhall make you ſe- 
cure, then that you attach the aforeſaid B. by his body, ſo 
that you may have him before us, &c. to anſwer to us for the 


eſcape aforeſaid, and to the aforeſaid A. for the damages 


which he hath ſuſtained by reaſon of that eſcape : And have 
there this writ, &c. 


, 


And if a man play with another at dice, and he hath falſe 
dice with which he playeth, and gets the other's money with 


theſe falſe dice, he who loſeth his money, may have his action 
upon the caſe for this diſceit, and the form of the writ is ſuch: 

The king to the ſheriff, &c. If A. ſhall make you ſecure, 
then put, &c. T. of D. &c. that he be, &c. to ſhew wherefore, 
whereas the aforeſaid T. of D. contriving deceitfully to defraud 
him the ſaid A. and to extort divers ſums of money from the 


| ſame A. excited and procured the ſaid A. to play at dice with 


him the ſaid T. at a certain game called the dozen for divers 


| ſums of money, at Burton upon Trent, and the ſaid A. there 


layed with him at dice at the game aforeſaid, the aforeſaid 
T. certain dice truly titled delivered to him the ſaid A. to throw, 
and when the ſaid dice happened to come to the hands of him 
the ſaid T. he the ſame T. falſely and fraudulently threw cer- 
tain. other falſe dice, and deceitfully titled, which he knew 
would turn up number twelve at every throw, by which he 


the ſaid A. loſt great ſums of money to him the ſaid T. at 


that game, and the ſaid T. falſely and deceitfully took and 
carried away thoſe ſums under colour of gain, to the damage 


of him the ſaid A. of five pounds, as it is ſaid : And have you 
there the names of the Pledges, and this writ. Witneſs, &c. 


And this writ was ſue 
giſter 240. | 
And although that the defendant doth not entice the plaintiff 


Anno 5 Ed. 4. which ſee in the Re- 


for to play, yet if the defendant play with falſe dice, &c. by 
which he gets the plaintiffs money; it ſeemeth the plaintiff 


may maintain this action well enough, becauſe the inticement 
is not the cauſe of the action, but the caſting of the falſe dice, 
by which he gaineth the money, &c. : | 


_— .it 
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Writ of Diſeett 


PE HIS writ (2) lieth properly where one man doth any 5 
en thing in the name of another, by which the other per- 
18 Ed. 2. ſon is damnified and deceived: then he who is ſo damnified 
Diſceit 41. ſhall have this writ, and the writ is without the words vi & 


This writ . IJ : 
cannot be armis, and the writ 15 ſuch : 


ſued by at- 


torney. 19 H. 6. go. It ſhall not abate for form, if it hath matter of ſubſtance. 


26 Ed. 365, The king to the ſheriff of Lincolnſhire, freeting : If A. 
3 ſhall make you ſecure, &c. then put, &c. P. &c. as well to 
hall have Anſwer us as the aforeſaid A. wherefore he fraudulently and 
this writ, if Maliciouſly in our court of Chancery obtained our certain writ 
noother will by a fine of twenty ſhillings, taken for our uſe, for the writ 
ſue it, be - atoreſaid, in the name of the aforeſaid A. who was wholly 


Cauſe it is ignorant of this, in deceit of our court, to the great damage 


_ 6. A. Of the ſaid A. And have you there the names of the pledges 
So if 5 man And this writ, &c. | 


levy a fine; 


confeſs an action or recog. or ſtatute, or appear as vouchee in my name. 


Bro. fine pur By which it appeareth, That if a man do purchaſe a writ in 
Contempt my name, for Wich writ I ought to pay a fine in the Chan- 


63. 218 Cery, as the courſe there is for every writ of debt of the ſum 


(a) And note; Such writ lies notwithſtanding the record on which it js 
founded be cancelled or avoided before. See 17 E. 3. 12. F. 1. 
Tf one anſwers for another as attorney without any warrant, the defend- 
: ant may move this pending the plea z but if judgment be given, he is put 
to his writ of diſceit againſt the attorney, and he ſhall recover damages; 
and if the defendant (plaintiff) was party to the diſceit, he ſhall hare the 
writ againſt both, and recover. 21 Ed. 3. 45. by Thirniog. | 
A. brought a writ of diſceit againſt B. for that he had ſued an original 
writ of debt, and three capias's in the name of C. without his aſſent againſt 
A. whereby A. was vexed, and put to coſts ; the defendant, as to the ori- 
ginal, pleads the conſent of C. and as to the capias's, pleads an award. It 
was moved, that the laſt plea might go to the whole; for A. was not da- 
maged by ſuing of the original, ſo no action lies for that; yet by the better 
opinion, ſecing that was the beginning of the tort, he ſhali anſwer it. 7 H. 
6. 43. | 
825 Mich. 38, 39 Eliz. inter Gellibrand and Hubbart, Moor's caſe 866. 
in the Star Chamber, agreed that if one levies a fine in another's name, a 
vacat thereof ſhall be entered on the roll. See divers precedents therg 
cited accordingly. 


of forty pounds or more, to pay for every writ of ſorty pounds 
6s. and 8d. and if it be of one hundred marks 6s. 8d. And ſo 
for every hundred marks 6s. 8d. and ſo for every writ of plea 
of land, which is præcipe quod reddat, if it be not a writ of 


218 


. 


right patent, for every writ which 1s of the yearly value of 19 H. 6. Ps 
five marks 6s. 8d. &c. and ſo according to that rate. And then 7 H. 6. 33 


if a man purchaſe ſuch a writ in my name, and I know not 


thereof, I ſhall have this writ of diſceit. 


A Andif I do preſent one unto a church, whereof I am the 


tron, unto the ordinary, and one T. doth diſturb me, for 


which diſturbance another doth purchaſe a quare impedit in 
my name returnable in the Common Pleas againſt the ſaid T. 


0 


F. canon of the aforeſaid _ admitted upon his preſentation 


I not knowing thereof, and afterwards cauſeth the writ to 
abate, or me to be nonſuit in that writ, I ſhall have this writ 


of diſceit againſt him who purchaſeth that writ, &c. 
If one — a ſtatute-merchant in my name, and ſueth a f% H. 6. A 
capias thereupon, for which I am arreſted, I ſhall have this If a man 
writ of diſceit againſt him that forged it, and againſt him make an 
obligation 
in my name, 
I ſhall not 
have diſceit, 


becauſe 1 
in the name of the abbot or prior under their covent ſeal, that may plead 


who ſued forth the writ of capias, &c. 
If a prior or abbot have title to preſent unto a vicarage 
whereof they are parſons imparſonee, and clerks ſecular or re- 
lar at their wills; and afterwards another doth forge a grant 


they do grant to one of the pariſhioners, &c. that they ſhall non eſt fac- 
preſent a ſecular perſon, and not a regular, as a canon or ſuch, um. 
Ke. the prior or abbot may have a writ of diſceit, and the form 


ſhall be ſuch: : 

If the prior of Bartholomew of the ſuburbs of London, &c. 
put, &c. W. and B. &c. that they be before us in eight days 
of Saint Martin, whereſoever, &c. to ſhew wherefore, where- 
as the ſame prior ought and hach hitherto been accuſtomed, at 
his wall to preſent a fit ſecular or regular perſon to the vicar- 
age of Saint Sepulchre without the walls of London, which 
ſaid church the — prior holds to his own uſe; the aforeſaid 
W. and B. by colluſion betwixt them before had, maliciouſly 
contriving to injure the aforeſaid prior, have counterfeited the 
common ſeal of the ſaid priory, and certain letters patent by 
which the predeceſſors of the aforeſaid prior ought to have 
granted, that the ſame prior and convent of the place afore- 
ſaid ought to preſent a ſecular perſon, and no other, to that 
vicarage, have cauſed to be ſealed with the ſaid counterfeited 
ſeal, and have exhibited thoſe letters ſealed with the ſaid ſeal 
in a certain cauſe moved at the infiance of him the ſaid W. as 
a pariſhioner of the church aforeſaid, between him the ſaid 

and the aforeſaid prior, before the official of the court 
Chriftian of Canterbury, upon the removal of friar R. of 


to 


Writ of Diſceit. 


to the vicarage aforeſaid by the biſhop of London, and have 
procured him the ſaid prior to be wearied divers ways in this 
matter with labour and expences by virtue of the letters afore- 
ſaid, to the great expence and grievance of him the ſaid prior: 
And have you there the names of the pledges and this writ, 
&c. Poſt. 98. N, 22 Ed. 3. 11. 
And if a man be attorney for another in a plea real againſt D 

the demandant, and afterwards by covin between the attorney 
and the demandant, the attorney makes default, for which the 
land is loſt, the tenant who loſt the land ſhall have a writ of 
diſceit againſt the attorney, and the writ ſhall be ſuch: 

219 To ſhew wherefore, whereas the ſaid A. made the aforeſaid 
B. his attorney before us, in a plea which was before our ſame 
Juſtices by our writ, between K. demandant, and the aforeſaid 
A. tenant, of twenty acres of land with the appurtenances in 
C. to gain or loſe in the plea aforeſaid, the aforeſaid B. by 
colluſion had between him and the aforeſaid K. abſented him- 
ſelf gratis at a certain day prefixed by the aforeſaid juſtices in 
the ſame plea in the bench aforeſaid, by which the ſaid A. for 
the default of him the ſaid B. loſt his land by the conſideration 
of our court, in diſceit of our ſame court, and to the great 
damage and manifeſt danger of the diſheriſon of him the ſaid 
A. r. have, &c. | : ; 

And if an action of treſpaſs be brought againſt many, and E 
the plaintiff and one J. by covin between them cauſe certain 
rſons to come into court and ſay, that they are the ſame de- 
rens and that they make the ſaid J. their attorney, and af. 
terwards the ſaid J. as attorney for the defendants, pleadeth 
unto iſſue, and afterwards ſuffers the inqueſt to paſs by de- 
fault, by which the plaintiff doth recover againſt the defend- 
ants : Now thoſe who are the true defendants ſhall have a writ 
of diſceit againſt J. who appeared as attorney for them, &c. 
| | and the writ appeareth in the Regiſter. 
5 | And ſo if K. doth recover in an aſſiſe againſt W. certain 
| tenements and damages, and becauſe W. hath nothing in the 
ſame county to levy the damages, R. removeth the record of 
| aſſiſe into the King's Bench or Common Pleas, to ſue forth 

44 proceſs thereupon, and to have execution of the ſaid damages 

K recovered, for which the ſaid W. to defraud the ſaid R. of his 

= | execution, ſueth for a writ to remove the record in Chancery, 

ſurmiſing that he will have an attaint thereupon before the 
| Juſtices of affiſe, &c. by which the record is removed into the 

K ſ | ] Chancery, and delivered to the ſaid W. to carry to the ſaid 

1 97 2 juſtices of affiſe, whereupon he may ſue his attaint. Now if 

1 the ſaid W. will not ſue forth the attaint, but delay him, to 

8 ouſt him of his execution, R. who recovered ſhall have a writ 

Wn of diſceit againſt him upon the matter, which appeareth in the 

Regiſter. | | | 1 | 
ne 
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Writ ; of Diſceit. 


One I. de A. ſueth a præcipe quod reddat againſt C. and T. : 
his wife, who plead a fine levied to the ſaid T. by one F and 
Margaret his wife, mother of the demandant, &c. and the de- 5 Ed. 4. 40. 
fendant ſaith, that his mother's name is Margery and not Mar- B. Confeſl. 
garet, and after day is given by the court, at which day C. and & Avoid. 


. — /* ba 40. Where 
his wife procure and cauſe a ſtranger to come into court, and man levi 


confeſs the fine as the tenant hath pleaded, by which the de eth a finc of 


mandant is barred, the demandant thall have a writ of diſceit my land in 
againſt the ſaid C. and T. his wife, as appeareth by the Re- my name, I 
iſter. But it ſeemeth, that if Margery do levy a fine of her may confefs 
— by the name of Margaret, that the (2) and her heirs ſhall 4 204 
be concluded to ſay, that ſhe hath another name. But the te- the e 5 
nant may plead, that ſhe by the name of Margaret did levy a to ſay that 
fine of her land, &c. and that hath been done where a woman another of 
had to her name Agnes, and ſhe levieth a fine by the name of the ſame 


Anne, it hath been awarded good, and ſhall bind her and her name levied 


heirs, and ſhall be pleaded, that ſhe by the name of Anne le- the ſame; 


a without that 
vied the fine. that I levied 


the ſame; 
for I ſhall not have diſceit, by Littleton and Danby, 


/ 


If a man ſue a præeipe quod reddat againſt divers tenants, 20 H. 6. 10. 


and they purchaſe a protection for one of them, ſurmiſing that and the wrie 


he is beyond the ſeas upon the 1 ſervice, whereas he is and eee 
always hath been remaining in England, by which the de- Has at the 
mandant is delayed: The demandant ſhall have a writ of diſ- time of this 
ceit againſt the tenants for that delay; and the writ ſhall be protection. 


ſuch⸗ If a man ſu- 


etha protec- 


— 


dos, and doth not go, this writ lieth; contrary, if he go, though he preſently return. 


If A. ſhall make you ſecure, &c. then put B. and C. &c. 
that they be before, &c. as well to anſwer us as A. wherefore, 
whereas he the ſaid A. in our court before our juſtices of the 
bench impleaded (5) by our writ the aforeſaid B. and C. of 

| T 2 e three 


(a) See accordant 13 Ed. 3. Eſtoppel 231. 1 Aſſ. 11. 3 Aſſ. 4. Where 
one granted a reverſion on an eſtate for life, which he leaſed by the name 
of Gilbert filius Stephani. In a quid juris clamat againſt the ſon of the 
leſſor, he pleads, that his father's name was Richard Fitz-Stephen, &. 
whereby there ought not to have been an attornment to the grantee, cums» 


que hoc, that G. and G. named in the note, & c. are one and the ſame 


perſon, and thereon the tenant went without day, i. e. the plaintiff was 


donſuit; yet it was agreed, that the reverſion paſſed. 11 Ed, 3. Quid. 


Juris 2. 9 Ed. 4. 42. | | 4 . . ark 2 21 
(a) See ſuch writ of diſceit brought for purchaſing a proteſt ion, quia 

moratur, and laid in the county where the proteQion:wasg;amdit may be 
| | in 


44 Hf. 5. 4. 
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Writ of Diſceit. 


three parts of the manor of S. with the appurtenances, they 
the ſaid B. and C. manifeſtly contriving to evade our court 
and the law and cuſtom of our realm of England, and to 
delay the proſecution of the aforeſaid A. in this behalf at a cer- 
tain day prefixed to the ſaid parties in the ſame plea before the 
ſaid juſtices, cauſed to be produced before the ſaid juſtices our 
certain letters of protection, 3 that he the ſaid C. 
was then gone into parts beyond the ſeas in our ſervice, and ſo 
he was to be quiet touching all pleas and complaints, except 

leas of dower unde nihil habet, and quare impedit, and affiſe 
of novel diſſeiſin, and darrein preſentment, and attaints, and 
except pleas in which he might happen to be ſummoned be- 


fore our juſtices in Eyre in their circuits, he the ſaid C. (a) 


being then, afterward and before that time, continually refid- 
ing in England, by which that plea before the ſaid juſtices re- 
mained without day, in manifeft contempt of us, and in de- 
ceit and manifeſt evaſion of our court aforeſaid and of the laws 
and cuſtom aforeſaid, and alſo to the great expence and mani - 
feſt danger of the diſheriſon of him the ſaid A. And have 
there, &c. | 

In a precipe quod reddat, if the ſheriff return the tenant C 
ſummoned ies lin was not ſummoned, by which the defend- 
ant loſeth his land by default at the grand cape returned, the 
tenant ſhall have a writ of diſceit againſt him who recovered, 
and againft the ſheriff for his falſe return, and by that writ 
the tenant ſhall be reſtored unto his land again. And it ſeem- 


eth the tenant ſhall have this writ after judgment given for the 


demandant againſt him that recovered before any entry or poſ- 


ſeſſion: For if the tenant ſhall not have a writ of diſceit be- 


fore the demandant doth enter, then perhaps the demandant 
will not enter, until the ſummoners in the przcipe quod red- 
dat and the ſummoners, viewers and pernors in the grand cape 
() are dead, and then he ſhall not have a writ of 2 2 

c their 


in the county where the moration, or abiding was, per cur', 20 H. 6. 10. 

the abbot of Selby's caſe, without ſhewing either in the writ or the count, 

the date of the protection. 20 H. 6. 18. b 
(a) But it is a good plea to ſay, that the malady took or ſeized him go- 


ing, &c. ſo that he could not go, &c. 18 Ed. 3. 12, See ſuch writ 


brought againſt one who purchaſed a protection, quia moraturus, whereas 
he was not at the time of the protection caſt, remaining in obſequio noſtro, 


8 ſed apud B. & c. propriis negotiis intendendo, the defendant ſhews his de- 


2 5 


tainer and ſafeguard to Calais, and that he returned by the Lieutenant's 
command to buy vietuals, &c- abſque hoc, that he was intendant propriis 
negotiis. 20 H. 6. 24. >” 


(6) But yet he ſhall have caſe againſt the ſheriff, 1 H. 6. 1. and recover 


damages. 6 Ed. 4. 3. Note; If in this writ the ſheriff returns the party 


warned, where in truth he was not, and judgment is given that the demand- 
ant 


r 
Writ of Diſbeit. 


their deaths; for whether he were ſummoned or not ſhall be 
tried by the (5) ſummoners, and viewers and pernors, by exa- 
mining of them. But ſee 3 Ed. 3. That the tenant ſhall not 3 Ed. 3. 
have à writ of diſceit before the demandant hath entered; ca- _— og 
men quzere. And in a writ of diſceit the proceſs ſhall be made Piſceit 534. 
againſt the ſummoners, viewers and pernors to be examined 
thereupon, &c. And if the demandant who recovered by falſe 
return of the ſheriff, make a feoffment of the land, then the 
writ of diſceit lieth againſt the demandant who recovered, and 
_ againſt his feoffee and the ſheriff alſo, yet the writ of diſceit 18 Ed. 4.1 
lieth againft the demandant's heir, and againſt him who is te- 38 Ed. 3. 
nant of the land, if the ſummoners, viewers or pernors be N 
living: But if the ſummoners, viewers or pernors be dead, 
then the writ of diſceit is loſt. But a writ of diſceit lieth if 
any of che ſummoners, viewers or pernors be alive; for if they ä 
ſay that they did not ſummon him, then the plaintiff in the 5 
writ of diſceit ſhall recover his land and ſhall be reſtored, &c. 
for it ought to be done by two (c) ſummoners at the leaft, and 33 H. 6. 46. 
two viewers, &c. And if any of them do not that which is Dis d. gue” 
returned they . to do, then the writ is not executed as it 
ought to be, by which the plaintiff in the writ of diſceit ought | 
then to be reſtored, &c. | | 
D And in a Seire facias to execute a fine, if the ſheriff return 222 
the tenant ſummoned by two ſummoners, If it be not true, yet 
the tenant by the return ſhall loſe the land, for execution ſhall | 
be awarded upon the return, if the tenant do not appear, and 8. 
then the tenant ſhall have a writ of diſceit againſt the ſheriff, 1 
| | and 1 


ant ſhall have reſtitution, he ſhall have this writ agaiaſt the ſheriff, and if | 
the diſceit is found recover damages, but not defeat the remedy had. 8 H. | 
- 2. per Sharſ. for he cannot loſe by the default, but by the diſceit found a | 

ie may. . 

(b) Note; The proceſs is a Venire facias, &c. and if the ſummoners, | 
&c. appear, but he who recovers, or the party are not warned, the ſum- —_— 
moners ſhall be examined, and a diſtringas ſhall iſſue ; and if the diſceit be 1 

found, Judgment may be given inſtantly againſt them who made default, 

without a diſtringas, or writ of Scire facias, 8 H. 6.2. go Ed. 3. 18. or 
he may have adiſtringas, 12 Ed. 3. 21. Note; he may have alſo a writ 
ot diſceit againſt the party to the recovery, &c. See 8 H. 6. 1. 30 Ed. 
3- 49. So he may have it againſt the party who recovers, or his heir, and 
a Scire facias after the diſceit found, againſt the tertenant. 18 Bd. 4. 11. 
38 Ed. 3. 16. See 18 R. 2. Diſceit 49. 8 Ed. 3.6. 8H. 6. % 20 
Ed. 3. 43. 8 H. 4. 24. contr. 38 E. 3. contr. 

(c) And therefore if one of the ſummoners ſays that the ſummons was 
not made, and the other that it was made, the demandant ſhall recover. 

8 H. 6. 2. 50 Ed. 3. 5 So if one makes the garniſhment, and the other 
was on the land at the ſame time for the ſame purpoſe, but ſays nothing, 
the demandant ſhall recover. 5 Ed. 3. 6. See 2 Ed. 3. 21. 
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Writ of Diſceit. 


and him who had execution, and him who 1s tenant, and ſhall 
be reſtored to the land (a). 1 N 

And ſo if a man (5) ſue a Seire facias upon a recognizance 
of debt, and the iheriff return the defendant ſummoned, 
where he is not ſummoned, for which the plaintiff hath exe- 
cution awarded, the defendant: ſhall have a writ of diſceit 
againſt him who had execution, and the ſheriff ſhall be puniſh- 
ed by this writ for his falſity, and the party who recovered 
ſhall make reſtitution of that he recovered, &c. (c). 


And 


(a) Contra per Juine. He ſhall recover only damages, and for that it 
ſhall be tried by the inqueſt. 1 H. 6.5. | 

(b) Sce Rot. Parl. 21 Ed. 3. nu 26. A petition for a writ of diſceit 
in the like caſe, | 

Note ; A. brought a Scire facias againſt B. upon a fine, whereby the te- 
nements were rendered to B. in tail, remainder to C. &c. the tenant pleads 
that the queen had a writ of diſceit pending, to reverie the fine; for that 
the tenements were parcel of her manor of D. which is ancient demeſne, 
and that ſhe held the manor for life by a leaſe from the king, and there- 
upon day waz given to the parties, And now the queen's attorney (and 
B. the tenant) appears, who ſays, that he knows nothing why the fine 
ſhould not be reverſed, And now A. ex gratia curiæ was received to an- 
iwer, wherefore the tenant did not deny, &c. and he demanded judgment 
of the writ, 1. For that A. and C. to whom the eſtate is limited by the 
fine are not made directly parties to the writ; ſed non allocatur per cur', 
who ſaid, That this writ is good, and ſhall be always brought againſt the 
tertenants- 2. That the queen had nothing in the manor, nor had at the 
day of the writ purchaſed ; for ſhe had demiſed it before. Wilby. This 
ſuit is given to the king, but that is where no other will ſue; will you ſay 
any thing elſe? And then he ſhewed an amerciament and fine, and alſo an 
ancient recovery of the ſame tenements, in an action tried at common law. . 
Jedd, Seeing by this ancient fine and recovery, the tenements are become 
frankiee, and pleadable here; quzre if they ſhould now be received, to 
reverſe the late fine, without ſuing to reverſe the former fine and recove- 
ry, which are ſtill in force: And for that he was a ſtranger to the fine, and 
alſo. to the ſuit, and did not ſhew it ſub. pede ſigilli, and a writ to allow it: 
Therefore by Wilby it is no plea; for on a nient cumprite pleaded, it 
cannot be tried between the parties. 26 Ed. 5. 66. And fo note, That 
a fine of elder date will hinder the reverſal of a fine of later date by a writ 
of diſceit, but not e convcrſo, Sec 21 Ed. 3. 25, 26. acc. 

() And alſo the iſſues in the mean time. Mich. 16 Ed. 3. But not da- 
mages. 18 Ed. 3. 28, And note; the king ſhall have the iſſues in diſ- 
ceit, on a recovery by default on a præcipe. 29 Ed. 3, 34. See H. 6. 
2. 41 Ed. 3. 2, 10 Ed. 3. 18. That he ſhall recover all in damages 
againſt the ſheriff, ſee the fine aveided between the part ies, for that the 
court had not juriſdition thereof. 9 H. 7. 12, and 8 Ed. 4. 6. per Little- 
ton. | | 

And note, In a writ of diſceit on a fine levied of ſuch and ſuch lands, 
&c. and error brought in R. R. the tranſcript of the fine was removed thi- 
ther: and the court bcing apprited by the record, that the man.r (of 
which the lands were alledged to be parcel) was —— and by the 


conuſance on the defendant's part, or otherwiſe by verdi@, that it was 
: i e parce!, 


Writ of Diſceit. 1 


A And if a man levy a fine at common law unto another of 223 
land which is in ancient demeſne, the lord of ancient demeſne - 98 
ſhall have a writ of diſceit againſt him who levied the fine, 35 H. 6. 46. 
and he who is tenant ſhall avoid the fine, and there he who 8 Ed. 4. 6. 


ought to give the land ſhall be reſtored unto his poſſeſſion and ee 


title which he hath given by the fine, becauſe the fine and gift by præcipe 
thereby is avoided. But if he who levieth the fine, ha ve after in capite, 
by his deed releaſed unto him who hath the poſſeſſion by the where he 


fine, or by the deed confirmed his eſtate in the land, then he $9 TY 
. . in 
unto whom the releaſe or confirmation is made, ſhall have and the lord's 


keep the land notwithſtanding that the fine be avoided, be- court, and 
cauſe that releaſe or confirmation is made unto him being in the lord 
poſſeſſion, hath made his eſtate firm and rightful, againſt him brought 5 
and his heirs who releaſed or confirmed the ſame. ceit for the 


: k rofits of the 
If a man do recover in a writ of waſte where the tenant was So 


not ſummoned, &c. the defendant ſhall have a writ of diſceit, 48 Ed. 4. 20. 

and ſhall be reſtored. 5 Ed. 3. See 17 Ed. 3. 58. 29 7 Ed. 3.18 

Ed. 3. 42. 29 Ed. z. Diſceit 63 and 56. | '20 Ed 2. 
If huſband and wife loſe the land of the wife by default, Peet 546. 


. ge SY ; ; Ed. 3. 
they may ſue a writ of diſceit, and if the huſband dieth, it ſeem- Diſceit - 


eth the wife may ſue a writ of diſceit to be reſtored to her 19 Ed. 2. 
land, &c. or have a Cui in vita upon the ſtatute at her elec- Diſceit 56. 
tion; and the writ of diſceit ſhall be directed unto the ſame 20 Ed. 3. 


ſheriff who did the diſceit, and falſe return, and not upon the DIE 4s, £4 
coroners, as appeareth Trin, 20 Ed. 3. Yet it ſeemeth it is have diſceit, 


not error, if it be directed unto the coroners, &c. 20 Ed. 3, 


Di ſceit 4. 
And 


parcel of the manor; judgment was given that the fine be reverſed ; and 
yet by force of this proceſs, and for that other lands were rendered by the 
fine, the fine was not taken off the files, but only marked quoad thoſe 
lands. 21 Ed. 3. 20. 17 Ed. 3. 31. But note, That he who is terte- 
nant ought to be made party by the Scire facias; for the conuſance of him 
who is party to the fine, ſhall not bind the tertenant, if the lands are (not) 
ancient demeſne. 7 H. 4. 44. 8 H. 4. 29. See allo in diſceit by the 
queen, of a fine levied of lands in ancient demeſne; and by the tranſcript 
it appears, that the lands were rendered in tail to A, remainder to B. in 
tail, & c. and a Scire facias ſued againſt the tertenants (which ſeem to have 
been the iſſue of B. in tail, but was not ſo ſuppoſed by the writ} who ac- 
knowledge the lands (except eight acres which were frank-fee) ; and Thir- 
ning would not avoid the fine, till thoſe in remainder were made parties 
by Scire facias. 21 Ed, 3. 56. But it is ſufficie at if the tertenant only be 
made party to the writ. 16 Ed. 3. 66. Note; By the caſe aforeſaid, it ap- 
pears it is in the plaintiff's election to bring a writ of diſceit againſt the cu- 
nuſor of the fine and the tertenant,or otherwiſe to bring it againſt the conu- 
ſor alone, and to have a Scire facias againſt the tertenants: quod nota z 
and ſo it is in diſceit on a recovery for non-ſummons, &c, See 38 Ed. 3. 
1. See 1 Lutw. 712. 18 Ed. 4. 6. 36 H. 6. 34. contr. 17 Ed. 3. 31, 
contr. See 10 Co. 50. a. 2 R. 3. 21. 15 H. 7. 12, | 


Writ of Diſceit. 55 


by Wiby. (a) And in a writ of diſceit, if the ſheriff return one ſum. D 
N * moner dead, yet the other ſummoner ſhall be examined, &c. 
B > And if it be found that he did not ſummon, . &c. the party ſhall 
| be reſtored unto the land, and ſo if one viewer or pernor did 
- not do that which he ought to do, the party ihall be reſtored, 
8 H. 6. 1. becauſe it ought to be done by both, &c. But if ſummons 
18 Ed. 4. 1. be by four men, as long as two of them are alive, the tenant 
who loſt may have a writ of diſceit. | 
19 H. 6.29, Anda writ of diſceit lieth againſt him who imbezileth a E 
59, 7' writ, and alſo againſt him who procureth another to imbezil 
a writ, if it be imbeziled, &c. and they may be joined in the 
ſame writ. See 19 H. 6. 29, 50, 72. 9 H. 6. 5. 8 H. 6. 20, 50. 
224 And if a man doth bargain with another to infeoff him (5) F 
20 H. 6. 34. of certain lands, and afterwards he infeoffeth another man, he 
16 Ed. 4. 9. with whom he made the bargain ſhall have a writ of diſceit (c). 
26 H. 6. (4) And if a man do recover in a quare impedit by default, 
_ Diſceit 15. &c. if the defendant be not ſummoned, he ſhall have this writ, 
of 05 222 and the ſummoners and pledges upon attachment ſhall be exa 
3 Diet mined thereupon: And if the difceit be found, he ſhall have 
57. Neither writ unto the biſhop, &c. for him. 
thecierſt nor If an action of debt be brought againſt two as executors, G 
def. ouſted. where one of them is not executor, if he who-is not executor 
9 Ed: + 33 confeſs the action, he who is executor ſhall have a (c) diſceit 
- Lit. acc. . a | g | 
| againſt him, and recover as much in damages. | 
If an attorney be not informed by his client to plead in any H 
action, and he plead, That he is not truly 2 and 
10 Ed. 4. 9. therefore can give no anſwer, &c. the ſame ſhall be entered to 
fave him of damages in a writ of diſceit brought againſt him 
by his maſter, &c. | | 
11 Ed. 4. 6. If a man fell clothes, and warrant them to be of a certain 
5 H. 7. 41, (J) length, if they be not of ſuch length, he who * 
5 them 


(a) So in waſte, where the writ is iſſued to the ſheriff who found the 
waſte, by diſceit. 30 Ed. 3. Diſceit 3. See 8 H. 6. 2» 8 Ed. 3. 6. 
„ K. 6. 46. | 

(5) So if he grant a rent-charge, or acknowledges a ſtatute, and after 
re-enfeoff's according to an agreement; or if he makes a feoffment to ano · 
ther, and after re-enters and infeoffs another, and the firſt feoffee enters. 
20 H. 6. 34, 35. Note here, it was a bargain without a deed. 

(e) See 16 Ed. 4. 9. 3 H. 7. 14 21H. 7. 41. | 

(4) But where the king recovers, the party muſt ſue by petition to the 
king; and if he anſwers, Let right be done, he ſhall have a writ of di ſceit; 
and if he anſwers, Let the diſceit be examined, then on that indorſement 
they may proceed, but without writ, 10 H. 4.4. See 27 H. 6.5. 26 
H. 8. 34. 34 Ed. 1. Diſceit 17. | 

le) See 9 Ed. 4. 13. 21 Ed. 4. 24. 48 Ed. 3. 25, 11 H. 4. 84. 20 Ed. 
4. 9, 31. 

J Becavſe it cannot be tried but by parol proof; ſo if one warrants 
wares to be of ſuch weight, & c. if found not to be of ſuch weight, &c- be 

8 : tne 
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chem ſhall have a writ of diſceit againſt him upon his warran- 
ty, although the warranty be only by word ; but it the war- 
ranty be made at another time after the bargain made, then it 
ought to be in wrongs otherwiſe he will not have an action 
upon that warranty; for he ſhall not have an action of diſceit 
therefore, if the warranty be not made upon the bargain and 
at the time of the bargain. | | 

L The writ of diſceit ought to be brought into the county „ Ed. g. 5. 

where the diſceit is ſuppoſed to be done. 

If a man recover in a præcipe in capite by default, where g Ed. 4. 6. 
the lands are not holden of the king, nor he hath not the | 
lord's licence to ſue in the Common Pleas, the lord ſhall have 
a writ of diſceit, and (a) recover damages; but the recovery 
ſhall ſtand in force, and the lord ſhall have che ſeigniory, and 
he who recovered ſhall alſo hold over the king by way of 
eſtoppel (5). | 

i a man procure another to ſue an action againſt me to 225 
trouble me, 1 ſhall have a writ of diſceit. 1 Salk, 14, 
O A writ of diſceit ſhail be maintainable againſt the attorney 75: 3 Cro. 
and the iheriff, becauſe they put a writ of habere facias ſeiſi- 37?" 
nam upon the file of the ſheriff's writ, where they have not , laſt. 2, 
any record io warrant it. See 17 Ed. 3. 51. 216. 

If a man levy a fine of land in ancient demeſye, and alſo ,, Ed. 3. 26 
of land at the common law, the party ſhall have 4 writ of diſ- 5 Ed. 4. 6. 
ceit for the ancient demeſne land, and ſhall avoid the fine for 17 Ed. 3 31. 
that land, and the fine ſhall ſtand good for the land at the Diſceit 37. 
common law (c). 1 . 
lf a man loſe land by default in a præcipe quod reddat, (4) 
and dieth, his heir ſhall have a writ of diſceit as well as the 
father, and ſhall have reſtitution. 

R If a man have execution by default upon a recognizance in 

a ſcire facias ſued out againſt another, and the defendant dieth, ud 3. 
his executors ſhall have a writ of diſceit, and ſhall be reſtored, 2 8. 4 lb. 
&c. If the diſceit be found that their teſtator was not warned, go. Poſt. 
there the garniſhers ſhall be examined, &c. 99 H. 


the time of the warranty. 11 Ed. 4. 6. 13 H. 4. 1. and ſee by Hankf. 
13 H. 4. 1. and Choke 11 Ed. 4. 16, If the vendor warrants a horſe to 
be ſound, where he has a defed that is apparent to the ſenſes, diſceit does 
not lie z contra by Thirning, if the horſe be not there preſent. 

(a) But he ſhall not recover damages as for loſs of a ſeigniory or court; 
for = ſeigniory remains, and the loſs of the court is only pro hac vice. 
17 Ed. 3. 31, 37- | | 

(5) See a writ upon this caſe. 19 Ed, 3. 69. Quere 10 Ed. 4.6, 37. 

(e) See 7 H. 4. 44. 17 Ed. 3. 31, 21 Ed. 3. 20. 

(4) And the parol ſhall not demur for nonage of the demandant, if a 
deed of the anceſtor be not pleaded. 17 Ed. 3. 59, &c, 8 Ed. 3. 6. 18 
R. 2, Diſceit 30 & 5o. 15 Ed. 3, Diſceit 43. 8 Ed. 3. 62, 52. $ 
H. 6. 1. 15 Ed. 3. Diſceit 45. | 


Writ of Diſceit. 


18 Ed. 3. And if a man recover an annuity, and afterwards ſueth - aS 
Diſceit 42. ſcire facias, and recovereth by default, the defendant ſhall 
1 99 J have a writ of diſceit, if he were not warned. 
& 44.3. And the vouchee ſhall have a writ of diſceit where he loſeth A 
Diſceit 45. by default, if he were not ſummoned, &c. Poſt. 106. | 
In a præcipe quod reddat againſt the huſband and the wife B 
at the grand cape, the huſband appeareth in perſon, and the 
wife appeareth by attorney, who hath a warrant which is in- 
ſufficient, by which judgment 1s given upon the default of the 
18 Ed. 2. wife againſt the huſband and wife, &c. yet they ſhall have a 
Diſceit 54, writ of diſceit, if they were not ſummoned, &c. 
„ And where a man loſeth by default in a quare impedit, or C 
waſte, it behoveth that the ſummoners and the pledges upon 
the attachment, and the manucaptors upon the diſtreſs, ſhall 
be examined, when the writ of diſceit is brought therefore. 
19 Ed. 2. See in the title of diſceit in the abridgments for that matter. 
Diſceit 56. 29 Ed. 3. 42. | 2 85 
If a man ſue a writ of monſtravit againſt another to ac · D 
count, &c. where he hath ſufficient lands in another county, 
by which he may be brought to anſwer by writ of account, 
the defendant ſhall have a writ of diſceit againſt the plaintiff 
who ſueth the monſtravit, quod vide Mich, 9 Ed. 2. Fitz. 
Diſceit 5 2. 1 | 
Dyer 242 b. Tf tenant for life loſeth by default, where he was not ſum-E 
$ Ed. 3. 6, moned, and dieth ; he in the reverſion ſhall not have a writ of 
52. diſceit, becauſe he ſhall not have a writ of error, if not by 
| the ſtatute, &c. So 8 Ed. 4. 6. per Parning, clearly. 
226 If a man be tenant for lite of a manor in ancient demeſne, 
x Ed. 3. 5. and the tenant of that manor doth levy a fine of his land at 
= 1 the common law, the lord of the manor who is tenant for term 
of life ſhould have a writ of diſceit, and after his deceaſe, he 
In the reverſion ſhall have a writ of diſceit, and reverſe that 
fine. 17 Ed. 3. 58. vide ſupra B. | 
10 H. 4.4 If the king doth recover in a præcipe quod reddat, or in aF 
formedon againſt another man by Jefavilt, the tenant ſhall have 
a writ of diſceit, as well as he ſhall have writ of error, where 
the king recovereth by erroneous proceſs, &c. or erroneous 
judgment. See for this matter M. 10 H. 4. in title traverſe 
in the abridgments. EY, 7 | 
22 Ed. 3. And this writ of diſceit ſhall' ſometimes iſſue out of the G 
Diſceit. Common Plezs (2), or he may ſue it out 'of the Chancery, if 
| he will; as if a man loſe lands by default in a præcipe quod 
reddat in the Common Pleas, the tenant, if he were not ſum- 
moned, ſhall have a writ of diſceit out of the Common Pleas, 
if he will, or out of the Chancery. Vide ante 98. R 


And 


(4) Note 3 Levin. 419. 22 Ed, 3. 11, contra, Vide ibid. $1, 
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H And ſo if a man have execution upon a recognizance in the 1j Ed. z. 
Common Pleas or King's Bench by default, &c. the defendant 31. 
ſhall have a writ of diſceit, if he were not ſummoned out of Diſceit 39. 
that court where the execution was ſued, &c. or out of the 
Chancery, at his election. 5 

I And there are divers other writs of diſceit, in the form of 
a writ of audita querela, as if one ſue a præcipe quod reddat 
againſt another, and the tenant is effoined at quind' paſch', 
which eſſoin is adjourned until 15 Trin. che term (a) follow- 17 Ed. 3. 
ing, and the demandant and his attorney by covin betwixt them 31. 
recovered a writ in the file of writs, that the tenant hath made Diſceit 9- 
N. and M. his attornies jointly and ſeverally at the ſaid quind' 
paſch', by which the demandant challengech that eſſoin, be- 

| cauſe he had attorney in the writ not efloined, by which at 
the day of adjournment the eſſoin is quajhed, and the demand- 
ant recovereth the land by this default at quind* paſch'. Now 
the tenant ſhall have a writ of diſceit againſt the demandant 
and his attorney, and the form of the writ ſhall be in the na- 
ture of audita querela, and ſhall be directed unto the juflices 
of the Common Pleas, and is ſuch: 75 
The king to his juſtices of the bench, greeting: I. of B. 
hath ſhewed unto us, that whereas W. of B. lately impleaded 
him the ſaid I. before you in the bench aforeſaid by our writ, EI 
of one meſſuage, &c. in B. and hath proceeded to the taking | 39 8 
of the proper inqueſt, and day was given to the parties from | 
Eafter day in fifteen days laſt paſt, at which day he the ſaid I. 
cauſed himſelf to be effoined, and that effoin was adjourned | 
until fifteen days of the holy trinity then next following, and 1 
the aforeſaid W. and P. his attorney, by colluſion before had | 
between them, contriving to diſinherit the aforeſaid I. of the 

a tenement aforeſaid, recorded S. of T. ſervant of the ſaid W. 

of B. and W. of P. attornies for him the ſaid I. and cauſed a 
writ of attorney to be put in the files of writs, and a certain 
challenge of the aboveſaid eſſoin, in fifteen days of Eaſter, in 
the bench aforeſaid, he the ſaid I. _ wholly ignorant of | 
the day, and that becauſe the aforeſaid I. who had his attor- 227 1 
ney in the ſame plea, did not aſſert the aforeſaid eſſoin to be El | 
caſt, that at the ſaid fifteen days of the holy trinity ſeifin of 
the tenement aforeſaid ſtood adjudged to the ſame W. of B. | | | 
by the conſideration of the court, becauſe the attorney of the | j 
aforeſaid I. was not eſſoined at the ſaid fifteen days of Eaſter, j 
in deceit of our court aforeſaid, and to the great damage and 

| manifeſt diſheriſon of the ſaid I. whereupon the ſame I. hath 

beſought us by his petition exhibited before us and our council 


in nn 


(a) See diſceit againſt one who caſt an eſſoia of the king's ſervice, and 
the tenant, 12 H. 4. 24. 
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Bfcheator, 


Writ of Diſevit: 


in our parliament, that we will provide him a remedy in this 
behalf, and becauſe the aforeſaid W. of B. ſpeaking before 

u in the bench aforeſaid touching the premiſſes in this be- 
half hath acknowledged theſe things, as it is ſaid : We com- 
mand you, that having heard the complaint of him the ſaid I. 
upon the premiſſes, and having called before you as well the 
abreſaid W. of B. and W. of P. as S. of F. and having heard 
ſeverally their reaſons thereupon, if it ſhall appear to you, by 
inqueſt thereon to be taken, or by the acknowledgment of 
them the ſaid W. W. and S. or any of them, that I. hath loſt 
his tenement aforeſaid by the collufion aforeſaid, as it is ſaid, 
then that you cauſe to be done, as of right ſhall be done, 
compleat juſtice, as well for us as the aforeſaid I. as well 
touching the deceit and colluſion aforeſaid, as touching the 
recovery to be had of the tenement aforeſaid. Witneſs, &c. 

If a notary or other perſon of covin counterfeit the ſeal of K 
any parſon or vicar, and forge letters of refignation of his 

arſonage or vicarage, in the name of the parſon or vicar of 
Re benefice, he ſhall thereupon have a writ of diſceit, and the 
writ is in the Regiſter. But whether by that he ſhall be reſ- 
tored unto his benefice, quzre; it ſeemeth not, becauſe the 
removing of him is a ſpiritual act. 

If two ſeveral men come before the mayor of the ſtaple, or A 
before other mayor of a town, and there one acknowledgeth 
unto another one hundred pounds in the name of another man, 
affirming him to be ſuch a perſon, which in truth he is not; 
for which the other perſon is troubled, and ſued upon the 
ſtatute, and taken in execution, &c. he ſhall have a writ of 
diſceit againſt the two perſons, &c. and ſhall recover damages 
againſt them. | | 

And ſo if a man be bounden unto a prior by a ftatute-mer-B , 
chant in forty pounds, to be paid at a certain day, at which 
day he payeth the money unto the prior, &c. and afterwards 
another perſon in the prior's name cauſe the ſtatute to be 
certified in the Chancery, and ſue execution thereupon, the 
prior not knowing thereof, he who was bounden, and hath 
paid the money, ſhall have a writ of diſeeit againſt the prior 
and thoſe who ſued the execution in his name. | | 

If the eſcheator, by virtue of a writ directed to him (a) C 
doth ſeiſe into the king's hands the lands of any * 

| oldet 


(a) See 9 H. 6. 6. an office found before the eſcheator virtute brevis: 
That one A. died ſeiſed of the moiety of the manor of D. and that B. is 
his heir, and the eſcheator returns the office, that A. died ſeiſed of the 
whole manor; and held, 1. That B. may have an action on the caſe 
againſt the eſcheator for this falſe return; for the commiſſion does not 
make him a judge, he is only aw officer. But an action on the caſe ops 

| | | | 5 


Writ of breaking the Pound. 


holdeth of the king in chief, by which the king commits the 
wardſhip of thoſe 4 unto another, who grants them over 18 & 
unto another during the nonage of the heir: Now if the 
under eſcheator of his own authority return another officer 228 
without inqueſt, &c. and diſturbeth the poſſeſſion of the ſe- 
cond grantee, the ſecond grantee ſhall have a writ of diſceit 
againſt the under eſcheator: And ſo if the eſcheator of his 
own authority have ſo done without taking any inqueſt, &c. 
according to the courle of the law; and theſe writs are in the 
Regiſter. FR 
And thereby it appeareth, that an eſcheator may have an 
under eſcheator as well as the ſheriff may have an under 
ſheriff. 85 | 
D And alſo it appeareth, that an eſcheator ſhall be puniſhed, 
although he be an officer of record, if he return any office, 
virtute officii, which he hath not taken any inqueſt to inquire 
of the ſame : And the proceſs in the writ of diſceit is at- 
tachment and diſtringas. 


&kotyguby 


: Writ de Parco facto. 


E A Writ of parco fracto lieth where a man diſtraineth cattle 
for damage-feaſant, or for rent or ſervice, and put them 
into the common pound, or into another pound or place, 
which ſhall be ſaid to be a lawful pound; and he who hath 
B property in the cattle, or other perſon taketh the cattle out 
' of the {aid pound, and driveth them where he pleaſeth : He 
om diſtraineth him for, &c. ſhall have the writ de parco 
racto. | 
If a man ſendeth his ſervant to diſtrain for rent or ſervices, 
and the ſervant diſtraineth the cattle, and impoundeth them, 
and a ſtranger taketh them out of the pound, the maſter ſhall 
have the writ de parco fracto, and not the ſervant, for it is 
c the maſter's pound. 


If a man diſtrain fo rent or ſervices, or for damage · ſea- g H. 3. 9. 

. ſant, and put the cattle in the land or cloſe of a friend with It isa pound 
his licence, and he who owneth the cattle taketh them out of ir well as 
the ſaid cloſe, he who diſtraineth them ſhall have the writ de in fie ee 

. | 7 | | Parco ral. 

- | | ; | Fairf. cont. 

ſe not lie againſt a judge of record. 2. Seeing the office found him ſeiſed 22 5 

ot of à moiety only, his returning that jhe ,died ſeiſed of the whole, is ſuffſ- P * 


es cient to give the action: And yet if the king has a moicty, he ſhall ha ve 
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Writ of breaking the Pound. 


parco fracto, and not he whoſe cloſe it is: For who owneth 
the cloſe, ought to have an action of quare clauſum fregit, 
&c. for that it is not his pound, but the pound of him — 
diſtraineth the cattle; and the form of the writ is, | 


The king to the ſheriff of Lincolnſhire, greeting: If A.F 


&c. then put, &c. B. to ſhew wherefore, whereas the ſaid A. 
took certain beaſts in his damage at N. (or 7hus, the beaſts 
of the aforeſaid B.) and impounded them there, according to 
the law and cuſtom of our realm, the aforeſaid B. with force 
and arms broke that pound, and took and led away the beaſts 
aforeſaid, and other wrongs to him did, to the great damage, 


&c. 


And note, that this writ is vi & armis, and he ſhall not G 


ſhew in the writ what kind of cattle they are, nor to whom 
the property of the cattle doth appertain, if that he pleaſe not 
ſo to do. 

And if a man ſend his ſervant for to diſtrain for rent or ſer- 
vices, or for damage-feaſant, then the form of the writ is 
luch : | 

To ſhew wherefore, whereas the ſaid A. cauſed a certain ox 
(or certain beaſts) to be taken in his damage at N. by B. his 
lervant, and he the ſaid B. there impounded that ox (or thus, 
thoſe beaſts) according to the law and cuſtom of the realm of 
England, he the ſaid C. with force and arms broke the pound, 
&c. Or thus for an abbot ; to ſhew wherefore, whereas the 
ſaid abbot, in his houſe in the ſuburbs of Lincoln, by friar 
I. keeper of our eell of Saint Mary Magdalen without Lin- 
coln, certain beaſts, &, Otherwiſe for a default in the lord's 
court; whereſore, whereas the ſaid A. in his fee at N. cauſed 


to be taken by his ſervant the beaſts of the aforeſaid B. for a 


certain default which the ſame B. made in the -ourt of him 
the ſaid A. againſt E. in a plaint which was in the ſame court 
between, &c. by conſideration of the ſaid court, and the ſaid 
A. impounded thoſe beaſts according to, &c. the aforeſaid B. 
with force and arms, &c. 


If a man do diſtrain for amercement in a hundred, and im-H 


pound the cattle, and the other taketh them out, the writ ſhall 
0 

Wherefore, whereas the ſaid A. by B. and C. his bailiffs of 
the hundred of N. cauſed to be taken certain labouring beaſts 
of him the ſaid F. at S. within the precinct of the hundred 
aforeſaid for a certain amercement, in which the ſaid F. was 
amerced in the ſame hundred, to be levied to the uſe of the 


ſaid A. and the ſaid B. and C. impounded thoſe beaſts, &c. 
4 Ed. 3. 26. 
47 Ed. 3. 13. | R | | 
12H, 6. 15. the cattle of other men for this amercement ; but for rent or 


And in this writ he ought to ſhew, that the property of the 
cattle were in him who was amerced, becauſe he cannot diſtrain 


ſervice 


A And when the king ſueth any writ, the writ ſhall not ſay, 18 d. 3.21. 
Ke. Si Georgius Rex Mag' Brit' fecerit te ſecur' &c. for he Lit. 133. 


B 


Writ of Reſcous. 


ſervice it is otherwiſe. For the party may diſtrain the cattle [ 101 ] 


there levant and couchant upon the lands (a). ; 

If the queen do diſtrain for a debt or amercement due unto 
her, and impound the cattle, and a ftranger doth break the 
pound, and take them out, then he ſhall have a writ, and the 
writ ſhall be ſuch ; 

The king to the ſheriff of S, greeting: Put by gages, &c. 
P. of E. and C. of D. that they be, &c. to anſwer as well to 
us as Ann queen of England, wherefore, whereas W. of R 
bailiff of the liberty of the ſaid queen of the hundred of C 
(in which the ſaid queen, as in the reſt of her lands and tene- 
ments granted to her by us, hath the return of all our writs, 
as belongs to the ſaid W. by reaſon of his office) by virtue 
of the return of a certain writ made by him for you within 
the liberty aforeſaid for a certain debt, to be levied to the uſe 
of the ſaid queen upon the ſaid P. by ſummons of our Exche- 


Ju took the beaſts of the ſaid P. at B. and impounded them 
t 


there, according to the law and cuſtom of our realm, the 


aforeſaid P. and C. with force and arms broke that pound, and 
took and led away the aforeſaid beaſts, and committed other 


wrongs there, in contempt of us, and to the great damage of 


the ſaid queen, and againſt our peace, &c. 


ſhall not (5) find ſureties as a common perſon ſhall do, for he 
ſhall not be amerced, as appeareth by * writ before. 


If the huſband do diſtrain for rent or ſervices which he hath 18Ed. 4: % 


in right of his wife, and a ſtranger taketh them out of the 
pound, the huſband ſhall have the writ de parco fracto in his 


own name; but yet it ſeemeth he may ſue the ſame in his name, 


and in the name of his wife, and join the wife with him; ta- 
men quære. | 


Writ of Reſcous. 


5 HE writ of reſcous lieth where a man doth diſtrain for 


rent or ſervices, or for damage-feaſant, or would im. 
peach or impound the cattle, and the other party doth reſcue 
| N them, 


() See 10 H. 7. 21. 15 H. 7. 19. 6 Ed. 4. 8. contr. 4 Ed. 3. 


35. contr. 
(b) Aud ſo it is of an infant, 3 AM, 25. 
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Writ of Reſcous. 


them, or taketh (a) them from him, then he ſhall have this 
writ of reſcous; and the writ is ſuch: „„ 6 


The king to the ſheriff, &c. If A. ſhall make you ſecure, 


&c. to ſhew wherefore, whereas he the ſaid A. took in his 
fee at S. certain beaſts; or thus, certain beaſts of the ſaid B. 
and would have impounded them there according to the law 
and cuſtom of our realm of England, the aforeſaid B. with 
force and arms reſcued the beaſts aforeſaid, (5) and other 
wrongs, &c. Or thus; wherefore, whereas the ſaid A. cau- 
Ted to be taken certain beaſts by C. his ſervant in his fee at 8. 
for cuſtoms and ſervices due to him; or thus, cauſed to be 
taken a certain cart of him the ſaid B. and the ſaid C. would 
Have carried that cart unto the manor of the ſaid A. of S. ac. 
"cording to, &c. the ſaid B. with force and arms made an al- 
fault upon him the ſaid C. and the ſaid cart, &c. took away 
from him, &c. | | 

And ſo it appeareth he may join in a writ of reſcous for the 
aſſault and battery of his ſervant. 


And if he do diſtrain cattle, and other dead chattels, then E 


the writ ſhall be, | 
To ſhew whereſore, whereas he the ſaid A. took the beaſts 
and chattels of the aforeſaid B. in his fee at S. for cuſtoms 


and fervices due to him, and would have impounded thoſe 


beaſts, and detained the chattels aforeſaid in the name of a 
diftreſs, according to the law and cuftom of our realm of 


England, the ſaid C. (c) reſcued thoſe beafts, and took away 


from him the ſaid A. the chattels aforeſaid, and other wrongs, 


c. 
And if he do diſtrain for a rent-charge, the writ is ſuch: 
Wherefore, whereas he the ſaid A. in a certain tenement of 

him the ſaid B. at N. bound for a certain yearly rent by the 

writing of him the ſaid B. charged with the diſtreſs of the 
ſaid A. took certain chattels of the ſaid B. for the rent afore- 
ſaid, being in arrear, and would have there detained them in 

the name of a diſtreſs, according to the law, &c. the aſore 

ſaid E. took away from him the 3 aforeſaid, &c. 


And note, that if a man ſend his ſervant to diſtrain for F 


rent or ſervice, or damage-feaſant, and reſcous be made upon 


the ſervant, the maſter ſhall have the writ of reſcous, and _ 
the 


(a) Note; One may have one writ of reſcous for reſcuing of ſevera! 
diſtreſſes taken for ſeveral tenures. 3 H. 7. 52. adjudged. 

(b) Note; He ought to count for what rent or ſervices, &c. he took 
them, and therefore he ought to count of the terms of payment. 8 H. 4. 
1. Raſt. Entr. 580. ; 

(e) Without ſhewing in what place the reſcue was, for it ſhall be in- 
tended in the place where taken. 30 Ed, 3. 15. But it ſhall be ſhewn 1s 
the count. 10 Ed. 4. 15. | 
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Writ of Reſcous. 


the ſervant; for the wrong is done unto him who ought to 


have the rent or ſervice, or is damnified, &c. ; 

If a collector or ſub- collector diſtrain for fifteens, and reſ- 
cous be made, he ſhall have the writ of reſcous; and the writ 
{hall be ſuch: | 


If W. of S. the ſub- collector of the tenths of the town of 8 


S. laſt granted to us by the citizens and burgeſſes of our realm, 


&c. ſhall make you ſecure, &c. then put B. &c. to anſwer as 


well to us as the aforeſaid W. wherefore, whereas the ſame 
W. took certain chattels of him the ſaid B. for a certain ſum 
of money aſſeſſed upon account of the tenths aforeſaid, and 
in our name would have detained thoſe chattels in the name of 
a diſtreſs, the aforeſaid B. there aſſaulted the ſaid W. and 
beat him, and took away from him thoſe chattels, &c. and 
other wrongs, &c. in contempt and prejudice of us, and to 
the great damage of the ſaid W. and agaiuſt our peace, &c. 

And if the bailiffs or officers do arreſt certain perſons, and 
others reſcue them from the officers, then he who caufed them 
to be arreſted, ſhall have the writ of reſcous; and the writ 
hall be ſuch: | | 

Wherefore, whereas the ſaid prior by the charter 'of Lord 
Edward, &c. which we have inſpected, ought to have at W. 
his free court of all his men, as well burgeſſes as others, 
and of all pleas and plaints and attachments whatſoever hap- 

pening, together with prizes and all other things belonging to 
his men; and the ſame prior cauſed to be 4 4 by B. his 
bailiff at F. R. and M. the men of him the ſaid prior, for 
divers treſpaſſes by them done at T. within the liberty of the 
aforeſaid prior (as it is ſaid) againſt our peace, whereupon 
hue and cry was there levied, and the ſaid prior would, ac- 
cording to law and cuſtom, have there detained them the ſaid 
R. and M. to undergo juſtice in this behalf in the court of the 
ſaid prior, the aforeſaid B. and L. with force and arms took 
the aforeſaid R. and M. not juſtified concerning the ſaid treſ- 
paſſes, out of the cuſtody of him the ſaid B. and permitted 
them to go where they would, and other wrongs, &c. to the 
great damage of him the ſaid prior, and to the manifeſt hurt 
of his liberty, and againſt our peace, &c. 


231 


And note, that if the bailiff or ſheriff, or other officer of Infra G. 


the king, do arreſt a man, or diſtrain him for debt, or other 
ſervice due to the king, and greſcous is made, then the bailiff 
or other officer ſhall have the writ of reſcous in his own name, 
and not the king's, and the writ ſhall be ſuch : 

If T. bailiff of the hundred of F. ſhall make you ſecure, 
Ke. then put, &c. to anſwer as well to us as the afoceſaid 
bailiff wherefore, whereas the ſame bailiff, according to the 

| 1 U | duty 
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Poſt, G. 


to the bailiff, and for the battery and aſſault made upon him, 


ty dwelleth, to arreſt him, by which the bailiff doth Ca) ar- 


reſcous in ſuch caſe; for ſome ſay the bailiff ſhall be 1 
able to him, who ſued forth the capias, &c. and for the arreſt: 


And it appeareth by the Regiſter, that if a writ be directed] 
| unto the ſheriff, to levy the expences of the knights at the 


| Writ of Reſcous. 


duty of his office, took W. (whom we commanded to be ta- 
ken by our ſheriff of the county aforeſaid by our writ of judg- 
ment to him directed) at K. by virtue of our mandate afore- 
ſaid, and would have led him unto our caſtle of R. there to 
remain in our priſon, the aforeſaid R. and'S. with force and 
arms reſcued him the ſaid W. at the town of K. and other 
wrongs, &c. in contempt of us, and to the great damage of 
the aforeſaid bailiff, and againſt our peace: And have, &c. 
And if the bailiff would arreſt any perſon, and he himſelf 
do reſcue himſelf, and will not obey the arreſt, then the writ 
ſhall be ſuch : | 
If H. of R. bailiff of our town of S. ſhall make you ſe- 
cure, &c. then put B. &c. wherefore, whereas he the ſaid H. 
according to the duty of his office, attached the aforeſaid B. 
for a certain hue and cry levied upon him by W. of S. at C. 
on the complaint of the aforeſaid W. according to the law 
and cuſtom of our realm; the aforeſaid B. not permitting 
himſelf to be juſticed, with force and arms broke the attach- 
_ aforeſaid, and there made an aſſault upon him the ſaid 
&c. | 
And if the ſheriff ſend unto the bailiff of the liberty to) 
levy fines and amercements for the king, and the bailiff diſ- 
train certain cattle, and the reſcous is made: Now the lord 
of the liberty ſhall have writ of reſcous of the reſcous done 


and for the loſs of his ſervice, and all in one writ. 
If the king's bailiff do diſtrain for rent, and reſcous is C 
_— the batliff ſhall have the writ of reſcous, and not the 
We. | 
To if a man ſue forth an execution, and hath a capias di- 
reed to the ſheriff to arreſt the party, and the ſheriff make 
his warrant to the bailiff of the Lin 's liberty where the par- 


reſt him, and others do reſcue him from the bailiff, he who 
ſued forth the writ of execution, ſhall have the writ of ref- 
cous againſt him that reſcued him, as appeareth by the Regiſ- 
ter; but yet it ſeems reaſonable that the bailiff have a writ of 


Tamen quzere. 


parliament, 


(a) Note; The ſheriff may return a reſcue, and at that return the 
party may have his anſwer. 3 H. 7. 11. Dyer 212. and Weſtm. 2. c. 
40. And yet if the reſcous be at any time after the arreſt, the ſherifi 
ſhall be charged in debt on an eſcape, if it were not made by the king's 
anc z and the ſheriff ſhall have his remedy over by action on the caſe. 

er 241. 
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| Audita Querela. 


parliament, and the ſheriff make his warrant unto the bailiff 
of the liberty of the biſhop of Ely, to levy the ſum aſſeſſed, 


&c. for which the bailiff by his under bailiff doth take cer. 


tain cattle and would impound them, and othcr perſons do 
reſcue the cattle and beat the under-bailiff, that the bailiff 
ſhall have the writ of reſcous againſt them; and there it 
ſeemeth that the knights which ſhould have the money, ſhall 


not have a writ of reſcous for the ſame reſcous, becauſe it 1s 
not a duty unto them by any perſon certain, but to be levied 
of the inhabitants of the towns. | 

And if the lord do diſtrain his tenant's cattle, and a ſtran- 
ger's cattle, for rent or ſervice behind, when there is not any 
rent or ſervice behind, the ſtranger may reſcue his own cattle, 
but not the tenant's, as it ſeemeth. And that as it ſeemeth by 
the ſtatute of Marlbridge, cap. 3. which willeth, non ideo 


puniatur dominus per redemptionem, yet the opinion of 


Thorpe M. 31 Ed. 3. is contrary ; for he faith, the ſtranger 
may reſcue as well the tenant's cattle as his own. Quzere (a). 
And reſcous is not, but where he hath the poſſeſſion of the 


made: For if a man come to arreſt a man, or to diftrain, 


and he is diſturbed to do the ſame, he ſhall not have a writ of 


reſcous, but an action on the caſe (). 


And the king ſhall not have the writ for a reſeous done to 


his officer, qd” vide P. 20 Ed. 3. but he may cauſe him to be 
mdicted for the ſame. Vid. ſupra C. | | 


* 


Audita Querela. 


H T* IS (e) writ of audita querela lieth as well upon mat- 


ter in fact. as upon matter in writing, as after appears. 


And this writ ſhall be directed unto the juſtices of the Com- 


mon Pleas or King's * and lieth where A. and B. come 


before 


(a) And note 4 Ed. 6. Diſtreſs 74. contr. See 6 Ed. 4. 11. 5 Ed. 4. 
10, 11. 19 H. 7. 48 Ed. 3. 33. 3 H. 4. 22. 22 H. 6. 37. contra. 29 
Ed. 3. 38. 4. Co. 11. b Bevill's caſe. . 

(5) See 21 H. J. 40. 44 Ed. 20. | 

(c) Note a Diverfity, where the diſcharge comes by determination of 
the eſtate, there the conuſor needs no audita querela. Por if tenant in tail 
acknowledges a ſtatute, whigh is extended, and he dies, bis iſue may 
avoid it by entry. 38 Aſſ. 5. 43 Al. 18. 


* 


39 Ed. 3.33. | 


Vi. Lit. $2. 
cattle, or the thing of which the reſcous is ſuppaſed to be Les 
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before the mayor, &c. and B. doth acknowledge himſelf to be 
bounden in one hundred pounds to A, in the name of C. be- 
fore the mayor, and affirmeth his name is C. and afterwards C. 
is arreſted by force of this bond and ſtatute, and taken in exe- 
cution : Now C. ſhall have audita querela againſt A. and B. 
and the form is ſuch : 

The king to his juſtices of the bench, greeting: We have 
received the complaint of C. containing that A. and B. by 
colluſion before had between them at W. contriving craftily | 
to delude our court, and to oppreſs the aforeſaid C. lately 
appearing before C. mayor of our town of Southampton, and 
R. clerk, deputed to take recognizance of debts at S. aſſerted 
upon corporal oath, that he the ſaid C. was preſent tp per- 
form this, by which he the ſaid B. under the name of the ſaid 
C. acknowledged himſelf to owe to the aforeſaid A. one hun- 
dred pounds, to be paid at a certain time now paſt, before 
the ſaid mayor and clerk, according to the form of the ſtatute 
for merchants lately ſet forth at Acton Burnel, and afterwards 
him the ſaid C. becauſe he paid not the ſaid one hundred 
pounds to the ſaid A. at the time aforeſaid, falſely and mali- 
ciouſly procured to be taken by the aforeſaid mayor, and kept 
ſafely in our priſon, until he ſhould fully ſatisfy the ſaid A. 
of the ſaid one hundred pounds, to the great damage of him 
the ſaid C. and in manifeſt deceit of our court; whereupon 
the ſaid C. hath beſought us, that we will adminiſter to kim 
a fit remedy: We command you, that having heard the 

complaints of him the ſaid C. in this behalf, and having 
called before you the aforeſaid A. and B. and the ſaid mayor 
and clerk, and having heard the ſeveral reaſons of the parties 
thereupon, touching the falſity, malice and deceit aforeſaid, 
you cauſe to be done to the ſaid C. full and ſpeedy juſtice, as 
of right and according to the law and cuſtom of our realm you 
ſhall ſee ont to be done. Witneſs, &c. 


4 


If a man leaſe lands unto A. for life, and afterwards by fine A 


__—_ the reverſion unto B, in fee, and dieth, and the heir of 
the recognizor, and one L. by covin betwixt them (a) ſue a 


præcipe 


(a) See 17 Ed. 3. 60. A. tenant for life, remainder to B. in tail, C. by 
covin between him and A. brings a formedon againſt A. and B. ſuppoſing 
them joint tenants, and one D. anſwers as attorney for B. and proceſs is 
continued until they make default after iſſue joined, whereupon judgment 
final is given, and C. ſhews this, and prays that it be entered, for that it is 
within the year : And it was entered on record. 2. And alſo agreed, that 
he ſhall have reſtitution; but A. ſhall not, for he hath forfeited his eſtate. 
3. That he ſhall not have reſtitution on a general bill of diſceit, but ought 
to ſue an audita querela in Chancery on his czſe, tam ſuper Ain, 

| ten 


Audita Querela. 


ræcipe in capite againſt the ſaid A. ſuppoſing the land to be 
1 of the king, whereas it is not holden of the king, but 
of another perſon: And in this præcipe in capite they cauſe 
one F. to appear as attorney for A. and to join the miſe in the 
ſaid writ; and afterwards the attorney by covin doth make 


default, for which judgment is given againſt A. Now upon 


the ſame matter he ſhall have an audita querela directed unto 
the juſtices of the Common Pleas, commanding them to pro- 
ceed as well for the reſtitution of the land, as upon the 


diſceits, and to do ſpeedy juſtice, as of right according unto 


3 of the realm they ought to do; and the writ is 
uch: 5 

The king to his juſtices of the bench, rings. A. hath 
ſhewed unto us, that whereas he lately held the manor of C. 
with the appurtenances, in the county of L. for the term of 
his life, of the demiſe of I. and H. ſon and heir of the afore- 
ſaid I. granted the manor aforeſaid to have to T. of S. and the 
heirs of the body of him the ſaid T. iſſuing after the death of 
the ſaid A. (as it is ſaid) by a fine levied thereof in our court 
before our juſtices of the bench; B. (fon and heir of the 
aforeſaid H) and L. by colluſion before had between them, 
contriving to amove the ſaid A. from the manor aforeſaid, 
and to exclude the aforeſaid T. from the reverſion of the ma- 
nor aforeſaid, have obtained in our Chancery our writ in the 
name of the ſaid B. againſt the ſaid A. and T. (which is called 
a præcipe in capite) of the manor aforeſaid, to our ſheriff of 
Leiceſterſhire, returnable a certain day now paſt, as if the ſaid 
manor were holden of us in chief, whereas it is not holden of 
us, and our ſaid writ was returned by the ſheriff aforeſaid, 


that the ſaid A. and T. were ſummoned to be before you at 


the day aforeſaid, according to the form of the ſaid writ, and 
falſely and maliciouſly procured a certain perſon unknown, 
who aſſerted himſelf to be named R. of S. to appear before 
you in the bench aforeſaid, as attorney for the ſaid A. and T. 
to gain or loſe in the plea aforeſaid ; they the ſaid A. and T. 
being wholly ignorant of the obtaining the writ, of the ſum- 
mons, and of the making the attorney aforeſaid in their name, 
as is premiſed; and the ſaid attorney appearing before you at 


the ſame day, put himſelf upon our great aſliſe, and prayed | 


recognition to be made, whether the ſaid A. and T. had 
greater right to hold the ſaid manor with the appurtenances, 
x | > 


tenꝰ ti quam pro deceptione punienda. 1) Ed. 3. 46. and ſo note reſtitution 
at leaſt, where the demandant was party to the diſceit. See 21 Ed. 3. 45. 
19 H. 6. 44. 1 H. 4. 5. Stat. 21 Jac, 1. cap,—17' Ed, 3. 76. Regi(- 
ter 114, 115. 
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32 Ed. 5. 
Execut. 127. 
45 Ed. 3. 
g1. 16 Eliz. 


Dyer 3. 37. 


Audita Querela. 


as they have holden it, or the aforeſaid B. to have the ſaid 
manor as he hath demanded it, by which, through the default 
which they the ſaid A. and T. afterwards made in the ſame 


court, it was conſidered by you there, that the aforeſaid B. 


ſhould recover his ſeiſin of the manor aforeſaid with the ap- 

urtenances againſt the aforeſaid A. and T. to hold to hing the 
aid B. and his heirs quiet of the ſaid A. and T. and their 
heirs for ever; by pretence of which ſaid conſideration the 
aforeſaid A. is perpetually amoved from his manor aforeſaid 
with the appurtenances, to the great damage of him the ſaid 
A. and the manifeſt deceit Tow court; | whereupon the 


| aforeſaid A. hath beſought us to adminiſter to him a fit re- 


medy : We being unwilling that ſuch colluſion, malice and 
deceit ſhould 65: unpuniſhed, command you, that having 
heard the complaint of him the ſaid A. in this behalf, and 
having called before you the aforeſaid B. and L. and others 
whom you ſhall ſee fi to be called in this matter, and having 
heard the reaſons of the ſeveral parties thereupon, you further 
cauſe to be done full and ſpeedy. juſtice to the aforeſaid A. (a) 
as well upon the reſtitution and recovery of the ſaid manor, as 
upon the colluſion, malice and deceit aforeſaid, as of right and 
according to the law and cuſtom of our realm you ſhall ſee 
ought to be done. Witneſs, &c. | 

And by this writ it ſeemeth the juſtices ought to make 
void the recovery, if they find the diſceit, &c. yet it ſeemeth 
* may not ſo do, 17 Ed. 3. 60. 21 Ed. 3. 45. 19 H. 


i 44. : 
9 H. 4. 4. (6) If a man be bound in a ſtatute-merchant, and afterwards B 


maketh a feoffment of parcel of his lands unto another man, 
and of other parcel unto another, and the recognizee ſueth 
execution upon the ſtatute, and hath execution againſt one 
feoffee, that ſeoffee ſhall have an audita querela 8 1 

| : tne 


(a) See 41 Ed. 3. Execution 37. 16 H. J. 16. 47 Ed. 3. 4. 13 Hl. 
7.22. 45 Ed. 3. 17. | 


(5) See 33 Ed. 3. Audita Querela 38. 11 Ed. 3. Brief. 266. 29 Ed. 
3.7. 3 3 
(e) See 13 Ed. 3. Execution 127. and againſt the conuſee, and thereby 


he ſhall be reſtored to the iſſues, and the execution defeated, 45 Ed. 3. 


17. 29 Ed. 3.7. where there are two conuſors, and the lands of one only 
are delivered, who ſucs a writ to the ſheriff to deliver the lands, & c. of 
the other in diſcharge and aid of the former, who returns non eſt inventus, 


and that none came on the part of the conuſee; and now he prays remedy, 


and has à ſcire facias againſt the conuſee to take his ſuit againſt the other; 
and if the conuſee knows not what to ſay, or does not appear, he ſhall have 
execution againſt the other, or the party ſhall be diſcharged, having regard 
to his part or portion of the debt, Dyer 193. Gaſcoin and Whaley. 


Audita Querela. 


the other feoffee, to ſhew cauſe why he ſhould not have 4 Ed. 3. $22. 
as of the lands which himſelf & 3 Eliz. 


execution of his lands, 
| hath. . 

If a man be bounded in a ſtatute-merchant, and certain in- 
dentures of defeaſance are made of the ſaid ſtatute, and after- 
wards the conuſee doth arreſt the recognizor, and impriſoneth 
him, and taketh the defeaſance from him, and then ſueth exe- 
cution upon the ſtatute, the recognizor ſhall have an audita 
querela againſt him upon the whole matter. 

If at the niſi prius in treſpaſs it be found for the plaintiff, 
and damages aſſeſſed, and before the day in bank the plaintiff 
releaſe unto the defendant all actions and demands, and af- 
terwards (a) prayeth judgment, and ſueth execution there- 
upon; the deſendant upon that releaſe ſhall have an audita 
querela. | | 


Querela 16. 36 H. 6. 24. 21 H. 7. 83. 3H. 4. Br. Audita Querela 
Releaſe 53. Releale of all actions is not ſufficient matter to have audita 


And the heir of the recognizee may ſue an audita querela, 
if he have matter in writing to diſcharge the execution, 


193. 43 Ed. 3. 38. 


C G) If a man be bound in a ſtatute · merchant or ſtaple, and 
afterwards payeth the money according to the ſtatute, and 


Dyer 193, 
194. Wha- 


ley's caſe. 


[ 104 ] 
40 Aſſ. 23. 
44 Aſſ. 15. 
Holt. 

Br. Audita 
Querela 43. 
9 H. 5. 1. 
Br. Audita 
37. Fits. 
querela. 


48 Ed. 3.5. 


15 H. 8. 5. 
V. 43 
Eliz. Dyer 
Finchden. 
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hath the ſtatute delivered unto him, and cancelleth the ſame, 


and aſterwards the recognizee forgeth a new ſtatute in the 
| name 


If the conuſor enfeoffs the conuſee of part of his land, and his ſon of the 


reſidue, and dies, and the conuſee ſues execution againſt the ſons, the ſon 


may have an audita querela, and diſcharge the execution eadem cauſa, but 
no coſts or damages. So if the lands of one of the feoffees only are deli- 
vered in execution, he may have an audita querela, and a ſcire facias againſt 
the other, and it ſhall be no plea in abatement of the writ, that there are 
other feoffees to be contributory : 
notice of all ſuch as are contributory. 

Note the diverſity: If the conuſor of a ſtatute-merchant enfeoffs divers 
ſeverally, and the lands of one only is taken in execution, he ſhall have an 
audita querela againſt the conuſee, to make the others contributory, and 
the writ ſhall be directed to the juſtices de banco; but of a ſtatute - ſtaple, 
it ſhall be in Chancery by audita querela directed to the chancellor, or by a 
ſcire facias directed to the ſheriff, quare tenementa extenſa una cum pro- 
ficuis medio tempore, &c. Dyer 331, 332. | 

(a) For he cannot plead this at the day in bank, and before judgment he 
cannot have an audita querela to ſtay judgment. 9 H. 5. . 

(5) Contra, if the conuſor himſelf comes into Chancery, and prays a re · 
extent, and it ſeems this writ lies, if the ſtatute be delivered inſtead of an 
zcquittance, but is not cancelled, 43 Aſſ. 18, 


For he is bound at his peril to take 
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Audita Querela. „ 


name of the recognizor, the recognizor upon the ſtatute can- 
celled ſhall have an audita querela. | 
A . (2) If a ſtatute merchant or ſtaple be made by one unto D 
46: Calp. another, and delivered into the hand of a ftranger to deliver 
cont. upon conditions performed, and the ftranger doth deliver the 
| ſtatute before the conditions performed, and the conuſee ſueth 
execution thereupon, the recognizor ſhall have an audita 
querela. | 
12 H. 4. 13. If a man ſueth ſorth an execution upon a ſtatute, and hath E 
_ 19. execution, and afterwards grant over his eſtate, the recognizor 
rankiorde ſhall have an audita querela againſt the grantee without nam- 
i querela againſt the grantee without nam 
ing him who ſued the execution, if he have matter in writing 
for to ſue, &c. | | 
A man may ſue an audita querela againſt the recognizee, F 
becauſe he hath purchaſed a manor unto which the recognizee 
is a villain regardant, and yet he may enter and ſeize the re- 
. cognizee without ſuch ſuit. | 
46Ed. 3.2%, (5) And a ſtranger who made not the recognizance, nor G 


Fulthorp. was tenant of the land at the time of ſuing forth of the exe- 
17 Aſſ. 24. . | cution, 


41 Ed. 3. 
Audita Que- 
rela 18. 


(a) See 5 H. 6. 42. A. makes a ſtatute-ſtap!e to B. and delivers it to 
C. to be redelivered on condition, &c. B. recovers by an erroneous judg- 
ment, where A. was warned, and the deed is delivered to him by C. B. 
ſues execution, and A, biings error. Reſolvad, 1. That pending the er- 
rors and execution, he cannot have a ſuperſedeas. 2. If A. reverſes the 
judgment, this does not defeat the ex<cution had on the ſtatute, but it ſeems 
he 1s put to his audita querela. Ts 

(5) If execution be awarded againf the feoffee, he ſhall have an audita 
querela, on a matter of diſcharge, made either before feoffment, or after. 
7 Ed. 3. 37. John 8 caſe, Where he ſhall have a writ of error, ſee 
17 Aſſ. 24. Cheſter's caſe ; but if the execution be made, and after the ex- 
tent, the conuſor makes a teoffment, it ſeems the conuſee ſhall not have an 
audita querela, on a cauſe or matter of diſcharge made before; as if aſter 
the extent, and before feoffment, or before the extent, the conuſee will 
acquit the debt, and ſo ſeemed the better opinion. Mich. 44, 58 Eliz. 
In Chancery in an audita querela brought by Harden and Vaviſor, and their 
wives, againſt Smith, executor of Riggs. Moor, caſe 737. But on a 
matter happening after the feoffment, he ſhall have an audita querela, as 
on a releaſe, & c) and ſo here G.] and 17 Aſſ. 24. a feme ſhall have a ſcire 
facias ad computand'; and note, 1. For whom it lies. 2. Againſt whom 
it hes. 3. Whenit lies. 4. The effect of the ſuit. It lies by the grantee of 
a reverſion, with attornment, &c. and there he ſhall have account ab initio. 
6 Ed. 3. 53. I. de Charlton's caſe. 25 Ed. 3. 53. John Venner's caſe. 
So if one acknowledges a ſtatute, and afterwards acknowledges a ſecond 
ſtatute, the ſecond conufee ſhall have a ſcire facias againſt the firſt, to re- 
ceive the monies which are to be levied, if the tenant of the freehold will 
not ſue. 38 Ed. 3 12. 

2, Ifthe conuſee has aſſigned but a part of his eſtate, the ſcire facias ſhall 
be brought againſt the conuſce only, and not the leſſor; quære, But if he 
aſſigns the whole, and the aſſig nee levies the whole, or the plaintiff will pay 

. | 3 


H 


Audita Querela. 


cution, ſhall have an audita querela, if he have matter of 237 
diſcharge in writing. Vide 11 Ed. 3. Lit. Aff. and there it is Audita 

ſaid the ſame is given by the ſtatute. The feoffee ſhall not Ber 20. 
have a writ of error, &c. Nor the feoffee of the conuſor of 1 


. . = 4 28 Errot 
E of the lands ſhall not have an audita querela until his 51 e699 ie 


lands be taken in execution. offce had 


If a man ſueth audita querela againſt the conuſee, and error. 
ſheweth a ſtatute canceiled ; and ſaith the ſame was delivered 18 Ed. 3. 36. 
(a) to him in lieu of acquittance, the recognizee may thew the Audia Que- 
true ſtatute, and ſhew that the ſtatute ſhewed which was can- 73 9. The 
celled was a forged ſtatute, and thereupon he ſhall have a writ alga ng 
unto the juſtices in the nature of audita querela, commanding the ſtatute, 
them that they ſend for the mayor and the clerk, and for the otherwile 
parties, and for to do right; and the examination of the he ſhall not 
mayor and clerk ſhall try and end the matter; quod vide have the 


. n 


Upon a recovery of a debt, if he ſue a ſcire facias, and the 48 Ed. 3.20. - 
ſheriff return nihil, by which an execution is awarded, the 12 H. 4. 4. 
defendant ſhall have audita querela, if he have a releaſe or NN os 

„ erf. 21 Bd. 
acquittance, 3. 1% 


| | Audita Que- 
the reſidue, the writ lies againſt the aſſignee alone, and he ſhall retake (or rela 18. 


repay) the monies; but if he has levied the whole and afterwards aſſigns, 
the writ lies againſt both. 50 Ed. 3. 46, or 16. 38 Ed. 3. 12, 21 Ed, 3, 


1. 46 Ed. 3, Scire facias 134, 15 Ed. 3. Reſpond. 3. But one of them 


may anſwer without his companion, and yet the conuſee may releaſe, not- 
withſtanding the afſigament. Vide ibid. Sceallo 17 Aſſ. 52. 9 Ed. 4. 13. 
12 H. 8. 8. 18 Ed. 3. 25. contr. 17 Aſi. pl. 24. contr. 25 Af. 8. 17 Ed. 
3. 43. 4 H. 6.72, 21 Ed. 3. 46. contr. See 17 Ed. 3. 49. 7 

And note; this writ lies in caſe of a ſtatute after the debt, and damages 
levied by the caſual profits, by courſe of time, or by render of the money, 
and he ſhall recover his land. See 47 Ed. 3. 11. 432 Ed. 3. ſcire facias 101. 
46 Ed. 3. ſeire facias 134. Vide Regiſtr. Judic. 73. but not to re-have the 
land, and alto anſwer for the waſte. 21 Ed. 3. 26. 30. For it ſecms he may 
have a writ of waſte, &c. Vide F. N. B. 58. H. acc. quære. And note; 
if by the caſual profits, he has levied more than his debt and damages, the 
ſurplus ſhall be paid to him in reverſion, if it was levied in his time, or at 
leaſt as much as was fo levied over. 21 Ed. 3. 30. And the tenant ſhall 
account to the grantee ab initio; for perhaps the term was incurred before 
the purchaſe of the reverſion, 6 Ed. 3. 63, But he ſhall not account ac- 
cording to the true yearly value, but according to the extent; for if the 
lands are extended too low, the other may have a re-extent at the firlt day 
in court. 22 Aſſ. 44. Extent 3. But afterwards, he has no remedy but to 
pay the money. See 19 Ed. 3. Extent 12, per Green, 32 Ed. 3. ſcire fa- 
cias 101. And therefore on a ſcire facias ad computandum. he ought to 
ſhew what the caſual profits are, ibid. yet ſee 20 Ed. 3. Extint 18. contra 
per Wilby. And note; the writ is ſometimes ad computandum, againſt 
the opinion in 22 Al. 44. and ſometimes ad computand', and to receive the 
reſidue of the money, and to re-have the land. | 

(a) And in ſuch caſe execution ſhall be awarded, if the conuſor does 
not ſhew the true ſtatute, 18 Ed. 3. 36. Sce 17 Ed. 3. 49- 21 Ed. 3, 


46. contr, 
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acquittance, becauſe he was not warned: But if the fheriff 
hath returned him warned, he ſhall not have audita querela 
upon ſuch releaſe, &c. becauſe he might have pleaded the ſame 
upon the return of the ſcire facias (a). 
238 (5) And if an infant bind himſelf in a ſtatute-merchant or K 
6 Ed. 7. ſtaple, he ſhall have an audita querela during his nonage, to 
Eliz. Dyer avoid that ſtatute, and afterwards he ſhall have an audita 
tat mne  querela after his full age, to avoid that ſtatute upon that mat- 
writ doth ter in fact. 8 
not lie aſter And ſo if a man make a ſtatute-merchant or ſtaple by dureſs, L 
he cometh he ſhall have an audita querela to avoid that ſtatute by this 
3 48e. impriſonment. 8 | 
1 5 1 95 If two be ſeverally bounden in two ſeveral ſtatutes, M 
18 Ed. 4. f. and afterwards the recognizee by deed doth releaſe both the 
Brin. acc. ſtatutes to one of them, if he ſue execution againſt them 
20 Ed. 3. ſeverally, they ſhall join in audita querela upon that re- 
Aud. Quer. Ieaſe. | | 


75 ay If the recognizor infeoff a ſtranger of parcel of the lands, N 
Ter. 28, and afterwards infeoffeth the recognizee of another parcel of 
25 H. 8. the lands, and afterwards the recognizee ſueth execution 
Br. Aud: againſt the __— and the feoffee; the feoffee ſhall have 
Queer. 39. an audita querela againſt the recognizee, and diſcharge his 
lands, becauſe that the recognizee hath diſcharged his parcel 
of land which he purchaſed by his own act (4). 


Upon 


(a) See the caſe (18 Ed. 3. 36.) where it is alſo held, that if a venire 
facias on an audita querela be not ſealed, yet the party may appear and 
plead. 21 Ed. 3. 13. See a ſcire facias by a biſhop againſt an executor ; the 
ſheriff returas [clericus & beneficiatus, & c.] Whereupon a fi. facias iſſued 
to the ordinary; (note; he was not charged as executor,) and he ſequeſ- 
ters; the executor ſues an audita querela; and reſolved, 1. That though 
the executor had a co-executor, yet if he alone be grieved, he alone may 
have this ſuit. 2. That this ſuit lies, notwithſtanding the ſcire facias, 21 
Ed. 3. 48. If both plaintiff and defendant make default at the ſcire facias, 
yet audita querela lies on a relea'e made before; contra if the defendant 
makes default, and the plaintiff appears. 24 Ed. 3. 24. See 8 H. 6. 1. per 
Martyn. 12 Hf. 7. Kelw, 24. See Dyer 203. anaudita querela after judg- 
ment againſt the plaintiff, for the executors of a teſtament, which was 
afterwards annulled, See 48 Ed. 3. 20. 

(5) Note; it is neceſſary he bring it while under age; but he ſhall not 
avoid it by plea, ſaying he was within age generally, 19 Ed. 3. 76. Dyer 
132. 13 Ed. 3. audita querela 26, 27. 18 Ed 3. 5.29. 6 Ed. z. 29. 
See Keiw. 10. per Keb. Quzre 26, and 6 El. C. B. Harriſon and Wor- 

fle y's caſe, judgment reverſed durante minoritate. Vide infra C. Dyer 232. 
v. 33 £9.43. 182. | 

(c) It ſeems the tenants in common, & c. need not join in an audita 

querela, with the tertenants. Quzre 20 Ed. 3. | 
(4) Vide infra E. 11 H. 7. 4. 13 H. 3. 42. 7 H. 4. 31. 34 Al. 15. 
5 Ed. 6. (H. 6.) 72. | | 


Audita Querela. 


O Upon an audita querela ſued he ſhall have a ſuperſedeas in 2 Ed. 2.24. 
the ſame writ to ſtay execution, &c. But if he be (a) nonſuit, Br. Aud. 
he may have a new audita querela, but then he ſhall not have Wer: 22. 
a ſuperſedeas to ſtay execution. . 

p And a man ſhall not have an audita querela, ſuppoſing the 

recognizee will ſue execution, but it ought to be alledged in 
the writ, that he hath in facto ſued execution. | 

() If a man ſue audita querela upon a releaſe, and after- 43 Ed. 3. 

N yards is nonſuit, he ſhall not have an audita querela upon ery 
new (c) matter, ut dicitur 43 Ed. 3. But it ſeemeth the law pgs * 
is 2 but he ſhall not delay execution by a new audita 11. ; f 

uerela. | 1 
If a man doth comprehend two matters in the audita querela 44 Ed. 3.35. | 
to extinguiſh the execution, yet the writ is good, but the plain- 24 Ed. 3.27. 
tiff ſhall hold himſelf to one matter, and the defendant ſhall Br- Aud. ; 

anſwer to that. And variance betwixt the audita querela * | 1 
and the record ſhall abate the writ. But if there is a new _ TS 

audita querela ſued according to the record, he ſhall have a : 
ſuperſedeas to ſtay execution, &c. although he had beſore | 
a ſuperſedeas in the other audita querela, which was abated. + 

If a man ſue execution upon a ftatute-merchant, and hath a 239 
capias returned in the Common Pleas, if the ſeoffees or V. 22 H. 6 
parties will ſue an audita querela, they ought to ſue the ſame 88. 
out of the Chancery, directed unto the juflices of the Com- 

mon Pleas. „% 

If a man ſue an execution upon a ſtatute-merchant, as exe- 2 R. 3. 8. 

J cutor unto another, the party ſhall not have an audita querela, con. if the 
ſuppoſing in the writ that he who hath ſuch execution is not teſtator be 
executor. See 29 Ed. 3. 99. TR) NP 

(4) And the proceſs in audita querela is venire facias and Br. Aud. 

ſtringas, alias and pluries diſtringas, and if he return nihil, Quer. 41. 

x | or 


V & 


(a) Note; if the conuſee ſues divers certificates, and on one of them has 
4 writ returnable in C. B. and the conuſor purchaſes an audita querela, and 
has a Writ returnable in B. R. and the party is taken thereon, he ought to 
ſue a writ to the mayor and clerk, to certify if he has other ſtatutes, and ſo 
ſhall be aided. 29 Aſſ. 29. viz. per audit? querel', ibid. 41. Sce 2 H. 7. 
12. 33 Ed. 3. Execution 161. 9 Hf. 7. 16H. 7. &c. | 

(b) Sec 17 Ed. 3.27. 43 Ed. 3. 28, 24 Ed. 3. Audita Querela 11. 
and jbid, 29. 1 | 

(e) See 33 Ed. 3. Executors 61. | | 

(4) The diſtringas may be in the lands and tenements, which.he had the 
2 of the writ purchaſed. 18 Ed. 3. 36. 38 Ed. 3. 1. and before the 
diſtringas ſued, the conuſee ſhall not be ouſted. 21 Hf. 6. 66. See 48 
Ed. 3. 1. 31 Ed. 3. Audita querela 24. 20 Ed, 3. ibid. 28, 30. 


2 
48 Ed. 3. 1. 


He ſhall not 


have capias, 
but ſicut 

alias. „2 H. 
4. 6. and 18. 


22 H. 6. 36. 


: * 

Audita Querela. 
or non eſt inventus, he ſhall have a capias againſt the de- 
fendant. T. 18 Ed. 3. (a). | | | 

A man recovereth by default in an action of waſte, the de- A 
fendant ſueth an audita querela, directed unto the juſtices out 
of the Chancery, ſurmiſing in the writ that he was not ſum- 
moned, nor attached, nor diſtrained; for which the juſtices 
grant out of the rolls in the Common Pleas a writ of diſceit 
againſt the audita querela, which was but a commandment to 
the juſtices to do right unto the party, &c. Trin. 19 Ed. z. 
And yet they ſhall proceed upon the writ of diſceit, and not 
upon the audita querela. 7 | 

(3) If a man be bounden in a recognizance in the Common B 
Pleas, and afterwards doth releaſe unto the party, and then 
againſt his releaſe ſueth execution; then he ſhall there come 
into the Common Pleas, and ſhall ſue an audita querela there- 
upon out of the rolls. And To if one recover in the Common 
Pleas or King's Bench, debt or damages; and afterwards by his 
deed releaſeth the ſame, and afterwards ſueth forth execution 
upon the recovery, the party to whom he releaſed ſhall have 
audita querela out of the Common Pleas or King's Bench, 
where the record 1s, and yet he may have an audita querela out 
of the Chancery, and ſo it ſhall be ſometimes judicial, and 


ſometimes original. | 
And if a man be bounden in a laue mere or ſtaple C 
unto another man, and afterwards the recognizee make a de- 
feaſance unto the recognizor; now if the recognizee ſue exe- 
cution upon the ſtatute againſt the form of the indentures, the 
recognizor (or his executors, if he be dead) may have an audita 
querela againſt the recognizee. . 


And 


(a) A. enfeoffs B. on condition to re-enfeoff A. and C. his wife for 
their lives, remainder to D. the daughter (lon) of A. and the heirs of his 
body, and the ſaid B. by collufion between him and E. makes a recogni- 
zance of 200]. to E. and one F. (after the re-enfeoffment as it ſeems, ) A. 
dies, and C. takes G. to huſband, who on this matter ſues an audita quere- 
Jaz and it was refolved, 1, That he need not count upon this writ. 2. 
That though he may have remedy by writ of diſceit, or conſpiracy, yet 
ſeeing here is matter of record, which is the ground of he writ, it is good. 
But 3. for that E. was party to the recognizance, and by the writ is ſup- 
poſed party to the colluſion, and this ſuit is to defeat the recogn:zance, and 


not to recover damages; the writ ſhall abate. 26 Ed. 3. 73. If execution 


be ſued againſt a feoffec, on a ſtatute acknowledged before the mayor of 
C. who had no authority to take it, audita querela lies. See 29 H. 8. 
Dyer 35. 

(6) And if the party comes in, in cuſtody by a cepi corpus, or a reddidit 
ſe, at the exigent, he ſhall have a ſcice ſacias to acknowledge the deed, but 
not if he offer to appcar at the exigent. Dyer 285. See a ſcire facias 
to acknowledge a deed, 33 Ed. 3, Execution 161. and Audita Que- 
refa 38. | 


Audita Querela. 


D And it appeareth in the Regiſter, that a writ of audita 
querela lieth for an infant who hath entered a ftatute-mer- 
chant or a ſtatute- ſtaple during his nonage, if he be yet within 
age. : 4 

E And another audita querela appeareth in the Regiſter for 

the feofſee, of parcel of the land which belonyed to the re- 
cognizor, againſt the recognizee, becauſe that the recog- 
nizee hath purchaſed other parcel of the lands of the recog- 
nizor, &c. þ 

F If a man be arreſted and impriſoned upon a ſtatute-merchant, ureties. 
and afterwards the recognizee doth releaſe unto the recogni- 

20r, or he pay the debt, and hath acquittance, or pay parcel, 
and hath a releaſe for the reſidue; then they may come into 
the Chancery, and there find ſurety, body for body, to be in 
the Chancery at a certain day, and there to pay the money, 
&c. if he cannot diſcharge himſelf by acquittance or releaſe; 
and thereupon he ſhall have a writ unto the ſheriff where 
he is in ward, rehearſing how he hath found ſureties in the 
Chancery, commanding him to deliver him, if he kept him 6 
in priſon for that cauſe, and for no other cauſe, and upon that 
he may have an alias and a pluries, and attachment againſt 

the ſheriff, if he will not deliver him, &c. 5 

But if a man be arreſted and impriſoned upon a ſtatute- 
ſtaple, and he hath acquittance or releaſe to diſcharge himſelf, 
then if he will ſue an audita querela or ſcire facias, to avoid 
the execution of that ſtatute, he ought for to give ſurety as 
well to the party, as unto the king in the Chancery, ſeverally 
in a certain 0 &c. to ſue with effect, and to render his body, 
or pay the money, &c. otherwiſe he ſhall not be delivered out 


of priſon: And the ſame is by force of the ſtatute of 11 H. 
6. cap. 10. 


Ant. N. 
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241 Writ ff Attaint. 


jp 


V. a Me. 5. HE writ of attaint lieth where ſalſe verdict is given (2) G 


Br. Attaint in a court of record againſt the plaintiff or defendant, or 


127. it ſieth againſt the demandant or tenant in a plea real or perſonal ſued. 


not upon an by writ or by bill; if the debt or damages do exceed forty 
wforma- ſhillings ; then he againſt whom the verdict paſſed ſhall have a 
es 40 Ed. Irit of attainr, and the writ ſhall be ſuch: If it be in action 
* ot treſpaſs in the King,s Bench. 


(5) If S. of L. ſhall make you ſecure, &c. then ſummon, H 
&c. twenty-four lawful knights of the venue of N. that they 


be before us at B. on the octave of Saint Hilary, ready by 
oath to recognize whether the jurors by whom a certain inqut- 
ſition was lately taken before us at B. by our writ between I. 
and M. his wife, and the aforeſaid S. touching a certain (c) 
treſpaſs to the ſaid M. by the aforeſaid S. committed, as it was 
ſaid, have made a falſe oath, as the ſame S. grievouſly com- 
plaining to us hath ſhewed, and in the mean time that you 
diligently inquire who were the jurors (4) of the firſt 2 
| | | | ition, 


(a) See on the ftatute 23 H. 8 cap. that attaint lies againſt the exe · 
.cutors or heirs, &c. Quære Dyer 201. | 
(5) But if they are at iflue on the point of an attaint, it ſhall be tried by 
twelve (jurymen.) 21 Ed. 3. 102. Contra where the defendant pleads 
2 releaſe of the plaintiff, it ſhall be tried by twenty-four, who are allo af- 
terwards to inquire of the falſe oath, if they find for the plaintiff. 20 H. 
7. Kelw. 58. Note; the viſne ought to be of the ſame place where the 
iſſue in the firſt writ aroſe. 12 R. 2. Brief. 641. Poſt. 242. b. 

(c) Although the original writ or ſuit compriſed many points, yet the 
writ of attaint ſhall mention only the point on which the falſe oath was 
given. Dyer 141. 

(4) So that properly the jurors are net parties, and therefore where the 
defendant admits the writ to be good, or is eſtopped to ſay it is not good, 
the petit twelve ſhall not plead in abatement, though the writ was pur- 

: chaſed pending another, jointenancy or coverture in the plaintiff, 21 Ed. 
3. 16. or outlawry in the plaintiff, 2 H. 5. 7. But a plea which proves 
the writ abated in facto they may have, as death of the plaintiff or de- 
fendant. 18 H. 8. 5. Alſo a thing which excuſes the falſe oath they may 

lead as a releaſe of actions perſonal. 21 Ed. 3. 16. per Thorp, or a re- 
eaſe or award between the plaintiff and defendant, 13 Ed. 3. 1.5. 35 
H. 6. 30. 18 H. 8. 1. So a releaſe or award between the plaintiff and 
themſelves, 13 Ed. 4. 1. per Sulliard. 12 H 6. 6. the petty jury can- 
not plead non-teaure, becauſe it concerns the land; contra of coverture. 
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Writ of Attaint. 1 


fition, &c. And have them then before our juſtices afore- 
ſaid, &c. or before us, &c. as the caſe is and lieth (a) . 

1 And by the ſtatute of Weſt. 1 cap. 38. a man ſhall have an 
attaint in plea of land of freehold of a thing which toucheth 
the freehold ; ſo it lies at common law. 3 H. 4. 15. per 1 
Hull. | R ö 

K And by the ſtatute of 1 Ed. 3. cap. 6. a man ſhall have | E 
attaint in treſpafs. See for attaint in treſpaſs or debt, Parl. 21 
Ed. 3. n. 23. N | 

L And by the ſtatute of 5 Ed. 3. cap. 6. in the end of the 1 H. . 14 
ſtatute a (5) man ſhall have attaint of treſpaſs ſued by bill Brian. 
without writ before juſtices of record, if the damages exceed 
forty ſhillings. ug | 

M And alfo a man ſhall have attaint for the damages, although 242 

they be not paid, &c. Stat. 2 Ed. 3. cap. 7. : 14 H. 7. 14. 

N And if falſe verdict paſs by writ of niſi prius, then the form Fineur. 
of the writ is ſuh: „ ; 34 K. 68. 

Ready by oath to recognize whether the jurors, by whom a S 
certain inquiſition lately was ſummoned before us, and taken 
before our beloved and faithful T. of B. one of our juſtices 
aſſigned to hold pleas before us, by our writ of niſi prius at 
K. between him the ſaid E. and the aforeſaid T. touching a 
certain treſpaſs, &c. | 
O And if the verdict be taken within any liberty or corporate 44 Ed. 3.21. 
town, then the writ of attaint is ſuch: c 44 AN, Br. 
Ready by oath to recognize whether the jurors, by whom a Fog 131. 
certain inquiſition was lately ſummoned and taken at L. 3 wie 
without our writ, before the mayor and bailiffs of our city of form. 
Lincoln, of a plea which was before our beloved and faithful f 108 1] 
S. Scrope and his companions, our juſtices affigned to hold | 

| pleas before us, between I. of L. and the aforeſaid S. of a „ 
certain treſpaſs to him the ſaid I. by the aforeſaid 8. com- 1 
mitted, as it is ſaid, (which ſaid plea, according to the liber- 4 
ties granted by the charters of our progenitors, formerly kings | 
of England, and our confirmation thereof to the city and c1- 
tizens of our city aforeſaid, was returned to be pleaded before 
our ſame mayor and bailifls) have made a falſe oath, as he the 
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105 And the party may have attaint by another writ. See Ed. 2. 
tief. 82). | 

() But if the damages do not exceed 408. he ſhall not have attaint on 
the ſtatute, although A. ſued by bill of treſpaſs againſt B. who pleads vil- 
lainage againſt A. and found A. to be free. Stat. 28 Ed. 3. cap. 8, Quzre, 
if he ſhall have a writ of nief againſt ſuch verdict. 
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damages, then if he ſue an attaint, he ſhall have a ſpecial 


Writ of Attaint. 


ſaid I. grievouſly complaining to us hath ſhewed, or not; and 


in the mean time, &c. (a). 

And upon falſe verdict 11 in London upon niſi prius, the A 
form of the writ is ſuch (6) : | | 

Ready by oath to recognize whether the jurors, by whom a 
certain inquiſition was lately ſummoned before us, and taken 
before R. of M. then one of our juſtices aſſigned to hold pleas 
before us, having aſſociated to him A. of F. at Saint Martin's, 
London, according to the liberties of the city aforeſaid, by our 
writ, &c. 5 

If a falſe verdict be given in a corporate town, upon a plaint B 
without writ, then it is ſuch: . | 

Ready by oath to recognize whether the jurors, by whom a 
certain inquifition was lately taken before us at Lincoln, 
without our writ, between A. of D. of a certain treſpaſs, &c. 
committed, of which ſaid treſpaſs the ſaid B. was convicted, 
and twenty pounds ſtand adjudged to the ſaid A. for his da- 
mages in this behalf, as it is ſaid, have made a falſe oath, as 
the ſaid B. &c. : | 

And if falſe verdict be given within the verge, then the C 
writ ſhall be ſuch : | ; 

Ready by oath to recognize whether the jurors by whom a 
certain inquiſition lately was taken before the ſteward and 
marſhal of our houſhold at C. without our writ, between K. 
and the aforeſaid T. of a certain treſpaſs to the ſame K. by 


the aforeſaid T. at C. within our verge (as it is ſaid) was 
committed, have made a falſe oath, &c. 


(c) And if a man be condemned by falſe verdi& in debt or) 
writ 


(a) Who ſhall have an attaint. 

The teſtator entered into religion, and was deraigned ; quzre, if attaint 
lies againſt the heir or executor, or if the executor brings attaint, if the 
teſtator ſhall be reſtored; as if the ſon is barred in a mortdanceſtor, the 
daughter ſhall have an attaint, and there the judgment was againſt her bro- 
ther of the half blood only. Kelwey 119, So a ſpecial heir ſhall have 
attaint. 22 H. 6. 28. ; 

(5) See 7 H. 6. 32. ona falſe oath given in London, the ſheriff returned, 
that by the cuſtom of London, no attaint ſhall be brought of a verdict 
given by the commons there, and therefore he could not execute the writ, 
ſalvis libertatibus civitatis prædict', and out of the Chancery iſſued a writ 
de libertatibus allocandis, upon which iſſued a venire facias to the mayor 
and ſheriffs, to come and maintain their liberties, and an idem dies given 
to the parties, and they came, and their liberties were allowed, and the 
plaintiff took nothing by his writ, but was awarded to priſon, 13 Ed. 4. 3. 
See the ſtat. 11 H. 7. 21. Stat. 3) H. 8. cap. c. Dyer 81. 8 

(e) And ſo it is in C. B. but ſome held that a writ ſhould be ſent to the 
warden of the fleet, to have the priſoner in court quolibet die pendente 

| 35 placito. 


rr cacoo wad 


MWrit of Attaint. 


writ unto the juſtices, to bail him upon ſureties taken, that 
if the attaint paſs againſt him, he render himſelf to priſon, or 
ſatisfy the debt; and the writ is ſuch (a): 

The king to his beloved, &c. E. of S. and his companions, ,,, _ 
greeting: Whereas J. hath arraigned before us, by our writ, peſt. 108. 
2 certain jury of twenty-four to convict the jurors by whom a _ | 
certain inquiſition was taken lately beſore us at W. by our 
writ, , between R. and the aforeſaid J. of a certain treſpafs, 

&c. committed, as it is ſaid; and we have received infor- 

mation on the behalf of him the ſaid J. that he, by pretence 

of proceſs made in the aforeſaid plea of treſpaſs, is taken and | | 
detained in the priſon of our Aug 7 before us, whereby ge 1 
is leſs able to proſecute his jury aforeſaid, whereupon he hath | 1 
beſought us to adminiſter to him a fit remedy; we being un- 
willing that the ſaid J. be ſo detained in our priſon, whereby f | 
he 15 not able to proſecute his jury aforeſaid as he ought, do 1 
command you, that if the ſaid J. ſhall find before you ſuffi 1 
cient manucaptors, who may mainprize to have him before us 0 1 
to proſecute the attaint aforeſaid, and that attaint being de- : 1 
termined, if it ſhall paſs againſt him, or he ſhall not proſe- 4:8 
cute that attaint, that he render himſelf to our priſon afore- | | 
ſaid, and as well ſatisfy us of that which to us, as the afore- 
ſaid R. of that which to him belongeth in the premiſſes, and * 
that he further do and receive what the court ſhall conſider in W! 
this behalf, then that you cauſe him the ſaid J. to be delivered 4 
out of our priſon aforeſaid by ſuch mainprize, to proſecute 

the aboveſaid attaint, &c. | : 

E (#) And if a man vouch in a præcipe quod reddat, one who 8 H. 4. 4. 
entereth into the warranty and pleadeth, and loſech by falſe Wee g 
verdict, he ſhall have an attaint, and the writ ſhall make 34 H. 6. 31. 
mention of the voucher: And ſo if a man pray to be received 11 H. 4. 50. 
for default of tenant for life, and is received and pleadeth, and Gaſcoigne. 
loſeth by falſe verdict, he ſhall have a writ of attaint, and the 17 Ed. 2. 


writ ſhall mention the receipt. 8 in 


9 H. 6. 38. 
Yet he ſhali not mention if the tenant for lite be dead. 


X And 
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placito. Dyer 193. See and note for the form of this writ, and that C. B. 
may fend to the marſhal of B. R. for ſuch a priſoner, and in what form it 
thall be, Dyer 364. — | 

(2) If the plaintiff loſes againſt the garniſhee in detinue, and thereon 
brings maintenance againſt a ſtranger, the writ ſhall make mention of the 

| garniſhment. 21 H. 6. Bro. go. See attaint brought againſt the vouchee 
by the tenant 3 exception, for that he did not mention the voucher 3 {ed - 
non allocatur. 22 Ed. 3. 14. See 9 H. 6. 39. | 
(3) See 9 H. 6. 38. 11 H. 4.5. 4 Aff. yr. 420. 3: 


— — — — —-—- —ͤ— 2 — a 


Writ of Attaint. 
(a) And fo if it paſs againſt the plaintiff by falſe verdict, 


and he bring an attaint, the writ ſhall make mention of the 

244 voucher, and of the receipt; and ſo if he in the reverſion join 
with the tenant for life by aid prayer, and they loſe, by which 
he in the reverſion brings an action, he ſhall make mention 
Br. Attaint in the writ of the aid prayer; and allo in aſſiſe, if it be diſ- 
49. continued, and afterwards re-attachment ſued, and he loſeth 
by falſe verdict, the writ of attaint ſhall make mention 

of the re-attachment, becauſe he reviveth the original of 


aſſiſe. | 
But if the defendant in a writ of detinue pray garniſhment, G 


9 H. 6. 38, who cometh and pleads, and the plaintiff loſeth, by which he 
8 bringeth attaint againſt the garniſhee, the writ of attaint ſhall 


make mention of the garniſhment. That is well debated M. 
9 H. 6. in the title Attaint in the abridgment. 

But, ſaving the opinion of the book, it ſeemeth the writ of 
attaint ſhall make mention of the garniſhment, &c. for the 
defendant in a writ of detinue who ſueth the garniſhment, is 
in manner out of court; and when the an comes, the 
plaintiff counteth upon his . ee, writ, which is the writ of 
detinue, and the garniſhee ſhall anſwer to that count; and the 
writ of garniſhment is but for to make him come in and anſwer 
to the plaintiff to his original and count, and when he comes 
and pleads, he pleads unto the plaintiff's count, which is upon 
the original, by which the plea which is between the plaintiff 
and the garniſhee is upon the original plea, as it ſeemeth; 

9 tamen quzre. | 
0 wn . (b) And if a man phe a deed in bar, in which there are H 
57. 23 Af. Witneſſes, and the deed is denied, for which proceſs is awarded 
11. _ the witneſſes which join with the jury, and it is found 
DL 107 ] the plaintiff's deed; now he ſhall not have an attaint, &c. 


Challenge becauſe the witneſſes do affirm the verdict by their teſtimo- 


ags. TPP mes, But if it be found not his deed, then the other party 
Altaint - ſhall have an attaint, for the witneſſes cannot prove a nega- 
"a tive, but of the affirmative they may have notice whether it be 

his deed or not. A man ſhall have an attaint in ſpecial 
caſes, where every word of the verdi& is true; as if a man 
hath had common appendant unto his land, time out of mind, 
and he bring an aſſiſe of the common, and make title that he 
hath had common time out of mind, &c. without ſpeakin of 
the appendancy, and it is found for him; the defendant ſhall 


have 


(a) If a parſon prays in aid of the patron and ordinary, and loſes by action 
tried, the parſon only ſhall have attaint, and not the patron, 19 H. 6. 75. 
22 H. 6. 28. See 9 H. 6. 39. 38. 


(5) See 22 Aſſ. 15. 11 Ed. 3.—11 Aſſ. 19. 40 Af. 23, 25, 23 Aff. 
11. 3 Ed. 3, Attaint 50. | 


o 


thereunto, that he hath had a rent out of that land time out o 


Writ of Attaint. 


have an attaint, for the plaintiff's title is for common in groſs, 10 Ed. 4. 
and not common appendant; and yet the words of the ver- 17. ac. Co. 
dict are true, that he hath had common time out of mind, 291, 292. 
&c. but not in ſuch manner as ſhall be taken by the title. 


A And ſo if a man have a rent as foreſter in fee of ſuch a 10 Ed. 4. 


foreſt time out of mind, and in affiſe of that rent he make title 17. 24 H. 8. 
f Br. Attaint 

mind, &c. without ſaying as foreſter in fee, &c. and it be 

found for him, the other party ſhall have an attaint upon that 

verdict, although the words of the verdict be true, for he hath 

not had ſuch rent by preſcription as ſhall be intended and 

taken by his title. | h 


B (a) If a man recover outrageous damages by verdict, but 


he releaſeth parcel of the damages before judgment, and hath 245 
- > 35 H. 6. 30. 
judgment for the reſidue, the defendant ſhall not have an at- 11 Ed. 4: 5. 
taint for thoſe damages which are releaſed (6). 13 Ed. 4. 2. 


C (e) And in a writ of waſte the plaintiff ſhall have a writ 74. 7. 5. 


to inquire of the waſte, who if they give falſe verdict by which? 5 bo To 


the Plaintiff recovereth, the defendant ſhall have an attaint, 3 Martin ac. 
per cur”? M. 2 H. 4. But I do not ſee how the ſame can be 48 Ed. z. 
warranted by any ſtatute, which giveth the attaint, becauſe 19. cont. 
the writ of inquiry is awarded by the court ex officio per ſa- 33H: 6. 25. 


5 2 H. 4. 2. 
cramentum proborum, &c. And the ſheriff may make the ee 


inquiry by the oaths of ſix or eight perſons of the waſte, ſo of error. 
and he is not bound to take twelve perſons. Quzre of 18H. 8. 1. 
this. | | 21 H. 6.56, 

28 H. 8. 8. 


Fs 10. 38 Ed. 
3. 12. and 23. Br, Colluſion 18. upon writ of inquiry of waſte for an abbot” nl 
Jus ſhall iſſue, which proves it is no verdict, but an inquiry. 


(4) The king ſhall have an attaint upon a falſe verdict 42 Ed. 3. 26 
paſſed againſt him as well as a common perſon. | . 
| X 2 n 


(a) And therefore, though he cannot abridge the Jamages given on ſuch 
_ 9 H. 6. 2. yet he may have an attaint for tov ſmall damages. 

id, | 

(5) And ſce accordant to this caſe, a releaſe of damages ſhall ouſt the at- 
taint, 14 H. 7. 5. 12 Ed. 4. 5. 13 Ed. 4. 2. 5. 

(e) So agreed by Martyn contr. Babbington, for by him it is more than 
an inqueſt of office, for that the judges are bound to render judgment ac- 
cording to the finding of the inqueſt, as in this caſe of waſte; but on an in- 
queſt to inquire of damages, there it is only for information, and the court 
may increaſe or diminiſh the damages, 3 H. 6. 29. See 2 H. 4. 31. 48 
* 19. contr. 7 H. 4. 38. 

(4) See 42 Ed. 3. 36. 4 Mar. Bro. Information 127, 11 Co. 5. 6. 
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Writ of Attaint. 


(a) And ſo if it paſs againſt the plaintiff by falſe verdict, 
| and he bring an attaint, the writ ſhall make mention of the 
244 voucher, and of the receipt; and ſo if he in the reverſion join 
with the tenant for life by aid prayer, and they loſe, by which 
he in the reverſion brings an action, he ſhall make mention 
Br. 3 in the writ of the aid prayer; and alſo in aſſiſe, if it be diſ- 
49. continued, and afterwards re. attachment ſued, and he loſeth 
| by falſe verdict, the writ of attaint ſhall make mention 
of the re-attachment, becauſe he reviveth the original of 
aſſiſe. | | 5 
But if the defendant in a writ of detinue pray garniſhment, 6 
9 H. 6. 38, who cometh and pleads, and the plaintiff loſeth, by which he 
39+ " bringeth attaint againſt the garniſhee, the writ of attaint ſhall 
make mention of the garniſhment. That is well debated M. 
9 H. 6. in the title Attaint in the abridgment. 

But, ſaving the opinion of the book, it ſeemeth the writ of 
attaint ſhall make mention of the garniſhment, &c. for the 
defendant in a writ of detinue who ſueth the garniſhment, is 
in manner out of court; and when the garniſhee comes, the 
plaintiff counteth upon his re dee. writ, which is the writ of 
detinue, and the garniſhee ſhall anſwer to that count; and the 
writ of garniſhment is but for to make him come in and anſwer 
to the plaintiff to his original and count, and when he comes 
and pleads, he pleads unto the plaintiff's count, which is upon 
the original, by which the plea which is between the plaintiff 
and the garniſhee is upon the original plea, as it ſeemeth; 

8 tamen 8 | : | | 

os py . (5) And if a man my a deed in bar, in which there are 
57. 23 Aff. witneſſes, and the deed is denied, for which proceſs is awarded 
11. 3 the witneſſes which join with the jury, and it is found 
DL 107 ] the plaintiff's deed; now he ſhall not have an attaint, &c. 
Challenge becauſe the witneſſes do affirm the verdict by their teſtimo- 
T32. Thorp. nies. But if it be found not his deed, then the other party 
11 Ed. 3. ſhall have an attaint, for the witneſſes cannot ga- 
Attaint 16. 3 | prove a nega 
"i tive, but of the affirmative they may have notice whether it be 
his deed or not. A man ſhall have an attaint in ſpecial 
caſes, where every word of the verdict is true; as if a man 
hath had common appendant unto his land, time out of mind, 
and he bring an aſſiſe of the common, and make title that he 
hath had common time out of mind, &c. without ſpeakin of 
the appendancy, and it is found for him; the defendant ſhall 


have 


(a) If a parſon prays in aid of the patron and ordinary, and loſes by action 
tried, the parſon only ſhall have attaint, and not the patron, 19 H. 6. 75- 
22 f. 6. 28. See 9 H. 6. 39. 38. | ; 

(b) See 22 Aſſ. 15. 11 Ed, 3.—11 Aſſ. 19. 40 Aﬀl. 23, 25, 23 Af. 
11. 3 Ed. 3, Attaint 50. | | 


A 


B 


C 


Writ of Attaint. 


and not common appendant; and yet the words of the ver- 15. ac. Co. 


have an attaint, for the plaintiff's title is for common in groſs, . Ed. , 


dict are true, that he hath had common time out of mind, 291, 292. 
&c. but not in ſuch manner as ſhall be taken by the title. 

And ſo if a man have a rent as foreſter in fee of ſuch a 10 Ed. 4. 
foreſt time out of mind, and in affiſe of that rent he make title 17. 24 H. 8. 
thereunto, that he hath had a rent out of that land time out of Bt. ARSE 
mind, &c. without ſaying as foreſter in fee, &c. and it be 
found for him, the other party ſhall have an attaint upon that 


verdict, although the words of the verdict be true, for he hath 


not had ſuch rent by preſcription as ſhall be intended and 
taken by his title. | | 
Ca) If a man recover outrageous damages by verdict, but 2 45 
he releaſeth parcel of the damages before judgment, and hath 3% x 
a 35 H. 6. 30. 
judgment for the reſidue, the defendant ſhall not have an at- 11 Ed. 4: 5. 
taint for thoſe damages which are releaſed (6b). 13 Ed. 4.2. 
(c) And in a writ of waſte the plaintiff ſhall have a writ 14 H. 7. 5. 
to inquire of the waſte, who if they give falſe verdict by which? om be 8 
the Plaintiff recovereth, the defendant ſhall have an attaint, 3 Martin 5 
per cur' M. 2 H. 4. But I do not ſee how the ſame can be 48 Ed. z. 
warranted by any ſtatute, which giveth the attaint, becauſe 19. cont. 
the writ of inquiry is awarded by the court ex officio per ſa- 33 H. 6. 25. 


4 H. 4. 3. 
cramentum proborum, &c. And the ſheriff may make the e e 


inquiry by the oaths of ſix or eight perſons of the waſte, ſo of error. 


D 


and he is not bound to take twelve perſons. Quzere of 18 H. 8. 1. 

this. | : 21 H. 6, 56, 

28H. 8. 8. 

| 10. 38 Ed. 

3. 12. and 27, Br, Colluſion 18. upon writ of inquiry of waſte for an abbot, quale 
Jus ſhall iſſue, which proves it is no verdict, but an inquiry, 


(d) The king ſhall have an attaint upon a falſe verdict 42 Ed. 3. 26 
paſſed againſt him as well as a common perſon, 


X24 In 


(a) And therefore, though he cannot abridge the gamages given on ſuch 
2 9 H. 6. 2. yet he may have an attaint for too ſmall damages. 

id. 

(5) And ſce accordant to this caſe, a releaſe of damages ſhall ouſt the at- 
taint, 14H. 5. 5. 12 Ed. 4. 8. 13 Ed. 4. 2. 5. | 

(c) So agreed by Martyn contr. Babbington, for by him it is more than 


an inqueſt of office, for that the judges are bound to render judgment ac- 
cording to the finding of the inqueſt, as in this caſe of waſte ; but on an in- 


queſt to inquire of damages, there it is only for information, and the court 
may increaſe or diminiſh the damages, 3 H. 6. 29. Sce 2 H. 4. 31. 48 
19. contr. 7 H. 4.38. 2 5 

(4) See 42 Ed. 3. 36. 4 Mar. Bro. Information 127. 11 Co. 5. 6. 


Writ of Attaint. 


34 H. 6. 32. (a) In treſpaſs againſt two, one cometh and pleadeth not E 
ac. 12 H. 4. guilty, and is found guilty, and afterwards the other cometh 
4 <q and pleadeth not guilty, and is found guilty by another in- 
15 made queſt; now in this caſe the firſt jury ſhall aſſeſs all the da- 
default, and mages for the treſpaſs, and the defendant in the laft inqueſt 
the other ſhall have an attaint of the damages aſſeſſed by the firſt inqueſt, 


pleaded; he jf they be outrageous or exceſſive, &c. 
who made N 


default ſhall | | 
not have attaint. 43 Ed. 3. 36: 34 H. 6. 12, Morle cont. 39 H. 6. 1. ac. 
8 H. 4. 23. Tirwin. : 


11 Al. 16. (6b) Tenant by ſtatute-merchant ſhall have an attaint, if F 
Br. Attaint he be barred in aſſiſe by falſe verdict, or found againſt him 
64. 36 H. by falſe verdict, where he is defendant in the aſſiſe. ; 
5 £ Pann (c) If a man recover in a Hana e quod reddat, againſt a 
aan. tenant by falſe verdict, there have been divers opinions whe- 
21 H. 6. c4, ther the tenant ſhall have an attaint before execution ſued out 
246 againſt him. Vide 41 Ed. 3. Lib. Aff. 21 H. 6. 60. But 
the ſtatute of 1 Ed. 3. ſaith, that a man ſhall have an attaint 
of damages before execution ſued of them, before which ſta- 
tute it ſeemeth he could not have attaint of them. But in the 
time of Ed. 1. the defendant ſued forth an attaint for damages 
upon falſe verdict given againſt him in a writ of treſpaſs be- 
fore the plaintiff ſued execution of the damages, which ſee in 
34 H. 6. 13, title Attaint in the abridgments, Temp. Ed. 1. And alſo by 
the ſame reaſon, if a man do recover land, the tenant ſhall 
26H. 8. 2. not have attaint before execution. (4) And non-tenure hath 
31 H. 6. 12. been pleaded, and admitted a good plea divers times in an at- 
38 H. 6. 39. taint. And on the other fide, if the tenant ſhall not have an 
22 Ed. 3. 10. attaint before execution ſued, or entry made by the demand- 


Br. Attaint ant or his heir, then perhaps they will not enter until the 
wo jurors are dead, and then the tenant ſhall be without remedy 
CG attaint. | | ic 


(a) It ſeems, that in this caſe, as to the damages, they ſhall join in an 
attaint, adjudged 25 H. 6. 23. but as touching parcel, if they be found by 
one verdict guilty, they may join, as 18 Ed. 3. 25. 30 Ed. 3. 1. or they 
may ſever; 35 H. 6. 21. per Aſht. 46 Ed. 3. $1, per Finchd. See 1 H. 
5. 13. 44 Ed. 3. 7. 44 H. 6. 32. | 

(b) A: ſued an execution againlt B. on a ſtatute-merchant, B. brings an 
audita querela, which on an iſſue is found for B. A. brought an attaint, 
and adjudged that it lies, and if the falſe oath be found, execution ſhall be 
awarded for him. 21 Ed. 3. 59. See 21 Aſſ. 16. 21 Ed. 3. 47. and 43 
Aſſ. 41. how if he ſhall be acquitted on the iſſue. . | 

(e) See 41 Ed. 3. Attaint 27. 21 Hl. 6. 55. 113. 34 H. 6. 11. 12 
H. 6. 6. Ant. 105. Attaint 50. | 

(4) See 31H. 6. 12. 14 Aſſ.2. 26 H. 8. 2. 8 Ed. 4. 19. 6 Ed. 3. 
Waſte 28. contr. Vide ant. 97. 


Writ of Attaint. 


H (a) If a man who was tenant do recover in attaint, the 5 Aff. 24. 


I 


judgment ſhall be, that he ſhall be arreſted, &c. which could Ed. 3. 34- 


not be, if the demandant hath not entered, and when he him- ”_ _— 
ſelf is tenant in poſſeſſion. 8 . 5 

And I think it the better opinion, that if in treſpaſs the 
defendant plead villainage in the plaintiff, &c. and he is found 
frank, unto his damages .of twenty ſhillings, the defendant 
ſhall not have an attaint for the ſmallneſs of the damages, &c. 


But in a D quod reddat, if the tenant plead non- 


tenure, and it be 


ound againſt him, he ſhall have an at- 
taint, &c. | 


K (é) An attaint ſhall be maintainable againſt the terre-tenant 14 Aff. 2. 


L 


maihem, or appeal of felony or murder. 


without naming him who was party to the record: Other- Br. Attaint 
wiſe it is in a writ of recordare ; for that ſhall be ſued againſt 59: 70 Ed. 
him who was party, or his heir or executor, if it be a per- 7 13. 8 H. 
ſonal action, otherwiſe it ſhall abate. | „ 
H. 6. 36. 35 H. 6. 30. contr. is admitted, 


Attaint doth not lie upon falſe verdict given in appeal of : 247 


the cont. is 


admitted. 8 Eliz. Dyer 250. - 


An 


a) And alſo to the ſame iſſues. 30 Ed. 3. Judgment 140, 40 


Aſſ. 20. 


paſs againſt him, yet he ſhall not be taken; contra of him who was party. 


(5) He who pleads non-tenure, ſhall have an attaint. 40 Aſſ. 20. 23+ 
per Fitzh, and therefore, where the party himſelf pleaded non-tenure of 
parcel, the plaintiff was driven to maintain his writ. 21 Ed. 10. See in 
an attaint brought againſt him who recovered non-tenure, held no plea, 
8 Ed. 4. 19. viz, if he has once execution, per Priſot. 35 H. 6. 44. See 
10 Aſſ. 8. 31 H. 2. 26 H. 8. 2. 5 | 

(e) Vet ſee in an attaint by him who was plaintiff againſt him, who was 
tenant in the original, non-tenure held a good plea, except the plaintiff had 
freſhly ſued, 6 Ed. 3.32, 21H. 6. 55. per Aſcue, &. but it is there 
agreed, that non-tenure is a good plea againſt him who recovers. But it 
1s certain, that attaint may be brought againſt the tertenant alone, and if it 


8H. 4. 21, 22. See jointenancy in attaint againſt him who recovered 
part; contra in attaint againſt the tenant, where the party was barred, 
26 Aſſ. 12. But if after the writ of attaint purchaſed, the record be re- 
moved by writ of error, they ſhall yet proceed in C. B. Dyer 281, 284. 
See 6 Afl, 10. 40 AM, 20, 4 Ed. 2, Attaint 67. contra. 

be record of an aſſiſe of freſh force was ſent by writ out of Chan- 
cery to C. B. and attaint was brought on the record there. 21 Ed. 3. 10. 
See Dyer 81. and there it ſeems, that if iſſue be joined in C. B. on a matter 
iriable in the county palatine, and it is there tried, and the record removed, 
that attaint lies here. 19 H. 6. 53. See Dyer 250. that attaint lies in 


C. B. ona record in B. R. ſent by mittimus into C. B. and ſoon a verdict in 
e accario. | | h | 


ib. Br. 52. 


4. 18. 9 H. 


4 H. 6. 36. 
35 H. 6. 30. 
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16 Aſſ. 4. 
Br. Attaint 


20 Hf. 7. 6. 
[ 108 
Ant. 106. E 


. 4. 6. 
16 Ed. 3. 
Error 72. 
20 Ed. 3. 
Error 2. 

21 H. 6. 29. 


— 


Writ of Attaint. 


An attaint may be ſued in the Common Pleas, if the record M 


be there; or it may be ſued in the King's Bench upon a falſe 


verdict given in the Common Pleas, if the record be removed 

into the King's Bench. | | 
A recovery was in an afhſe brought in the King's Bench, N 

and afterwards that record was ſent uuto the Common Pleas, 


and the party ſued an attaint upon the record in the Common 


Pleas. Vide 8 Ed. 2. H. Aſſiſe, Iter. Kan. | 
Attaint was ſued upon a falſe verdict given againſt the de- 


fendant when he claimed liberty, and adjudged that he ſhould 


have it. H. 15 H. z. | 

(a) And the writ of attaint may be ſued out of the Common 
Pleas or King's Bench, upon a falſe verdict given in the ſame 
court, as well as out of the Chancery. Quod vide 30 Ed. 1. 
Itin. Cornub. | 

In a writ of entry brought in Suſſex, the defendant pleaded P 
a releaſe in London, which was found againſt him in London, 
for which he brought an attaint in London, and it was main- 
tainable ; quod vide M. 18 Ed. 1. F. Brev. 827. 

() If the king recover by falſe verdict, he ſhall have at- Q 


] taint againſt the petit jury only, as if the king do recover by 


erroneous proceſs, &c. the party ſhall have a writ of error of 
the judgment, and ſhall not naue the king, becauſe he is al- 
ways preſent in the court. 5 

The vouchee or tenant by reſceit, or he in the reverſion, A 
where he joineth to the tenant by aid prier, ſhall have attaint 
if he loſe by falſe verdict (c): And if tenant for life loſe by 
falſe judgment, he in the reverſion ſhall have an attaint or 
writ of error, living the tenant for life, by the ſtatute of 9 R. 
2. ca | 


 . 
(a) If the defendant in treſpaſs plead villainage in the B 


plaintiff, and he faith that he is frank, Mid is ſo found by 


verdict, 


(a) See 21 Ed. 3. 3. If an aſſiſe be taken before juſtices aſſigned, and 
a journed for difficulty into bank, if an attaint be ſued, it is neceſſary to 
ſue a writ to the juſtices, to remand the record before the juſtices aſſigned 
in Pais, and when they have the record, there may iſſue an attaint on the 
rolls there. 5 . 

() Note; In ſuits pro domino rege & ſeipſo, attaint and error granted 
in Parl. Rot. Parl. 21 Fd. 3. No. 24. Quezre. 

(e) But the writ ought to mention the voucher, and alſo expreſly, that he 
entered into warranty, and not only by a ſuppoſal. 22 Ed. 3. 4. See at- 
taint by him in the reverſion, and by reſceit without mention made of the 
death or life of the leſſee, and yet the judgment is divers (different.) 4 Ed. 
3. 54. See Dyer 241. b. 44 Ed. 3. Attaint 22. Ant. 99. E. 

(4) See accordant 13 Ed. 4. 2. See 8 H. 4. 16. the heir ſhall have an 
attaint on ſuch a trial ia a homine replegiando, but not in treſpaſs. 19 H. 
6. 18. See 33 H. 6. 19. 45 Ed. 3. 1. 14 H. 9.5. 13 Ed: 4. 2. 33 H. 
6. 19. 


Writ of Attaint. 


verdict, and afterwards the defendant dieth, his heir ſhall 
have an attaint to avoid this eſtoppel and falſe verdit, al. . 
though it was given in a perſonal action. | | 
C In an attaint upon a recovery in præcipe quod reddat, the 5 H. 4. 13. 
defendant pleads non-tenure, and the demandant faith, that he Sn. 
made a feoffment unto unknown perſons, &c. and that he 
brought the action within the year, and with that, that he 
will aver that the defendants took the profits the day of the 248 
writ purchaſed ; and the defendant Rich. that he did not 
take the profits, &c. (a) Now this iſſue ſhall be tried by the _ 6. 54 
attaint; and if they give falſe oaths, he ſhall have an attaint Br. Adtaint 
upon that verdict; by Newton: As if in a writ of right the 22. 
tenant plead a collateral warranty made within the ſame It ſhall be 
county, it ſhall be tried by the grand aſſiſe; and if they give tt . by 
falſe verdict, he ſhall have an attaint, becauſe the ſame is Wees and 


i t by th 
out of the point of aſſiſe; by Newton, Tr. 21 H. 6. wks * 


D (+) Nonſuit in attaiat after appearance is peremptory, and 19 Aff. 13. 
he ſhall not have a new attaint ; and ſo 3 a retraxit, if the Br. Attaint 
demandant ſay, he will no more ſue his attaint, and that 63. 


G . 32 Aſſ. 13. 
ay 1 upon record, he ſhall not after have another at- Br. Attaidt 
taint. 


_ . | Woh 2 . 75. 
E (e) If a man have a præecipe quod reddat againſt divers, by 
83 Præcipes, and = pr is found any demandant ; 
he ſhall not have a writ of attaint againſt the tenant, &c. But 59. 
if it is found againſt the tenants, he mall have ſeveral attaints; 
for as unto all of them, it isa ſeveral inqueſt to try their iſſues 
ſeverally. : | 
If 


(a) For the iſſue ariſes on the point of attaint, and therefore ſhall be 
tried but by twelve. 21 Ed. 3. 10. but if in attaint in affiſe, the grand 
inqueſt inquire of damages, no attaint lies thereof. 8 H. 4. 22. See 12 
H. 6.6, 66. an iſſue collateral, real, as jointenancy, & c. ſhall be tried 
by the twenty-four 3 and by Babb. Attaint there lies, if they take a 
falſe oath, by aſſiſe. See 27 Aſſ. Gr. if in attaint the tenant pleads non 
tenure, & c. he ſhall plead over that he made a true oath, &c. See 22 Hl. 

6. 55. F. Attaint 65, . | 
(65) And the plaintiff ſhall be amerced, and taken. 6 Aſſ. 3. See Co. 
Lit. 139. 4. 19 Afſ. 13. 34 Aſſ. 6. and 9 infra E. 

(c) See the like caſe 35 H. 6. 22, &c. per Priſot, and 18 Ed. 3. 25. 
If in an aſſiſe againſt two, on nul tort pleaded, the one is acquitted of the 
diſſeiſin, but he is tenant, and the other is found diſſeiſor, they ſhall ha ve 
ſeveral attaints; and ſo if one is found diſſeiſor of part, and the other of 

the reſidue, per cur. 30 Ed. 3. 1. In reſcue againſt two, they plead not 
guilty, and found againſt them, they ſhall join in attaint; but in an aſſiſe 
againſt ſeveral tenants on a falſe oath as to parcel, they ſhall ſever in at- 
taint 3 Contr, if it be only for damages, per Tuſhd. Quære; and ſee they 
may join in error, 3 H. 4. 16, he who is acquitted of a diſſeiſin may 
join in error with him who is found diſſeiſor, but not in attaint. 2 Ed. 3. 3+ 


A writ 


Writ of Attaint. 


If the demandant be barred in a formedon, and afterwards p 
releaſeth all actions, or all his right in the land, yet his heir 
ſhall have a writ of attaint. F 

And ſo if che father be nonſuit upon an attaint upon a writ G 


- 


of formedon, he there ſhall have an attaint. 


And a man ſhall have an attaint before juſtices of oyer H 
without original writ, upon a bill only ſued before the ſame 
juſtices. I. 5 Ed. 2. Artaint 68. TOE: . 

If falſe verdict be given in aſſiſe of novel diff. then if the | 


| plaintiff will ſue an attaint, he ought. to have ſuch a writ. 


The king to the ſheriff of Lincolnſhire, greeting: If A. 
ſhall make you ſecure, them ſummon, &c. twenty-four knights 
of the venue of S. that they before our juſtices at the firſt 
aſſiſe when they ſhall come into thoſe parts; or thus, before 
our beloved and faithful R. of W. and B. of F. and thoſe. 


whom we have aſſociated to him (touching certain matters, 


Kc. which the ſame R. and B. may make known to you (a) 


ready by oath to recognize whether J. unjuftly and without 
judgment diſſeiſed the aforeſaid A. ot his treehold in S. or of 
his common of paſture in S. which belohgs to his freehold in 
the ſame town, after the firft paſſage over of lord H. ſon of 
king J. into Gaſcony, whereof the ſaid A. complains that 
the jurors of the affiſe of novel diſſeiſin which between them 

was 


A writ of forcible entry and deteiner againſt A. B. and C. and all found 
guilty of the forcible entry, but C. only of the forcible deteiner; they 
ſhall join, & c. Dyer 141. See 29 Aſſ. 9. a joinder in attaint by him 
who diſclaims, him who took on him the tenancy of parcel, and him who 
took the reſidue jointly with a ſtranger, and the writ found true, See 
19 R. 2. Brief 926. Tenant by ſtatute or leſſee for years, or a guardian 
in an aſſiſe againſt him, and he who has the freehold, and one is acquitted 
of the diſſeiſin, but the other found guilty, they ſhall join in attaint as it 
ſeems, for he hath loſt his term, and he has no other remedy, becauſe he 

was party to the judgment. 43 Aff, 41. See 14 Aﬀ. 20. 38 H.6. 22. 

(a) Yet ſee it adjudged, that oa fuch writ the party may aflign a falſe 

oath on anv ſpecial plea in the ſame affiſe. 11 H. 4. 5, 265. Note; 
If on a ſpecial iſſue they find for the plaintiff, and inquire over of the 
ſeiſin and difſeiſin, and that is alſo found, he may aſſign a falfe oath in the 
d:\ſcifin found, but in no other point; per Thirn. Hill. and Hankf. For 
he ought to have a ſpecial writ for that, or elſe a general writ quod jurat' 
in aſſiſa capt? falſum fecer* ſacramentum; or they may aflign the falſe 
oath, in what point they will. 11 H. 4. 27. And note there in aſſiſe 
againſt two, the one pleads to the writ, and the other to the affiſe ; if he 
who pleads to the aſſiſe brings attaint, he cannot aſſign a falſe oath in any 
point put in iſſue by his companion. But they may have an attaint in 
common, and then each may aſſign in that which belongs te him; adjudg- 
ed, And yet by a plea to the writ by one, if found for by him, the writ 
abates as to both. 29 Af. 9. adjudged accordant ; ſo 11 H. 4. 65. aod 
yet ſee by Hull, the tenant may aſſign a falſe oath in an aſſiſe between the 
plaintiff and a diſſe iſor; but adjudged, that he cannot aflign it on a plea 
WW writ of aſſiſe brought by another name, 11 H. 4. 52, 65. 


Writ of Attaint. 


was ſummoned and taken before us at W. by our writ, or be- 
fore the aforeſaid R. and B. or before our beloved and faithful 
W. of H. and his companions, our juſtices laſt in eyre at L. 
in your county by our writ, have made a falſe oath; and in 
the mean time that you diligently inquire who were the jurors 
of that aſſiſe, and have them then before the juſtices aforeſaid 
at the aſſiſe aforeſaid, or before R. and B. and ſummon, &c. 
the aforeſaid I. Or thus, the aforeſaid I. H. who now holds 
the tenements aforeſaid, that he be then there to hear that 
recognition: And (2) have there the names of the knights and 
this writ. 

K And if a man loſe by falſe verdict in affiſe before juſtices of 
aſſiſe, if he will ſue an attaint before the ſame juſtices, he 
ought to ſue a patent directed unto the ſame juſtices to give 
them authority to hold plea thereof; or he may ſue a patent 

| unto other juſtices to hold plea of that writ of attaint ; and 
the form of the patent is fork: 71 8 

L The king to his beloved and faithful R. and B. greeting: 250 
Know ye, that we have conſtituted you, &c. our juſtices, to- 1 
gether with thoſe whom we aſſociated unto you, to take a jury 

of twenty-four knights, which A. hath arraigned, before you 
by our writ nin to convict the jurors in an aſſiſe of no- 

vel diſſeiſin, which was ſummoned between them and taken 
before you at W. by our writ, of tenements in S. or of com- 

mon of paſture in 8. Or thus; before you the aforeſaid R. 
and our beloved and faithful S. lately our juſtices, &c. at W. 
by our writ, of tenements in S. and thereſore we command 
you, that at a certain day, &c. you ſhall appoint, you take 
that jury to do thereupon that which to juſtice belongs, ac- 
cording to the law and cuſtom of our realm, ſaving to us the 

amercements from thence coming: We alſo command our ' 
ſheriff of Lincolnflure, that he cauſe that jury to come before 

you at a certain day and place, whereof you ſhall give him 


notice. In witneſs whereof we have cauſed theſe our letters 
to be made patent. Witneſs, &c. 
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And 


(4) And note; in this writ the jurors ſhall not have the view, for the writ 
does not require it; ſee 3 H. 4. 15, in an attaint by the plaintiff in aſſiſe; 
yet contra 8 Ed. 2. Aſſ. 396. Inattaint by the defendant in affiſe. Note 3 

In this attaint, if it be brought by him who was barred in the aſſiſe, he 
ſhall recover the land, and his damages and cofts loft in the firſt aſſiſe, and 
the iſſues until the judgment rendered: But if the tenant in the aſſiſe had 
pleaded in bar, que ne conuſt ouſter, the attaint ſhall only inquire of that 
matter, in which the falſe oath is aſſigned, and not of the ſeiſin and dil- 
ſeiſin; adjudged 8 H. 4. 22. Note; if the falſe oath be found, the juſ- 
tices may inquire of the damages by another enqueſt, ibid. Sce the judg- 


You in Dyer 235. Quod recuperaret ſeiſinam. Sed non per viſum 
1ator?. f | 


] 


Writ of Attaint. 


And a man ſhall have a writ of attaint upon a falſe verdict 
in an affiſe of nuſance. Wherefore he levied or proſtrated a 
certain pool in N. &c. or a certain ditch, or a certain hedge ; 


or diverted a watercourſe, to the nuſance of, &c. in the ſame 


town, &c. and the form of the writ 1s ſuch : | 

If A. &c. then ſummon, &c. ready by oath to recognize 
whether J. unjuſtly and without judgment levied or proftrated 
a certain pool in N. ora certain ditch, or a certain hedge, or 
diverted the watercourſe in N. or made narrow, or obſtructed 


a certain way in N. to the nuſance of, &c. in the ſame town, 


_ loſeth by falſe verdict. 


after the firſt, &c. whereof he the ſaid A. complains that the 


Jurors of the aſſiſe which was ſummoned between them and 
taken before, &c. at N. by our writ, have made a falle oath; 
and in the mean time, &c. and ſummon, &c. And have there, 
_ . 


And it is a rule in the Regiſter, that in an attaint upon A 


an aſſiſe of novel diſſeiſin a certain day ſhall be ſet, as in 
aſſiſe, on Monday or other day, on the morrow, or on the 
octave, or in fifteen days of Eaſter; but it behoveth that the 
tenant have garniſh out by fifteen days in the attaint, for the 
ſtatute doth not give leſſer time, but only in affiſe before the 
king. ME 


nd there is another form of the writ, if the aſſiſe be ad-B 


journed into the Common Pleas, and taken there before the 


juſtices of the Common Pleas, and the ſame appeareth in the 
Regiſter. | 


(a) And ber farm is of the wait.of attaint, where theC 


aſſiſe is brought againſt the huſband and wife, and the wife is 
received for the default of the huſband, and pleadeth and 


And 


(a) See 11 H. 4. $1, and 65. per Brian; huſband and wife brought 2 
general attaint on an aſſiſe, where they had pleaded a record, but failed at 
the day, The wife is received and adjudged (well). For in an aſſiſe, the 
huſband, notwithſtanding his failure of record and default, &c. the wife is 
party to the aſſiſe; for after ſuch reſceit, the ſeiſin and diſſeiſin, it ſhall 
be inquired, and of damages; but if it be in a præcipe, it ought to be a 


ſpecial attaint, becauſe there, by the huſband's default ſhe is out of court ; 


but here, if the one or the other be in court; it is ſufficient. Note; in 
attaint againſt a vouchee, tenant by reſceit, either by him who joins in 


aid, or by him who is received to ſue (ole; it was agreed that the writ 


ſhould not be general in loque la quz fuit int! A, & B. per breve noſtrum; 
But it is neceſſary to have a ſpecial writ, making mention of the original, 
and of the tenant, &c. per cur'; and ſo by Paſton, in an attaint againſt 
the garniſhee ; but by Babb. and Strange, a general writ ſhall be good, 
without mention of the default; if the caſe be ſo, that the garniſhee makes 
title to the land, &c, for the whole judgment ſhall be againſt the gar- 
—_ 4 he is not to have any ll but prejudice by the attaint, 9 
* . 3 , , : 


Writ of Attaint. 


D And another form of attaint is, where the tenant in the 251 = 
afliſe pleadeth the releaſe of the plaintiff, or of his anceſtor _ 
in bar of the aſſiſe which is found againſt them, upon a falſe 
verdict. . 

E And another form of the writ of attaint is, where the ver- 
dict paſſeth by niſi prius out of the Common Pleas, 

F And another form of the writ of aitaint is, where the aſ- 
ſize is ſummoned before certain juſtices, and after it is taken 
before other juſtices by a general commiſſion, and a falſe ver- 
dict is given upon the ſame. 

G And another form of the writ is, if an aſſiſe be ſummoned 
before divers juſtices, and afterwards is taken by any of them 
by virtue of the writ of fi non omnes, then the party ſhall 
have a writ of attaint, rehearſing the whole niatter. | 

H And if a man, upon a verdict given in an aſſiſe before the 
juſtices of aſſiſe ſueth an artaint before the ſame juſtices, or 
(a) other 2 he may have a writ of aſſociation directed 
unto the ſame juſtices before whom the attaint is laid; and the 
writ of ſi non omnes, as he ſhall have in aſſiſe, &c. who was 2 
laintiff there: And he ſhall have a writ patent directed unto 
bin who is aſſociate, &c. which writs 1 1h in the Re- 
giſter after the writs of aſſiſe of novel diſſeiſin. 

But it appeareth by one writ in the Regiſter, that there was 21 Ed. 3. 3. 
a conſtitution made, which required, that the aſſiſe and jurors Br. Attaint 
and certificate ſhall be taken before the juſtices commonly 31. 
aligned : By which it ſeemeth, that a man ſhall not have an 55 Aﬀl. 455 n= 
attaint upon a falſe verdict given in affiſe, but before the juſ- 3 wk mo 

| tices of aſſiſe, or before the juſtices of the Common Pleas, 21 Ed. 3. 10. 1 
if the record be removed thither, or before the juſtices of the Br. Att. 32. 

id Bench, if the record be removed before the king; and 8 H. 6. 4. 

the form of the writ is ſuch: Aue reg 


The king to his beloved and faithful F. and G. greeting: hs capa" 
Although we lately appointed you our juſtices to take a jury but upon the 
of twenty and four knights, which J. who was the wife of record it» 
E. arraigned before you by our writ againſt E. who was the {| 
wife of A. of L. to convict the jurors in an aſſiſe of novel 
diſſeiſin, which between him the ſaid A. and the aforeſaid I. 
and others, &c. was ſummoned and taken at L. before our 
beloved and faithful R. and B. our juſtices at the aſſiſes, &c. 
aſſigned by our writ, of tenements in S. becauſe the appoint- 
ment aforeſaid was made contrary to the form of our ſtatute 
lately ſet forth at Northampton, in which is contained, that 
aſſiſes, attaints and certifications be taken before the juſtices 
commonly aſſigned, and not others: Which ſaid ſtatute in all 
and fingular ts articles we willing inviolably to be obſerved, 


command 
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(a) See per Hankf. That attaint belongs to B. R 
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Writ of Attaint. 


command you, that you in no wile intermeddle touching the 
taking of the jury atoreſaid under ona of our commiſſion 
ſo made. Witneſs, &c. Which ſaid ſtatute was made in the 
ſecond year of Ed. 5. king of England, chap. 2. 

By which it appeareth, that he ſhall not have a writ of at- 
taint by commiflion, &c. before other juſtices, but only before 
juſtices of aſſiſe, or of the Common Pleas, or King's Bench, 
as before is ſaid. | 

(a) The form of a writ of attaint upon a rediſſeiſin is ſuch: ! 

'The king to the ſheriff, &c. If R. ſhall make you ſecure, 
&c. then ſummon, &c. twenty-four lawful knights, &c ready, 
&c. Whether the jurors by whom a certain inquiſition was 
taken before E. then ſheriff of your county, and keeper of 


the pleas of our crown thereof, by our writ, at W. between, 


R. and the aforeſaid B. of a certain rediſſeiſin done by the 


Vi. 8 Eliz. 


Dyer 25. 


42Fd. 3. 28. 
8 H. 4. 23. 


Gaſcoigne. 


By this it 


appeareth 


that they 
lives, byBr. 


ing: Whereas W. of M. and others, of a falſe oath by 


aforeſaid B. to the fame R. as iris ſaid, of one meſſuage and 
nine acres of land with the appurtenances in W. have made 


a falſe oath, as the fame R. grievouſly complaining to us ha 


ſhewed; and in the mean time do you diligently inquire who 
were the jurors of that inquiſition, &c, and have them then 
before the aforeſaid R. and I. and ſummon the: aforeſaid B. 
that he be then there to hear that recognition, and have there 
the ſummoners, &c. 2 

And it ſeemeth, that this writ of attaint ought to be ſued 
before the juſtices of afliſe of the ſaid county, and that they 
{ſhall have a patent for the ſame directed unto them, and that 
the record ſhall be brought before them. But if the record be 
removed into the Common Pleas, then it ſeemeth he'ſhall have 
his attaint there. 7 

And it appeareth by Glanvile, that a man ſhall have an at- K 
taint, and the manner how the jurors ſhall be puniſhed. 

And if any jurors be convict of falſe oath, they ſhall bel 
impriſoned, ad then they ought to ſue unto the king to pay a 
fine for their impriſonment, and when they are agreed with 
the king, they may fue a writ for to remove the record before 


the king in the King's Bench, and the writ ſhall be ſuch: 


ſhall not forfeit their lands in fee, as upon præmunire, but for their ow. 
Att. 100 & 95. upon the book of 22 Ed. 4. 1. | 


The king to his beloved E. and his companions, &c. _ 
them 


(a) See 40 Aff. 23. 2 H. 4. 2. Attaint on a rediſſeiſin; and it ſeems 
if the falſe oath be found, it ſhall not impeach the record, nor ſhall he be 
reſtored to the poſſeſſion, but only be diſcharged of the damages and the 
ſine; yet perhaps if the party has title by ſubſequent feoſfment from him 
who recovered, he ſhall be reſtored to the poſſeſſion. 
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Writ of Attaint. 


them made in a certain inquiſition taken at W. before W. of 
B. and his companions lately juſtices of the lord the king, 
&c. of the bench, by our writ between R. demandant, and 
W. of M. tenant of che manor of B. with the appurtenances 
(except one garden in the ſame manor) before our beloved and 
faithful W. of B. and his companions, &c. of the bench, b 1 ] 
a certain jury of twenty-four have been convicted, and for | 
that reaſon adjudged to our priſon of the fleet, and their 
goods and chattels, lands and tenements, ſeized into our hand; N 
ue, for certain reaſons, have cauſed the record and proceſs ot 
the buſineſs aforeſaid, with all things touching the ſame, to- 
gether with the bodies of the aforeſaid W. and others, to come 
before us, and now on the behalf of him the ſaid W. we are | | 
beſought, that whereas he hath already been a long time and 
{till is detained in ſuch priſon, by reaton of the premiſes, 
that we would receive of him a reaſonable fine for the im- 
priſonment, for his goods and chattels, and lands and tene- 
ments aforeſaid, and alſo for the eſtrepement of the lands and 
tenements aforeſaid, and cauſe him to be delivered from the 
priſon wherein he is ſo detained ; we having compaſhon of his 
| tate in this behalf, and being willing to do a ſpecial favour 
to the ſame W. do command you, that having ſeen the record 
and proceſs aforeſaid, and having had confideration of the 
value of the goods and chattels, lands and tenements aforeſaid, 
and the eſtrepement thereof, you receive a reaſonable fine of 
the ſame W. for that which belongs to us in this behalf, and 
deliver him the ſaid W. from the priſon wherein he is detained 
by occaſion of the premiſſes, and ſo cauſe to be delivered to 
him his goods and chattels, lands and tenements being in our 
hand, for the fine aboveſaid. Witneſs, &c. | 
And thereupon the party ſhall be fined, as the juſtices of 43Ed. 3. 26. 
the King's Bench will aſſeſs in their diſcretion ; and upon that See the ſtat. 
they ſhall grant a writ to deliver his goods and his lands, and 3H: 8. c. 15. 
for to deliver him out of priſon ; and the writ ſhall be ſuch: | 
1 The king to the ſheriff, &c. Whereas W. of M. one of the 
youu in a certain inquiſition taken at W. before W. of B. and 
is companions, juſtices of the lord the king, G. (as above 
until) our juſtices of our bench by our writ a a falſe oath by 
him the ſaid W. made by a jury of twenty. four knights was 
convicted, and for that reaſon adjudged to our priſon, his 
2 and chattels, and alſo his fas s and tenements were 
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eized into our hand, as appears to us by the inſpection of che 
record and proceſs aforeſaid, which we have cauſed to come 
before us, and he the ſaid W. afterward came in our court be- 
fore us, and made a fine to us for the impriſonment aforeſaid, 
and to have his lands and tenements; we command you, that 


without 
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without delay you cauſe the ſaid W. to have again all the 
lands and tenements of him the ſaid W. if they are in our 
hand for that and for no other reaſon, and that you abſolutely 
ſuperſede the taking the body of him the faid W. for the rea- 

43 ſon aforeſaid, Provided nevertheleſs, that you anſwer to us 
for the value of the lands and tenements aforeſaid from the 
time of the judgment upon the verdict of the jury aforeſaid 
given, until the date of this writ, and alſo for the eſtrepement 
of the ſame, when it ſhall bz enquired thereof. Witneſs W. 

Thorpe, &c. in the ſixth year. Roll 104. 

And there are divers other manner of forms of writs of at-4 
taint, which are not here mentioned, becauſe a man may ſee 


* 


them in the Regiſter. © 
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4 HE writ of oyer and terminer ſhould not be properly} 
called a writ ; but it is a commiſſion directed unto cer- 
tain perſons, when a great aſſembly, inſurrection, or a (a) 
heinous miſdemeanor or treſpaſs is committed and done in any 
place. Then the manner and uſage is to make ſuch a com- 
miſſion of oyer and terminer, to hear and determine ſuch 
miſbehaviour; and the ſtatute made 2 Ed. 3. c. 2. requireth, A 

that no commiſſion of oyer and terminer be granted but before = 
the juſtices of one bench or other, or the juſtices itinerants, 
and that for horrible treſpaſſes; and it is of the king's ſpecial 
race, according unto the form of the ſtatute thereof made in 
the time of the grandfather of the ſaid king Edward ; and the 

form of the commiſſion is ſuch : 

1 254 The king to his beloved and faithful A. B. and C. greeting: C 
_ Me have received information from the grievous complaint of 

D. that E. F. and G. and certain other malefactors and diſ- 
N We turbers (ö) of our peace, with force and arms made an aſſault 
| upon him the ſaid D. at N. and him beat, &c. ſo that his life 

= | was deſpaired of, and other wrongs to him did, to the great | 

; damage of him the ſaid D. and againſt our peace. And be- B 


cauſe 


>> - 


6 


od. 


(a) And therefore a ſuperſedeas may be hereto, quia non enormis tran(- 
greſſio. 12 Aſſ. 21. | 
| (5) See oyer and terminer for a ward raviſhed, and goods taken, and 
= * the defendant found guilty, and thereupon a ſcire facias iſſued. 29 Ed. 3. - 
q | 37. See the like writ, but quzre of quidam alii malefaQores, & c. be- 4 
5 cauſe not indicted. 26 Aſſ. 7. | : 
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cauſe we will not leave the treſpaſs unpuniſhed, if it was com- 
mitted in ſuch manner, we aſſign you and two of you our juſ- 
tices to inquire by the oath of honeſt and lawful men of the 
county of Lincoln, þy whom the truth of the matter may be 
better known, of the names of the malefactors aforeſaid, 
who, together with the ſaid E. F. and G. committed that 
treſpaſs, and the truth of the treſpaſs aforeſaid more fully, 
and to hear and determine the ſame treſpaſs according to the 
law and cuſtom of our realm; and therefore we command you 
that at certain days and places which you or two of you ſhall 
appoint for this purpoſe, you may take that inquiſition, and 
hear and determine that treſpaſs in manner aforeſaid done, as 
to Juſtice belongs, according to the law and cuſtom of our 
realm, ſaving to us the amercements and other things thereof 
belonging to us: For we have commanded our ſheriff of the 
county aforeſaid that, at the days and places which you or two 
of you ſhall make known to him, he cauſe to come (a) before 
you or two of you, ſo many and ſuch honeſt and Jawful men 2 
of his bailiwick, by whom the truth of the matter in the 
premiſſes may be better known and inquired. In witneſs 

| whereof, &c. 5 | a 
And the rule in the Regiſter is, that if this clauſe, and cer- F 4344 

tain other malefactors, &c. be not put into the commiſſion 

aforeſaid, then in the end ſhall be this clauſe, by whom the 

truth of the matter may be better known, &c. and the truth 

of the treſpaſs aforeſaid more fully, and to hear and determine 

the ſame treſpaſs, &c. 


A And the form of the writ which ſhall be directed unto the 
ſheriff upon that commiſſion, is ſuch ; | 
The king to the ſheriff, &c. From the grievous complaint 
of D. &c. (as above until) we have aſſigned our tle 
&c. A. B. and C. and two of them our juſtices to inquire by 
the oath of honeſt and lawful men, &c. 3 to hear and 
determine according to the law and cuſtom of our realm: 
And therefore we command you, that at certain days and pla- 
ces which they the ſaid A. B. C. ſhall make known to you, 
you cauſe to come before them or two of them, ſo many and 
ſuch honeſt and lawful men of your bailiwick by whom the 
truth of the matter in the premiſſes may be better known and 
inquired, and have there this writ, &c. | 
B And the king may make a writ of aſſociation unto the juſ- 
tices of Oyer and Terminer, to admit them into their compa- 


ay 
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() And note; If they award a venire facias, without ſhewing (before) 


chat it is returned, it is well, 29 Ed. 3. 30. but a venire facias ought to 
de awarded, 26 AG. 7. f my ; 
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ny whom the king hath aſſociated unto them; and the form is 


ſuch: | | | 

The king to his beloved A. B. and C. Know ye, that 
whereas lately upon the complaint of D. ſuggeſting to us 
that E. F. and G. and certain other malefactors and diſturbers 
of our peace, &c. (until) unpuniſhed, if it was committed in 
ſuch manner, we aſſign you and two of you our juſtices, &c. 
(until) to hear and determine the ſame treſpaſs according to 
the law and cuſtom, &c. We have aſſigned our truſty and 
well beloved H. to act in the premiſſes with you or two of 


you; yet ſo that if at certain days and places, which you or 


two of you ſhall appoint for this purpoſe, he the ſaid H. 
hall happen to be preſent, then that you admit him for a 
companion for this purpoſe in form aforeſaid: For we have 
commanded him the ſaid H. that he attend to this matter, 
together with you or two of you, as is aforeſaid. Witneſs, 
&c. | | 

And the form of the writ of aſſociation, which ſhall be 
directed unto him who ſhall be aſſociated unto the commilli- 
oners, is ſuch: | 

The king to his beloved and faithful H. greeting: Know 
you, that whereas lately upon the complaint of D. ſuggeſting 
to us that E. F. and G. and certain other malefactors, &c. 


we have $56 "9 our beloved, &c. A. B. and C. and two of 


them our juſtices to inquire, &c. (as in the patent until) and 


determine according to the law, &c. we have aſſociated you to 


the aforeſaid A. B. and C. and two of them, to act in the pre. 
miſſes with them or two of them; yet ſo that if at certain 
days and places, which the ſame A. B. and C. or two of them 
ſhall appoint for this purpoſe, you ſhall ha pen to be preſent, 
then that they admit you a companion for this purpoſe, other- 
wiſe A. B. and C. or two of them (your preſence not being 
expected) may proceed to act in the premiſſes: And therefore 
we command you, that you attend to act in form aforeſaid in 
the premiſſes, together with the aforeſaid A. B. and C. or two 


of them, &c. ſaving to us, &c. For we have commanded the 


ſaid A. B. and C. that they admit you a companion for this 
purpoſe, as before is ſaid. 


And then the king may ſend another writ unto the ſaid juſ· C 


tices of oyer and terminer to proceed, although that all the 


juſtices do not come at the day of the ſeſſions. And this writ 


is called a writ of ſi non omnes, &c. and ſhall be directed as 
well unto that juſtice as ſhall be ſo aſſociate, as unto the 
other juſtices of oyer and terminer, and ſhall be ſuch . 


The king to his beloved A. B. and C. and H. greeting: 


| Whereas lately upon the complaint of D. ſuggeſting to LI 
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that E. F. and G. and certain other malefactors, &c. (until) 
againſt our peace, we affigned you the aforeſaid A. B. and C. 
and two of you our juſtices, &c. (until) to hear and determine 
according to the law and cuſtom of our realm, and afterwards 
afloclatel H. to act with you the aforeſaid A. B. and C. and 
two of you, in the premiſſes: We command you, if you all 
cannot be conveniently preſent to to act in the premiſſes, then 


that you, three, or two of you, who ſhall happen to be pre- 


ſent, proceed to act in the premiffes according to the law, &c. 
Witneſs, &c. | | | 


D Andif the king made commiſſioners of oyer and terminer 


A. B. and C. and afterwards by another writ doth aſſociate 
unto them J. of A. who is admitted, &c. and afterwards ]. 
of H. dieth; the king may make a new aſſociation of other 


perſons to the firſt juſtices ; ſo that aſſociation ſhall be made 


and granted after aſſociation ; and he may make aſſociation 
of two or three perſons unto the firſt comnuffioners, or to 
thoſe of them who are living, to continue the proceedings, 
and to proceed to hear and determine the whole matter, and 
that they do admit thoſe he doth affociate, or two or any of 
them to proceed upon the whole matter; and ſuch writ is in 


the Regiſter ; and by that it appeareth, that by the death of 


any of the commiſſioners, the matter ſhall not be diſcontinu- 


ed; and the writ of affociation ſhall be patent, and the writ 


E 


directed to the juſtices of oyer and terminer to admit the others 


in their ſociety ſhall be cloſe. 

And if a treſpaſs be done unto one in the confines of two 
counties, then the party may ſue a commiſſion of oyer and 
terminer directed to certain perſons, to hear and determine the 
matter; and then the form ſhall be ſuch : 1 

The king to his beloved, &c. We have received informa- 


tion from the grievous complaint of D. that G. with force 


* 


and arms took and carried away the goods and chattels of him 


the ſaid D. to the value of one hundred pounds, found at M. 


R. and N. which are in the confines of the counties of Nor- 
lolk and Suffolk, &c. (until) our juſtices to inquire by the 
oath of honeſt and lawful men of the counties aforeſaid, by 
whom, &c. For we have commanded our ſheriffs of the 
counties aforeſaid, that at certain days and places in the con- 
fines of the counties aforeſaid, which, &c. has cauſe to come 
before you in the confines of the ſame counties, ſo many and 
ſueli honeſt and lawful men, &c. 


And the writs directed unto the ſheriffs of two eountivg ſhall 
be cloſe. | 


And a commiſſion of oyer and terminer was granted upon 
a reſcous made upon the wn bailiff, where he diſtrained for 
| | |  _ debts 


[119] 
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debts or amercements to the king, and reſcous was made upon 
him. 3 | | | 
And the king may grant certain commiſhons de oyer & ter- B 


miner of divers treſpaſſes done by any perſon at the ſuggeſtion 


of divers perſons, without nominating any in the commiſſion, 
and then the form of the commiſſion beginneth in this man- 
ner: | | 

The king to his beloved, &c. From the clamorous com- 
plaints of divers men of the county of N. often coming to 
our hearing, that the biſhop of Wincheſter, &c. many and 
divers oppreſſions, &c. And he ſhall have the like writ unto 
the ſheritt to return the panel. 

And if a man have god6ds and merchandiſe in any ſhip upon C 
the ſeas, which ſhip is broken by tempeſt, and the goods caſt 
ypon the lands, theſe are no wrecks, becauſe certain perſons 
came alive to the land, and the merchandiſes, or goods, are 
taken by malefactors unknown, &c. The party may have a 
commiſſion of oyer and terminer, directed unto certain per- 
ſons, to inquire of thoſe who did the treſpaſs, and to hear and 
determine the ſame, and to make reſtitution unto the party, 
and a writ unto the ſheriff to return probos & legales homines, 
&c.. before the ſaid juſtices, &c. 

And a mari may have commiſſion of oyer and terminer, to] 
inquire of extortions, oppreſſions, and other miſdemeanors of 
under-ſheriffs, eſcheators, bailiffs, clerks of the market, and 
all other officers, upon the complaint and ſuit of any one that 
will ſue, and a writ unto the ſheriff to return a jury before 
the ſaid juſtices. 2 | 

And alſo the king may direct his writ unto the ſheriff, or E 
unto mayors or bailiffs, to do as much as in them lieth and 
appertaineth to them, to remove ſuch perſons from their of- 
tice, againſt whom it is ſuppoſed that any one will complain; 


or that he doth not put ſuch or ſuch into any office, until in- 


quiry be made of their carriage and behaviour, &c. | 
And if a man ſueth a commiſſion of Oyer and Terminer! 
againſt divers perſons for taking of his goods and chattels, and 
when they have taken them, they waſte, ſpend or eloin them; 
then the party who ſued out the commiſſion ſhall have a writ 
unto the ſheriff, reciting the matter, commanding him to ſtay 
the goods, and to put Gow into ſafe cuſtody, until it be other- 
wiſe provided and adjudged by the juſtices of Oyer and Ter- 


miner, or by other juſtices to be after aſſigned. And upon 


that commiſſion of Oyer and Terminer, if it be found for the 
plaintiff, the juſtices may return the goods. to the party and 
give him damages, and therefore it varieth from the action of 


treſpaſs ſued before the juſtices of the King's Bench, or the 


Common Pleas. 
. | And 
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And in the time of the vacation of the biſhoprick, if any 
perſon hunt in the 2 and chaſes of the biſhop, the king 
may ſend his commiſſion of Oyer and 'Terminer to certain per- 
ſons, to hear and determine, and enquire thereof; and the writ 
ſhall be ſuch : | | 24 5 

The king to his beloved, &c. Know ye, that we have aſſign- 
ed you and two of you our juſtices to enquire, &c. of the 
county, &c. by whom, &c. what malefactors and diſturbers of 
our peace, with force and arms broke the parks of S. H. and 
A. in the county aforeſaid, after they came to our hands, by 
reaſon of the preſent vacation of the W of Chicheſter, 


and in them, without our licence and will, chaſed and took 


and carried away the wild beaſts, and other wrongs to us there 
did, to the loſs and contempt of us, and againſt our peace, and 


of the truth of the treſpaſs aforeſaid more fully, and thoſe 


treſpaſſes to hear and determine according to the law, Sr. And 


therefore we command you, that at certain days, Sc. you make 
that inquiſition, and the treſpaſs, &. determine in form afore- 
ſaid, S. For we have commanded, Sc. and inquired, &. 
Witneſs, &. E | 

And if in the time of the vacancy: of the archbiſhoprick, 
any perſon doth hunt in the parks, or cut down the woods, or 
ſiſh in the piſcaries of the biſhop, &c. when the archbiſhop is 
created, the king may ſend and grant the commiffion of Oyer 
and Terminer, to inquire and determine the treſpaſs in the 
_ of the vacancy, and the form of the commiffion ſhall 

e, | 
The king to his beloved, S. We have received informa- 
tion from the grievous complaint of the venerable father W. 
archbiſhop of York, that certain malefactors, Sc. the parks, 
So. (and recite in the commiſſion all the treſpaſs eſpecially) 
and other wrongs, Sc. in manifeſt contempt of us, to the pre- 
Judice of the archbiſhoprick aforeſaid, and the >= dama 
of the ſaid pur or” and againſt our peace; and becauſe the 
contempt and treſpaſfes, &c. unpuniſhed, &c. we have affigned 
you, &c. to hear the . and treſpaſs, as well as the ſuit 
of us, as of the aforeſaid archbiſhop, &c. to determine accord - 
ing to the law, &c. And therefore we command you, &c. 

ut it is to fee how it ſtandeth with the ſtatute of Marl- 


bridge, cap. 28. that the biſhop ſhall have an action and punith 
a treſpaſs done in the vacancy of the biſhoprick : But it ſeem- 
eth it ſhall be ſo by theſe words in the ſtatute, That if any 


wrongs be done to abbots or other prelates of the church, &c. 
And in the end of the ſtatute are theſe words, If any intrude 


into the lands and tenements of ſuch religious perſons in the 
time of vacation, of which lands their — died ſer̃ſed 


as in right of their church, &c. And it ſeemeth theſe words 
; E 4 | hujuſmodi 


1 
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hujuſmodi religioſorum, ſhall extend to biſhops: As much as 
to ſay, the billop ſhall puniſh a treſpaſs done in time of va- 
cation of the biſhoprick, in cutting down of trees, &c, for of 
right the king cannot cut ſuch trees; but for hunting in the 

arks, or fiſhing in the piſcaries, it ſeemeth the king ought to 

ave the action for the treſpaſs done in the time of the va- 
cancy; but if they do deſtroy all the fiſh within the fiſh-pools, 


or kill up all the deer in the parks in the time of the vacancy, 


it ſeemeth reaſonable, that by the ſtatute of Marlebridge, the 
ſucceſſor have an action for ſuch treſpaſs : Quzere of this mat- 
ter. | 1 F Ion | 
And it is intended, That the king of right ought to keep A 
and defend his kingdom as well againſt the fea, as againſt ene- - 
mies, that it be not drowned or waſted, and to provide remedy 


for the ſame : And alſo to provide that his ſubjects paſs by all 


ways through the kingdom with ſafety; and therefore if the 
ſea walls be broken, or the ſewers or gutters not ſcowred, ſo 
as the freſh waters cannot have their courſes, the king ought 
to grant a commiſſion to enquire thereof, and to hear and de- 


termine the defaults; and the form of the commiſſion 1s ſuch : 


The king to his beloved A. B. and C. &c. Whereas the 
walls, ditches, gutters, ſewers, bridges, cauſeys, gults, and 
trenches in the parts of Holland between the croſs of W. aud 
the bridge of E. are in many places in the parts aforeſaid, ſo 
thrown - RES and broken by the violence of the ſea, and the 
reflux and inundation of freſh waters, that very many and in- 
eſtimable damages for want of reparation of the ſame walls, 
ditches, gutters, ſewers, bridges, cauſeys, and gulfs, and by 
obſtruction of the trenches aforeſaid, have happened there in 
times paſt, and greater are feared to happen in proceſs of time, 
unleſs a ſpeedy remedy be hereupon 1n due time applied: We, 
for that becauſe we are bound by reaſon of our royal dignity, 
to provide for the ſafety of our realm on every fide, willing to 
apply a fit and ſpeedy remedy in this behalf, have affigned you 
to ſuperviſe the walls, ditches, gutters, ſewers, bridges, cau- 
ſeys, gulfs, and trenches aforeſaid, and to inquire as well by 
the oath of knights, as of other honeſt and lawful men of the 
parts aforeſaid, as well within liberties as without, by whom, 
&c. may be better known, by whoſe default ſuch damages have 
there happened, and what lands and tenements they hold, or 
common of paſture, or fiſheries in thoſe parts, or alſo defence, 
benefit and ſafety have, or after any ſort ſoever may have by 
the walls, ditches, gutters, ſewers, bridges, cauſeys, gults 
aforeſaid, and alſo the damages they ſuſtain or may ſuſtain. by 
the trenches aforeſaid; and a thats perſons, for the quantity 
of their lands and tenements, or by the number of acres, or by 
ploughlands according to the proportions of their tenures, or 


- for 


Writ of Oyer and Terminer. 


ſor the quantity of their common of paſture or fiſheries there, 
to diſtrain and by amercements, and in other manner as you 
ſhall ſee better to be done, to puniſh them, together with the 
bailiffs of liberties and others of thoſe parts, to repair ſuch 
walls, ditches, gutters, ſewers, bridges, cauſeys, and gulfs in 
the places neceſlary, and as often as, and when need ſhall be, 
to make of new, and the trenches aforeſaid, in places neceſſary, 
to ſtop up, ſo that any tenants of ſuch lands or tenements, or 
having common of paſture, or fiſhery, rich or poor, or of 
whatſoever high condition, ſtate, or dignity they ſhall be, 
who may have any ſort of defence whatſoever by the aforeſaid 
walls, ditches, gutters, ſewers, bridges, cauſeys and gulfs, or 
alſo ſuſtain or may ſuſtain damage by the ſaid trenches afore- 
laid, whether they be within liberties or without, be not 


ſpared in this behalf: And therefore we command you, that 


at certain days and places which you, &c. ſhall appoint for 
this purpoſe, you ſuperviſe the aforeſaid walls, ditches, gut- 
ters, ſewers, bridges, cauſeys, gulfs and trenches, and do and 
fulfil all and "Spb. the premiſſes in form aforeſaid, and that 


you cauſe firmly to be obſerved all things which ſhall r 
| in 


to be ordained and done by you in this behalf, as well withi 
liberties as without. For we have commanded our ſheriff of 
Lincolnſhire that he cauſe to come, &c. ſo many and ſuch, as 


well knights as other honeft, &c. as well within liberties as 


without, by whom the truth of the matter may be better 
known, &c. 
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A And upon this commiſſion, a writ ſhall iſſue to the ſheriff, Ant. 111 D. 


rehearſing the whole matter in the commiſſion, commanding 
him to return a jury, &c. as appeareth by the commiſſion. 
And if the juſtices ſhall fit by virtue of that commiſſion, and 
take divers preſentments and indictments, and award proceſs 
upon them returnable at a certain day, and afterwards all the 
Juſtices or ſome of them die, the king may grant a new com- 
miſhon to the juſtices which are living only, or unto others, 
rehearſing the death of him who is dead, or of thoſe who are 
dead; commanding them to continue the proceedings begun, 
and to proceed upon that proceſs, and to hear and determine 
all thoſe defaults and offences in the ſaid commiſſion, the king 
reciting, that he hath ſent unto the executors of thoſe who 
died, to ſend all the rolls, records, and proceſs before thenew 
commiſſioners. And upon that commiſſion, the king ſhall 
ſend a writ unto the executors of the juſtices who are / dy to 
ſend the rolls, records and proceſs as aforeſaid, forthwith un- 
der their ſeals; and another writ unto the ſheriff to make a 


panel, and to return the ſame before the new commiſſioners, ' 


and upon that commiſſion the juſtices ſhall make a precept 
unto the ſheriff, that at a certain day and place he return be- 


{pre 


= 
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ſore them the panel according to their commiſſion, and that he 
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be there before at the ſame day with the precept. And this 
new commiſſion ſhall be made as well to continue the ſuits and 


. Proceſs betwixt party and party, ſued before the juſtices of 


Oyer and Terminer, as well as the indictments and preſent- 
ments made and found for the king. And the king may put 
into the commiſſion a command unto the ſaid commiſſioners, 
to receive the records and the rolls, and proceſs of the ſaid ex- 


ecutors. But ſee the ſtatute of ſewers, and eſpecially the ſta- 


tute of King Henry the Eighth for that matter. — 

(2) And if any Engliſh merchant's goods be ſpoiled, and B 
his goods taken beyond the ſeas by merchants ſtrangers, and 
the Engliſh merchant was beyond ſea to have juſtice and refti- 


tution made thereof, and could not obtain the ſame, and this 


matter is teſtified unto the king in his Chancery: Now upon 
this teſtimony, if the merchants ſtrangers ſhall come into any 


lace within the realm of England with their goods ; then the 
Engliſh merchant ſhall have a writ out of. the Chancery, di- 
rected unto the mayor or bailiffs, where ſuch merchants ſtran- 


geis are with their goods, to arreſt them and their =_ and 


to keep them under arreſt, until they have ſatisfied the party 


his damages, which he hath ſuſtained by reaſon of their miſ- 


doing. And may have divers writs, directed unto divers ports 


or towns, unto the mayor or bailiffs thereof, to arreſt ſuch 
merchants and their goods; and to detain them, until they have 
ſatisfied the Engliſh merchant for the treſpaſs which they have 
done unto him beyond the ſeas. But it ſeemeth the Engliſh 
merchant ſhall not have ſuch writ, for any debt due to him by 
contract ſrom a merchant ſtranger, upon a contract made be- 


yond the ſeas, if the merchant do come into England, or his 


goods, Quzere tamen thereof. And the king ſhall recite in his 
writ, which is directed unto the mayor or bailiffs, &c. how 
he hath ſent the like writ unto the mayor or bailiffs of ſuch 
a town, and another writ unto the mayor or bailiffs of the 
other town, in the like manner: and this writ ſhall be ſued to 
attach all thoſe who did the treſpaſs, and their goods unto the 
value of the treſpaſs, which he r he was endamaged. 
And if certain perſons ought to account unto a corporation, 
as if the king grant, to de lowed men of the town of N. a 


certain ſum, out of things which come to the ſame town to be 


fold, and there are collectors to gather the ſame, who do ſo; 
the king may grant a commiffion to certain perſons, to en- 
quire 


(a) See a commiſſion for piracy on the Stat. of 28 H. 8. cap. 15. to be 
named by the Admiral or Lord keeper, Dyer 212, and ſee the like com- 
miſſion at common law, de captis a Franeſs poſt ſufferentiam. Rot. Pat. 
26 Ed. 1. m. 24. Dorſo. : 
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quire what perſons have received ſuch ſums, and to hear and 
determine the matter, and to hear their accounts thereupon, 
and do in that caſe as auditors ſhall do; and he ſhall ſend a 
writ unto the ſheriff to return a jury before the ſame juſtices | 
at the day, &c. which they appoint, &c. to enquire thereof, 
and the commiſſion is in the end of the writ Ex parte tals, 
and before the writs of debt, in the Regiſter. | 


18 Ed. FY 1 


y : | Conſpirac 
Writ of Conſpiracy. . 
; one diegh 
- pendant the 
writ; per curiam, the writ ſhall not abate; and note by Finchden 43 Ed. 3 3e. that 
one ſhall anſwer it he appear. | DE 


writ of (a) conſpiracy lieth where two, three, or more 
| perſons of malice and covin do conſpire and deviſe to in- 
diet any (6) perſon falſly, and afterwards he who 1s ſo indict- ige ga FR 
ed is acquitted; now he ſhall have this writ of conſpiracy ,. E 
Om e an 33 Ed. 1. 
againſt them who ſo indicted him. But this writ lieth againſt de conſpira- 
two perſons at the leaſt who do ſo conſpire; for if one perſon tionibus. 
of malice and falſe imagination do labour and cauſe another SY after 
falſly to be indicted, the party who is ſo indicted, ſhall not 8 Eh 2 
have a writ of conſpiracy, &c. but an action upon the caſe 1 on fy 
againſt him who ſo cauſed him falſly to be indicted. gainſt one, 
. | & econtr, 
Note if the 
| | ö act ion be 
brought againſt divers, and all but one are acquit, the action faileth, 28 AMT, 12. ſo 
if all but one are diſcharged by matter in law. $3954; Tao» 


If two men conſpire to indict another, and afterwards he is 261 
indicted, for which he bringeth appeal upon the ſame indict- 
ment, and after is nonſuit upon his appeal after declaration or 
before declaration, the party who was falſly indicted ſhall have 
; ; a writ 


(a) One may be indicted of a conſpiracy at the ſuit of the king, and 
then he ſhall have a villainous judment. 24 Ed. 34, 73. 43 Ed. 3. 33. 
But at the ſuit of the party he ſhall be only taken. 27 Aſſ. 59. Judgment 
on indictment of conſpiracy as in attaint. 4 H. 5. -Judgment 220. See 
the form of the judgment, where the party was convicted, & c. on indict- 
ment. 46 Aſſ. 11. * | 

(b) Note; If he be acquitted by matter in law, but not of the fact, & c. 
as for that he did it ſe defendendo; or that he did it by pretext of an arreſt 
for felony, and he reſiſted, and thereupon he killed him; in this c 
conſpiracy lies, becauſe go malice. 22 All. 77. 57 3 


H. 6. 9 
per Priſot. 
Note; this 
caſe proves 
that conſpi- 
racy li-th as 
well upon 
appeal as in- 
dictment for 
he is ar- 
raigned upon 
the appcal, 
Stamford 17 


. 
Conlpiracy 
22, 13 Ed. 
3. Conſpi- 
racy 25. 
the abettors 
ſhall not be 
enquired of 
but where 
the abet- 
ment is 
found by cn- 
queſt, 
19H. 6.19. 
and 4 H. 6. 
23. Nul tiel 
record is a 
good reply 
in conſpi- 
racy. 
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22 Aſſ. 77. 


ſhew (c) wherefore having before had conſpiracy between them 
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a writ of conſpiracy, becauſe he is arraigned after the decla- 


ration upon the appeal, and is acquitted, and before the de- 

claration upon nonſuit he ſhall be arraigned upon the indict- 
ment, and if he be acquit, he ſhall have a writ of conſpiracy, 

&c. But if he be fully indicted, and after an appeal 1s ſued 

upon that indictment, and he put no anſwer unto the appeal, 

and afterwards is acquitted by verdiCt upon the appeal, he ſhall 

not have a writ of conſpiracy in that caſe, becauſe he 1s acquit 

upon the appeal, and upon the indictment, &c. But upon 

nonſuit in the appeal a conſpiracy doth lie for the cauſe be. 

fore- mentioned. 


2. that ie, indicted at the ſuit of the king. 19 Ed. Fitz, Conſpir. 12, Ed. 
5 3, ibid. 22. | | 


(2) And if two conſpire to cauſe a man to ſue an appeal E 
againſt another of felony or murder, without any indictment 
taken or found thereof, and after the defendant is acquitted by 
verdict, he ſhall not have a writ of conſpiracy againft thoſe 
who conſpire to appeal him, becauſe that by the ftatute of 


Weſt. 2. c. 12. Quia multi per malitiam, it ſhall be enquired 
of abettors, if he be not indicted thereof; and if they be 


found, he ſhall have a Scire facias againft them, out of the 


| fame court where he is acquitted, to anſwer him his damages. 


And ſo if he get a (0) nonſuit in any ſuch appeal, where there 
is not any indictment, the defendant ſhall have a writ of con- 
ſpiracy after the nonſuit or after the acquittal: But the form 
of the writ of conſpiracy where he 1s acquit by verdict, doth 
vary in words in the end from the writ of conſpiracy which 1s 
founded upon the plaintiff's nonſuit in appeal; for one writ 
founded upon the verdict is, Until according to the law, &c. 
he was acquitted; and the other writ of conſpiracy founded 
upon the plaintiffe nonſuit is, Until the ſame complainant by 
conſideration of our court departed quitted thereof. The form 
of which writ follows: . 

The king to the ſheriff, &c. If A. ſhall make you ſecure, 
&c. then put, &c. B. and C. that they be before us, &c. to 


at 


(a) Nor ſhall one have conſpiracy, if he be indicted or appealed, and ar- 
raigned and acquitted on the appeal. 33 H. 6. 2. yet nete; a monk was 
appealed of robbery and acquitted; he and his abbot ſhall have a writ of 
conſpiracy, though he was acquitted by verdict, &c. 24 Ed. 3. 73. Ra- 
tio, for that the abbot, tho' not party, ſhall have a Scire ſacias, for the 
default of the party on the original. 6 4 8 

) See 13 Ed. 3. Conſpiracy 25. 1) Ed. 2 ibid. £6, Ratio, becauſe 
the weit is given on a nonſuit in appeal, and for that there is an enquiry of 
the abettors. 8 

(c) Conſpiraveruat, & confœderaverunt. 19 R. 2. Brief 926. 
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at N. they falſly and maliciouſly procured the aforeſaid A. to 
be indicted of privately ſtealing taking and leading awayga _ ., 
certain beaſt at N. and him to be taken upon that occaſion and | 
to be detained in our priſon of Warwick, until in our court be- 
fore our beloved and faithful K. and S. our juſtices aſſigned to 
deliver our gaol of Warwick, according to the law and cuſ- 
tom of our realm he was acquitted, to the great damage of him 262 
the ſaid A. and contrary to the form of the ordinance in ſuch 
caſe provided. And have' there the names of the pledges and 
this writ. Witneſs, &c. 
The other writ founded upon nonſuit in appeal is ſuch: 
The king to the ſheriff, &c. If A. ſhall make you ſecure, 
&c. then put, &c. B. and C. that they be before us, &c. to 
ſhew whereſore having before had conſpiracy between them at 
N. they falſly and malicioufly procured the aforeſaid A. to be 
appealed of the death of D. lately flain at E. and him the ſaid 
A. to be taken upon that occation and to be detained in our 4 
priſon of L. until in our court before us the ſame A. &c. by Phe 
the conſideration of our court departed quitted thereof, &c. il 
A And if a man cauic one as principal to be appealcd of felony 
or murder, and another as acceſſary to him, and afterwards 
is nonſuit in his appeal, the acceſſory ſhall have a writ of con- 
ſpiracy as well as the principal. | 
And if the ere and one who is acceſſary, be indicted ;; H. 6. 1. 
of felony, and be taken and arreſted, and the principal is in- 34 H. 6. 9. 
dicted and acquitted, now by that the acceſſary is diſcharged, cont. if the 
and the accefſary thereupon ſhall have a writ of conſpiracy Principal die 
againſt thoſe who conſpired to indict him, and the writ in the before ory be 
end ſhall ſay, Quouſque idem (the principal) ſecund' leg*, &c. I 
acquietat' fuiſſet, & idem (the e be quietus receſſit. 
B (a) And a man ſhall have a writ of conſpiracy upon an in- 
dictment before any mayor, bailiff of any city or borough, 
who have gaol-delivery within the city or borough, if he be 
acquitted before them, &c. for that acquittal diſchargeth him 
C of the felony. But a writ of (b) conſpiracy doth not lie againſt ?? H. 6. 5. 


the indictors, &c. 
D If jurors be ſworn to enquire, &c. and afterwards any of , a 
them 1s diſcharged by the juſtices, he ſhall not be puniſhed for 5H. Pa, 
| 5 what 21 Ed. 3. 19 


(a) See 27 H. 8. 2. 12 Ed. 4. 17. 7 H. 4. 1. 21 Ed. 3. 47. 21 Ed. 
4. 1. H. 4. 


(5) Quzre, If the jnrors in ſuch caſe ſhall he puniſhed, if they conſpire 


hefore the indictment. 47 Ed. 3. 16. 12 Ed. 4. 67, that they ſhall not, 
27 Af. 12. 7 OY | | | 


Quzre, If the Jurors procure themſelves to be impanelled. | 9 H. 4. fol. | 


ul 


* 
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47 Ed. 3. 17 what he did when he was ſworn: But if he do conſpire after, 
. 954 bog = 2. he may be charged for the ſame in a writ of conſpiracy (a). 
yy wg Se And he who cometh into court, and diſcovereth felonies, 
35 H. 6. 14. and is ſworn to give evidence to the jury, is not chargeable in 
19. conſpiracy. (b) | | | 


14 H. 6. In a conſpiracy againſt two, one pleaded unto the writ, and 
Conſpiracy the other (c) matter in law, which is adjudged for him, and 
"the plea unto the writ found by verdict againſt him who plead- 


ed unto the writ: But if both had pleaded not guilty, and (4) 
one had been found guilty, and the other not, there the plain- 
tiff ſhall not recover, ſor then he did not conſpire as is * 
263 poſed by the writ. But it may be that they did conſpire in the 
8 caſe aforeſaid, although that the matter in law be adjudged for 
Con!piracy the defendant. And if the principal die before any verdict 
againſt two, - , : 

one is at- given upon the acquittal, or have a pardon and plead it, then 
taint, the o- the acceſſary ſhall not have a writ of conſpiracy, becauſe he is 
ther makes diſcharged by the death of the principal, or by the pardon to 
default, the principal. 

jadgment N 

mall be a- | | 

gainſt him, 24 En. 3. 34. but quære by Stamford 174. for 27 Ed. 3. it is holden, that 
one ſhall not anſwer without the other. 


If a man be falſly indicted of felony, and afterwards by act G 
| of parliament a general pardon is granted of all felonies, the 

party now (e) ſhall not have a writ of conſpiracy, although 
he will plead unto the indiftment and is acquitted, and will 
not plead the act, &c. beeauſe his life was not in danger, and 
the felony was diſcharged by the act, 

The juſtices of gaol-delivery arraign a priſoner for murder 
within the year, where an appeal 1s depending againſt the 
{ame priſoner, for the ſame murder, which they know, ( , 


(a) See 20 H. 6. 33. Stamf. 73. 20 H. 6. 34. N. B. 57. contra. 
(3) See 27 Aſſ. 12. 25 H. 8, 2. 27 H. 8. 2. 37 Af, 12. 35 H. 
8. 16. | | 

(e) See 14H. 6. 15, accordant, for it may be à conſpiracy. 

(d) See accordant 33 H. 6. 1. 8 Ed. 3. 17. 8 H. 6. 1. 28 Aſſ. 12. 
11 H. 4. 2. but if one be found guilty, and the other makes default, 24 
Ed. 3. 73. or be dead. 18 Ed. 4. 1. there he ſhall have judgment againſt 
the one, tho' he had releaſed to the other, 22 R. 2. Brief 888. 

(e) See accordingly by Markham, if the indictment was abateable. 19 
H. 6. 29. 9 Ed. 4. 12. 21 H. 6. 29. 5 

It ſeems ſufficient if the writ be delivered to the ſheriff, who opens 
it and reads it to the juſtices 3 but if they have no notice, it is clearly no 
plea: And ſee there, if the ſun of one outlawed, or his wife brings an ap- 

peal of the death of His father, and the party is acquitted, he ſhall be af- 
ter arraigned at the king's ſuit; otherwiſe by Newton, if the younger ſon 
brings an appeal. But in both caſes he ſhall be again arcaigned at the par- 
ty's (uit. 21 H. 6. 28, 29. | : | 


— . 7— . ̃«³ N ̃ ˙ w ˖ . wm SAT4A Oo 
— 4 — OL eat ads a 


2 | : N 
1 : o 
5 * 


Writ of Conſpiracy. 


and yet they proceed and acquit him, he ſhall have a conſpi- 

racy, although he was not acquitted nor diſcharged of the ap- 

peal; See the Statute of An. 3 H, 7. cap. 1. And before that 21 H. 6. 28 

ſtatute it was holden, 21 H. 6. by Paſton and Newton, that he = 1 8 

ſhall have a conſpiracy; for they ſaid he ihould be hanged if peal 5. 5 

he had been found guilty upon the arraignment on the indict- Raſtal niſi 

ment. And ſo the ſtatute de conſpiratoribus, temp. Ed. 1. prius 5. and . 

which ſtatute doth not determine in what caſes a conſpiracy "po that 

ſhall lie. But by the ſtatute of 4 Ed. 3. cap. 10. which giveth tüte _ | 

the juſtices of Niſi prius and of aſſiſe, power to hear and de- cannot are. 
termine of conſpiracies, confederacies and champerties, which raign them 
they cannot determine in ſhort time, they adjourn them in at the king's 
Banco, and ſhall be there determined. EI ſuit. 

And if a man be indicted or appealed of treaſon or ſelony, 
or a treſpaſs done in a foreign county, &c. if he be acquit 
thereof, he ſhall have a conſpiracy againſt him who procured 
him to be indifted or appealed, and ſhall recover treble du- 
mages by the writ upon the ſtatute of 8 H. 6. c. 80. 

And if a man be indicted of felony or treaſon, where there 
is not any ſuch place within the county, he ſhall have conſpi- 
racy, and recover his damages againft the abettors and procu- 
rers or conſpirators, by the ſtatute of 18 H. 6. cap. 12. 

And the Pm of the writ for the acceſſary in a writ of con- 
ſpiracy is, | | | 

Wherefore having before had conſpiracy, &e. they falſly 
and maliciouſly procured the aforeſaid A. to be indicted for 
that becauſe he had abetted and procured D. who was the wife 264 
of E. F. and G. to be appealed of the death of E. her late huſ- | 
band, before J. and his companions lately our juſtices to hear 
and determine that appeal, and him to be taken and impriſoned 
upon that occaſion, and to be detained in our priſon of Lin- | 116 
coln, until he was acquitted thereof before our aforeſaid juſ- 
tices according to the law and cuſtom of our realm, &c. 

A And there are divers other writs of conſpiracy grounded 
upon diſceit, and treſpaſs done unto the party, which are pro- 
perly actions of treſpaſs upon the caſe; as if two men do con- 
tpire to indict another man becauſe he did not arreſt a felon, 
who paſſed by the town of N. and becauſe they cauſed him to 
be indifted and amerced in the leet of R. and F. took and im- 
B him for that amercement until he be acquit in the ſaid 
et. | 

B And if men ſay and affirm unto A. that he hath right unto 185 
ſuch land, and procure and cauſe him to ſue an action for the 
ſame againſt B. who is tenant of that land, &c. by which he 
15 of neceſſity compelled to ſell other lands or tenements for 


Gre 


G 
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the defenee of his land, &c. now he ſhall have an action (a) 
againſt thoſe who procure or conſpire to cauſe A. to bring his 
action, &c. | | 
And if two men procure or cauſe one to be indicted for hunt- 
ing in another's park, for which he is taken, impriſoned, and 
Put to charges, until he hath acquitted him of the treſpaſs, he 
| thall have a conſpiracy againſt them (5). | 

46 Ed. 3. 20 And conſpiracy ſhall be maintainable againſt thoſe who con- D 

39 Ed. 2. 13 ſpire to forge falſe deeds which are given in evidence, by which 

Fitz. Con- his land is loſt. Fo 

fpiracy 9. Conſpiracy ſhall be maintainable againft thoſe who con- . 

4% Ed. 3. 14 ſyire to bring an affiſe in the name 85 the plaintiff againſt a 

deſendant, and to make one attorney for the plaintiff, in which 
aſſiſe the plaintiff was found villain, &c. now he may bring 
this writ of conſpiracy. | | 

3 Aff. 13. And conſpiracy ſhall be maintainable againſt thoſe who con- F 

11 H. 7.25. ſpire to indict one of treſpaſs, &c. whereof. he 1s acquitted, 

&c. 125 | | 

And conſpiracy ſhall be maintainable, becauſe the defendant G 
made one to preſent in the name of the plaintiff unto an ad- 
vowſon, and for that preſenting unto the biſhop, who is ad- 

40 Ed. 3. 19 Mitted and inſtituted, &c. 

$434. 2.16 If one conſpire to cauſe a falſe office to be found of my land, H 

But tke of. Which is found by his procurement, &c. I ſhall have a writ 

fice ought Of conſpiracy. = | | 

. to be tuffi- In a conſpiracy againſt two, one juſtifies becauſe he was 7 

Ces then juſtice by commiſſion, when the plaintiff was indicted 

1:77 him, &c. and for any conſpiracy before, he pleaded not 
guilty. 

1 6 And a writ of conſpiracy for ye wy, of felony doth not K 

11 H. 7.26. lie but againſt two perſons at the leaſt; but a writ of conſpi- 

Tacy for indicting one of treſpaſs or other falſity made, as in 
the caſes aforeſaid, lieth againſt one perſon only. 
8 Ed. 3. 3 And a man ſhall not have a writ of conſpiracy for indict- L 

, ing him of felony, againſt huſband and wife, becauſe they are 
but one perſon; but againſt huſband and wife and a third per- 
ſon it well lieth. Stamf. 174. 

205 But if the writ of conſpiracy be brought againſt two, then 
it ſhall be ſaid properly a writ of conſpiracy. But if it be 
brought againſt one perſon only, then it is but an action upon 
the caſe upon the falſity and diſceit done, becauſe one perſon 
cannot conſpire with himſelf. | 


* 


And 


ſued the action. 


(a) See contra 38 Ed. 3. 3. And that he ought to ſhew in his writ who 
(b) 7 H. 4. 31. 3 Aft. . i K. 7. 6c; | 


nd 


he 


M And the writ of conſpiracy may ſuppo 
be in two ſeveral places, and ſhall be good; and the writ 22 H. 6+ 49. 


Writ of Conſpiracy. 


ought to be brought in the county whete the conſpiracy is 
made, and not where the indictment was, or where the deed 
was done, &c. 


N There is alſo another writ of conſpiracy which 1s given 


upon the ſtatute called articuli ſuper chaxtas, 28 Ed. 1. cap. 
10. which writ ſhall be directed unto the juſtices of aſ- 
ſiſe to enquire of the conſpiracy; and the writ ſhall be 
ſuch : | 

The king to his beloved and faithful W. of S. and his com- 
panions, &c. aſſigned, greeting: Whereas among other arti- 
cles which Lord Edward formerly king of England our grand- 


father er for the amendment of the eſtate of his people, 


it is ordained, that of conſpirators, falſe informers, and evil 
procurers of dozens inqueſts, aſſiſes, and juries, the juſtices of 
the one bench, and the other, and juſtices aſſigned to take 
aſſiſes when they come into the country to do their office, ſhall 
upon every plaint made unto them award inqueſts thereupon 
without writ, and ſhall do right unto the plaintiff without 
delay, as in the articles aforeſaid is more fully contained: We, 
willing that the ſaid articles in all things to be inviolably ob- 
ſerved, command you that having looked into the ordinance 


aforeſaid, you further willingly do, at the proſecution of all 


and fingular perſons complaining before you, that, which ac- 
cording to the form of the ordinance atoreſaid ſhall be fit to 
be done. Witneſs, &c. | 


O And upon that he ſhall have an alias and pluries, and at- 


tachment againſt the mayor or ſheriff, &c. if they do not ac- 
cording to the writ ſent unto them, or return the cauſe why 


they cannot do the ſame; and it ſeemeth reaſonable that the 


party in priſon ſhould have an action upon that ſtatute againſt 
the recognizor, if he find him not bread and water in priſon, 
&c. according to the ſtatute. 


ſe the conſpiracy to 9 H. 6. 30. 


* SITS 


as 7 £4) Writ of Account. 


9 H. 6. Ac- A writ of (2) account lieth divers ways; for if a man make P 
count 8. "A one his bailiff of his manor, &c. he ſhall have a writ of 


account againſt him as bailiff. 


6 R. 2. And if a man make one his receiver, to receive his rents 
Belk. Ac- or debts, &c. he ſhall have a writ of account againft him as 
count 47. a 2 N 6 L 

14 H. 4. 80, receiver. 


And if a man make one his bailiff, &c. and alſo his receiver, 
then he ſhall have an account againſt him as bailiff, and alſo 
-- - JaSroceiver. 

L 117 J (e) A man ſhall have a writ of account againſt one as bailiff Q 
29H.6. or receiver, where he was not his bailiff or receiver; for if a 


_ man receive (4) money for my uſe, I ſhall have an account 
36 H. 6. 10. | | againſt 
10 R. 2. Ac» 

COUNT 45. ac. (4) Note; no damages ſhall be in account, becauſe all ſhall be caſſ, 


conſidered by auditors as arrearages. 7 H. 6. 36. per Martyn. 2 R. 2. 
Account 45. | | 1 

(5) Note; the writ and count a tempore quo fuit ballivus manerii de 
g. & habuit adminiſtrationem bonorum, &c. if it be found quod habituit 
adminiſtrationem bonorum, altho' he be not ballivus manerii, the plaintiff 


ſhall recover, becauſe there is no other writ. Kelw. 114. So Ballivus 


Domus ſhall be charged for goods delivered to him as bailiff in account, 
2 R. 2. Account 46. See an account againſt a bailiff of woods, and of 
what things he ſhall anſwer, 34 Ed. 3. ibid, 131. See 9 Ed. 4. 40. 9 

( 9 ic 2 man holds certain lards of me by the ſervice of being my bailiff 
of my manor, I ſhall have account againſt him, tho' he never tock the pro- 
fits, becau!e he is my bailiff by his tenure 3 per Fitzh, 18 Hf. 8. 5, 

If 1 deliver a ton of wine, or laſt of herrings, &c. to ſell, and the bailiff 
ſell them; I ſhall not have account againſt him for the money as receiver, 
for he had no allowance of coſts for his labour; but I may have account 
againſt him as bailiff. 43 Ed. 3. 21. 46 Ed. 3. 9. 4 H. 6. 27. 

Note; a bailiff thall have allowance of caſual things of common courſe, 
paid or done by him without any command, as for relief; but not for other 
caſual payments, if he has not a ſpecial command, & c. 5 

Note; a bailiff ſhall not have account againſt his maſter for a ſurplus on 
account. 41 Ed, 3. Account 33. Queære. 

Note; a receiver of monies is not compellable to make adventure, for 
doubt of Joſs; and therefore if he makes oath, that he did not find any 
ching that he dared to buy for doubt of loſs, the plaintiff ſhall be thereby 
bound to receive his principal ſum ; for if he had loſs, the maſter is bound 
to ſuſtain it. 46 Ed. 3. Account 40. 

(4) Yet if one receive to my ule, money ſealed up in a bag. as my ſer- 
vant, account does not lie againſt him, 29 Ed, 3, 20. 20 H. 6. 16. 
See 6 H. 4. 8. 2 H. 4. 12. 13H,4.1, 41 Ed. 3. 10, 22. 33 H. 6. 2. 
6 Ed. 3. 12. F. Baily 4. | 


Writ of Account. 


ngainſt him as receiver; or if a man do deliver money unto 

another to deliver over unto me, I ſhall have an account againſt 
him as my receiver. | 

A (a) And ſo if a man enter into my land to my uſe, and re- 

ceive the profits thereof, I ſhall have an account againſt hin 


as bailiff. | | 
| B And ſo if the father doth occupy the land of an infant, vi. 43 Ed. 2. 
P which the infant hath purchaſed, or hath by purchaſe, the 21. Thorpe, - 


infant ſhall have an account againſt him as bailiff of his lands ; 
and this writ of account may be ſued as well in the county as 
in the Common Pleas. | | | | 
C If a man have cauſe to have an account againſt one as 267 
bailiff or receiver, if he die (6) his executors ſhall have the 19 Ed. 3. 
action: But an account doth not lie againſt (e) the execu- Fitz. Ac- 
5 ** 2 g count 56, 
tors of a bailiff or receiver, for the receipt or occupation of The wii ef 
their teſtator. And the writ of account which ſhall be ſued account js 
Q, in the county, is a juſticies directed unto the ſheriff, which is given to ex- 
ſuch (4): 5 ecutors by 
The king to the ſheriff of Lincolnſhire, greeting: We fatute, and 
command you that you juſtice A. that juſtly and without delay re 4 4 
he render to B. (e) his reaſonable account for the time in jay. 
which he was his bailiff in N. and receiver of the money of 
him the ſaid B. as he may reaſonably ſhew that he ought to 
render to him, that we may hear no more clamour thereupon 
ſor want of juſtice. Witneſs, &c. | 


And for executors the writ is, 


' 


That 
f (a) Account lies againſt him who receives my rent without my appoint- 
= ment, 11 H. 4. 65. per Thirn. but not againſt him who enters into the 
lands of one of full age, or an infant not in tenant in ſocage, 13 Ed. 3. 35. 
F Dyer 277. but in the king's cafe he ſhall be charged as bailiff, if he has no 
. title. 33 H. 6. 3. per Pritot. 4 H. 7. 6. 8 
) And ſo of a ſucceſſor, & c. 31 Ed. 3. Account gy, & 124. contra 
F of an heir. 19 Ed. 3. ibid. 56. See 10 H. 7. 10. Stat W. 2. c. 23. and 
i the executor of an executor, 25 Ed. 3.5. and to an adminiftrator. 31 Ed. 
t 3. 11. See Co. Lit. 89. b. 
le) But if the bailiff's executors do account with J. S. of their own 5 
A agreement, J. S. ſhall have debt on the arrears or ballance of ſuch account. 
r See account againſt them as executors, 2 H. 4. 13. 
(. 4) Account againſt a bailiff, ſhall be brought in the county where he 
n was bailiff, but againſt a receiver it may be in any county. 30 Ed. 3. ao. 
See account de tempore quo fuit receptrix vel balliva againſt a feme, 19 H. 
Tr 6. 5, 
y (e) Note; this writ lies but in account, and therefore it is a good plea 
7 ä to ſay, fully accounted with the plaintiff himſelf, or before auditors, & c. 
d for after ſuch account made, the action of account is gone; but he may 
? have debt on the arrears or balance of the aceount, 7 H. 4. 14. 34 Hl. 6. 
r- 43. but it ought to be before auditors, aſſigned by him with whom the ac» 
Gn count is, 29 Ed. 3. 40, ; 
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Writ of Account. 


That he render to B. and C. executors of the teſtament 
of D. his reaſonable account for the time in which he was 
the bailiff of him the ſaid D. in N. and receiver of the mo- 
ney of him the ſaid deceaſed, as he may reaſonably ſhew, 
&c. | | | 

If two merchants occupy their goods and merchandizes in B 
common unto their common profit, one of them ſhall have 
an action of account againſt the other in the county, or 
in the Common Pleas, and the writ in the county ſhall 


be, | 42 | 
Two pur- The king to the ſheriff, &. We command you that you 
| chaſe a ma- juſtice A. merchant that juſtly, &c. he render to B. merchant 
| nap” for wel a reaſonable account (a) for the time in which he was re- 
anc one tac ceiver of the money of him the ſaid B. from whatever cauſe 
eth upon . | : 
and contract coming to the common profit of them the ſaid 


him to be | 
bailiff to the A. and B. as by the law of merchants he may reaſonably 


other, no ſhew that he ought to render to him, &c. 
5 , And this clauſe ex quacunq' cauſa & contractu, ought to be E 
en“ Put in every ſuch writ, whether it be ſued in the Common 


Ed. 2. Ac- : 
| count 115. Pleas or in the county. | | 
And the executor of one merchant ſhall have ſuch writ 


& 21 Ed. 3. 

array againſt the other merchant, but not againſt his executor : 
30 I. : oy 

Account 


427. Note, that in a writ which ſuppoſeth that de tempore quo fuit receptor dena- 
ricrum, the defendant ſhall not ſay, that he hath accounted from ſuch time to ſuch time, 
but ought to ſhew certain for what things he hath accounted, Contra where the writ is, 


2 tempore, quo fuit'ball'. 3 Ed. 3. Account 61. 


The king to the ſheriff, &c. Command A. that he render 
to B. a reaſonable account for the time in which he was re- 
ceiver of the money of him the ſaid A. or bailiff of him the 
ſaid A. and unleſs he will do it, and the aforeſaid A. ſhall 
make you ſecure of proſcuting his claim, then ſummon the 

268 aforeſaid B. that he be before our juſtices at Weſtminſter in 
fifteen days of Eaſter, &c. to ſhew wherefore he will not 
do it: And have there the ſummoners and this writ, 
| = 
4 Ed. 3. pl. And a prior or abbot or maſter of an hoſpital ſhall have 
8. 14 H. 4. 4a writ of account againſt him who was receiver or bailiff 
Account. in the time of their predeceffor ; and the form of the writ ihall 
124 wid. be ſuch: 1 


2. 17. ibid. 
4 Command 


* 


(a) See 30 Ed. 1. 12). accordant. 10 Ed. 3. 7. 14 Ed. 3. Account 60, 
19 Ed. 2. Brief 839 or 829. Mich. 14 Jac. 1. Rot. 189. in B. R. 
See alſo 10 H. 7. 16. 14 Ed. 3. 11 H. 4. 79. contr. 19 Ed. 2. Briet 


893. 19 Ed. 2. 


* 


Writ of Account; | 
Command A. that he render to I.-ptioreſs of S. a reaſonable 97. 31 xd 


account for the time; &c. bailiff of Alice formerly prioreſs of 3- Account 
S. predeceſſor of the aforeſaid I. and reteiver of the money of 57 28 Ed. 


her the ſaid Alice prioreſs, &c. 5 8 
And another writ thus; Command A: that he render, the defen- 
&. c J dant ſaid 
that he was 


not receiver of the predeceſfor, and admitted good. ao Ed. 3. Account 78. Account 
lies againſt an abbot notwithſtanding the receipt was by the predeceſſor, | 


And another writ thus: Command A. that he render to 
the commonalty of the the town of W. his reaſonable account 
for the time, &c. in which he was receiver of the money of 
the ſaid commonalty in W. And unleſs, &t. And the ſaid 
commonalty ſhall make you ſecure, &e. | 

And note, that the writ of account ſued in the county, may 
at the ſuit of the plaintiff be removed into the Common Pleas 
by a pone, without any cauſe ſhewed in the writ, but ſhall not 
be removed out of the county by the defendant without cauſe 
ſhewed in the pone, &c. As if the defendant plead a foreign 
releaſe, then it ſhall be ſaid in the pone, becauſe the defen- 
dant in pleading in our court in N. in which the plea de- 
pendeth by return of our writ, hath produced a certain writ- 
ing of acquittance under the name of him the ſaid A. con- 
taining in itſelf that he the aforeſaid A. had releaſed all 
actions which he had againſt the aforeſaid B. the defendant 
by reaſon of the account aforeſaid, to him the ſaid B. in the 
county of Lincoln made as it is ſaid, which ſaid writing the 
aforeſaid A. hath abſolutely denied; whetefore becauſe that 

lea ought not to be further carried on in the court afore- 
aid, let execution of this writ be done, if the cauſe be true, 
and otherwiſe not. 


H There is another manner of writ of account founded upon vi. 4 Ed. a. 


the ſtatute of Marlbridge, cap. 23. And that writ lieth (a) Br. 791. | 
where a man ought to make account ab bailiff or receiver, and Where it is | 
hath no lands nor tenements by which he = be diſtrained, — ifbe 
but is vagrant in ſecret places, where he will not be found, land, its 
then the plaintiff ſhall have a writ of account, which is ſufficient ; 
called monſtravit, upon the ſtatute, and the writ is of this but there he 
form: 8 8 5 1 had in the 
| | right of his 

| | wifey bur 66. 

8d. and had not title to be tenant by the curteſy, therefore not ſufficient. 


(a) And note, that lands of which he is ſeiſed in right of his wife, are 
not lands within the ſtatute, on the point in iſſue, whether he had ſufficient 
lands, 4 Ed: à. Brief 791. in the _ coupty. 6 H. 6. Brief 866, 
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your bailiwick, nor can he be found and diſtrained to render 


common council of our realm it is provided, that if bailiffs 


118 ] 


unto us, that whereas A. was his bailiff in K. having the care 


Writ of Account. 
The king to the ſheriff, &c. The prior of N. hath ſhewed 


and adminiſtration of all his affairs and goods, the ſame A. 
his account not being paid, ſeeking ſubterfuges, lies hid in 


to the ſaid prior his account aforeſaid : And becauſe by the 


who are bound to render their account to their lords do 
withdraw themſelves, and have not lands or tenements where- 
by they may be diſtrained, they ſhall be attached by thein 
bodies, ſo that the ſheriff in whoſe bailiwick they be found, 
ſhall cauſe them to come to render their account; we com- 
mand you, that if the aforeſaid prior ſhall make you ſecure 
of proſecuting his claim, then attach the aforeſaid A. ſo that 
you may have him before our juſtices, &c. ſuch a day, to ren- 
der to the aforeſaid prior his account aforeſaid, as he may 
reaſonably ſhew that he ought to render to him, &c. And 
have, &c. : 

But this writ is not now in uſe, becauſe that by the ſtatute 
of Weſt. 2. cap. 12. made after the ſtatute of Marlbridge, 
proceſs of outlawry is given in a writ of account againſt 
bailiffs and receivers; but yet he may ſue a monſtravit at this 
day, if he will; and the form of the writ of monſtravit di- 
reed unto the ſheriffs of London is ſuch : | 

The king to the ſheriffs of London, greeting : A. hath 
ſhewed unto us, that whereas B. was receiver of the money 
of him the ſaid A. and his bailiff in N. the ſame B. his ac- 


count not being paid, ſeeking ſubterfuges, lies hid in your 


bailiwick, &c. We command you, that if the aforeſaid A. 
ſhall make you ſecure of proſecuting his claim, then attach 
the aforeſaid B. ſo that you may have him before the mayor of 


our city of London and yourſelves, at your next huſtings in 


London, to render to the aforeſaid A. his account aforeſaid, 
as, &c. And have, &c. * 

And the receivers and bailiffs may be put in one writ in the 
monſtravit, thus: Receiver of the money of him the ſaid A. 
and his bailiff in N. But if the writ be ſued in the Common 


| Pleas, then the bailiff muſt be put, as his bailiff and receiver 


| See that in 


account a» 
gainſt one 


of the money of him the ſaid A. in N. 
(a) And a writ of account lieth againſt guardian in ſo- 
cage; but the form of the writ doth vary from the Ow | 
| | o 


(a) No capias or exigent lies in account againſt a guardian, 17 Ed. 3. 80. 
but if the defendant comes in by capias, he ſhall be put to anſwer, for it 


is only a miſcontinuance. 29 Ed. 3. 5. 


— 


1 CEE | : | 
Writ of Account. . 


of the writ againſt the bailiff, &c. and the form is 4 bing 
ſuch: ; | and:receiv- 

| ers the de- 
1 8 5 5 fendant ſaid, 
that he was guardian in ſocage, and not bailiff, and good; pet 32 Ed. 3. Account 60. 


The king to the ſheriff, &c. If A. ſhall make you ſecure, 
&c. then ſummon, &c. B. that he be before our juſtices, &c, 
to ſhew wherefore, whereas it is provided by the common 
council of our realm, that guardians of lands and tznements 13 Ed 3. 
(a) which are held in ſocage, ſhall give to the heirs of thoſe Aceα 77- 
lands and tenements (0), when they ſhall come to full age, 
their reaſonable account of the iſſues forth coming of thoſe 
lands and tenements, for the time in which they had that 
wardſhip by reaſon of the minority of the heirs aforeſaid, he 
the ſaid B. refuleth to render to the aforeſaid A. his reaſon- Notwith- 
able account of the iſſues forth coming of his lands and tene- ſtanding 


ments in N. which are holden in ſocage, and whereof the ſame that he he 
B. had the wardſhip while the aforeſaid A. was under age, as ; 5-00 


D. JIE. | in droit, if 
it is ſaid. And therefore, &c. | the 7 
| | dant hath 
the occupation or manurance of the land, the action lieth, per 32 Ed 3. Account 59, 
Fitz, 27. | | 
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B (c) And if a man during the minority of the heir enter into 270 
the land of the heir which he hath by deſcent, and take the V. old N. B. 
; Z 2 | profits 9. and aftef 


. 


(2) And therefore it is a good iſſue, quod non tenentur in ſocagio, 13 Ed. 
3. Account 77. 22 Ed. 4. 5. that they are held in chivalry per deſendentem 
& non in ſocagio. 11 Hf. 6. 7. f | 

| (5) And ſo note; the occupation charges him, though he be not prochein 

amy, 29 Ed. 3. 5. 4 Ed. 3. 107. accordant. But it ſeems contra if he 

held in chivalry, although the party has no colour. 13 Ed. 3. ibid. 77. 
: Co. Lit. 89. | | 

(c) If one enters and elaims the land as guardian in chivalry, where the 
land is held in ſocage, he ſhall be only bailiff to the infant, 28 Aſſ. 13. 


YO 


K 34 Aſſ 10. and the heir may have account againſt him as guardian in ſo- 
n gagage. 10 Hl. 6. 7 per Cott. 41 Ed. 3. Account 35. 32 Ed. 3. Ac- 
i count 59, And note; the account of guardian in ſocage is only for the 
| iſſues of the land, for if he receive other monies, he ſhall be charged as re- 
A ceiver. 32 Ed. 3. Account 60, | 
- Note; the power of a guardian in ſocage is gone by the taking of a 
n huſband by the infant, and yet they ſhall have account againſt the guardian, 
5 if he continues after. 10 R. 2. Account 132. See Lit. 27. contra 4 Ed. 


3. Account 107. 12 H. 7. 26. 16 Ed. 2. Account 20. 29 Ed. 3.5. 
contra. See allo 33 H. 6. 2. 2 H. 4. 12. That it lies not againſt a 

Dd. diſſeiſor. 
it If a feme guardian in ſoeage takes huſband, account lies againſt both; 
9 and note; the age there was tried by inſpection; quære 18 Ed. 3. 55. it 
lies till the full age of the heir, except the cuſtom enables the infant at 
5 fifte en, 
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5 Writ of Account. 
profits to the uſe of the heir, the heir at full age ſhall have an 


account againſt him as guardian for the profits received until 
he come to the age of fourteen years; and for the profits re- 


149. B. for 
admeaſure- 
ment of 


dower by in- ceived after the heir comes of the age of fourteen years, he 


fant. 16 Ed. ſhall have a writ of account againſt him as bailiff, and not as 
2. Account rdian ; for he cannot be guardian longer for ſocage lands 
"4g 15 4 dur till fourteen years of age: But the heir ſhall not have an 
0 5 Ver action of account againſt him as guardian, until the heir be of 
py the full age of twenty-one years, and that by the words of the 
6 Ed. 3. pl. ſtatute, which are qui cum ad ztatem pervenerit, &. But he 
yy cale ſhall have an action of account againſt him as bailiff durin 
Ta, pry 2 . . . 
his nonage, at what time he will againſt him who taketh the 
profits of the land which he hath by diſcent, be he guardian 
in ſocage in right, &c. | . | 
And a writ appeareth in the Regiſter, that if a man be 
found in arrearages upon his account, and the party plaintiff 
a) do arreft him in London for thoſe arrearages, then he may 
tue a writ in Chancery directed unto the ſheriff, rehearſing 
the whole matter, commanding the ſheriff to detain and keep 
in priſon him who is ſo arreſted, until he hath ſatisfied and 
d the arrearages. And it ſeemeth by the ſame reaſon, that 
| paid the arrearages. 
if a man ſue an action of debt upon arrearages of account be- 
fore auditors, and hath the party arreſted, that he ſhall have a 
- writ out of the Chancery unto the ſheriff, to keep him in pri- 
ſon until he hath paid thoſe arrearages; but I conceive this 
19 H. 6. 4. writ doth not ſtand in law, that he ſhall be kept in priſon 
without anſwering unto the ſuit commenced againſt him. 


271 A man may have a writ of account againſt a woman as D 
14 ie 6. 4. receptrix denariorum, or againſt a chaplain, but not againſt 
16 Ed. 3. an 
Account 52. | 


fiften, and therefore they were at iſſue on the age. 29 Ed. 3. 5. Sceis 
Ed. 2. Account 120. See a feme guardian in ſocage took huſband, acs 
count lies againſt the baron ſole, for the profit taken after the coverture, 
but for thoſe before, againſt both. 8 Ed. 2. Brief 847. See 2 H. 4. 12. 
2. per Hankf. a man diſtrains, & c. in his 6wn name, and after makes 
conuſance as bailiff, he ſhall not have aid of the lord. 7 H. 4. 34. If one 
receives rents from my tenants without my aſſent, account lies, & n' unque 
receiver ſhall not aid him. 4 H. 7. Brief 66. ; | 
(a) Note; If the defendant pleads in bar, and it is found againſt him, he 
ſhall be awarded to the fleet, inſtanter, 39 Ed. 3. 35. but if the-plaintiff 
there leaves him without accounting, he may have a ſcire facias againſt 
the plaintiff; and if the plaintiff does not come at the day, the defendant 
ſhall be diſmiſſed, and thereby the plaintiff has loſt the advantage of the 
judgment; and per Anſham, of the writ alſo. 18 Ed. 2. Account 123. 
See 1 H. 7. 1. But if he will not account, the plaintiff may pray judg- 
ment according to the account. 14 Ed. 3. Account 109. 


Writ of Account. 
an infant (a) 19 H. 6. 5. 3 Ed. 4. 40. 15 Ed. 4. 16. 


contra. | 
E A man may have an account againſt one as bailiff of a 
court or hundred 750. 13 H. 4.8. 1 H. 5. 2. contra. 
F (c) And a man ſhall have an account againſt a prior upon 2 H. 5. 2. 
a receipt had by his commoign, but there the writ doth ſup- 47 Ed. 3.26. 
poſe that he himſelf did receive the money, &c. and ſhall not 4 Ed. 3. ac. 
jay, by the hands of his commoign. And ſo a receipt made 8. 5 Fd. 5 
by the huſband, by the hands of his wife, is his own receipt, 21. Account 
and the writ and the count ſhall ſuppoſe that he himſelf did 100. contra. 
receive, &c. without ſaying by the hands of the wife; but it 
is otherwiſe if a prior or huſband receive money of a ſtranger, 
then the count ſhall be that he received by the band a 
ſtranger, &c. But the writ ſhall be general, tempore quo 
fuit receptor denar* without ſaying by whoſe hands, but he 
{hall ſhew that in the count or declaration. 25 
And if a man deliver goods or money beyond ſea to deliver 41 Ed. 3. 9 
to him again in England at a certain place, he ſhall have an 12. ; 
account for thoſe goods, &c. | | | 
And if a man deliver money to one upon condition, that if 41 Ed. 3.10, 
he do ſuch a thing, he ſhall have the money, if not, then 12 H. 4. 18. 
he who delivered it ſhall have it again; if he perform not *© l. 4. 


| 
| 
the condition, he ſhall have an account againſt him for the 7 rig 
A ſame, | | 
J 
1 


, Account 66. 
H (2) If two have goods in jointure, or in common, and one 
of them deliver the goods to one to render account, he alone 
ſhall have an action for them (e). | | 
If two have a ward, and one take all the profits, the 43 Ed. 2. 21. 
SD other ſhall have an, account againſt him (F). P. 48 Ed. z. 5 Ed. 3.20, 


| (a) In account, it is a good plea to ſay he was under age at the time of 

8 | the reſceit. 21 Ed. 3. 7. See the form of the writ againſt baron and feme, 

on a reſceit by the feme. Dyer 202. | 
(6) Or of anief. 2 H. 5.2, 47 Ed. 3. 16. 

: (c) The count ſhall not abate, but when it ſuppoſes a reſceit by the 


that D. was indebted to A. in ſuch a ſum, and that the defendant received it. 
| Reſolved, 


wk 

2 hands of the commonk, or feme of the plaintiff, or defendant ; but it ſhall 1 
vs not ouſt the defendant of his law. But it ſeems the count is good, ſup- 1 
3 poſing the reſceit immediate in ſuch caſe. 13 H. 4. 8. 2 H. 5. 2. 10 Ed. | b 
4. 6. 15Ed. 4.16. See 4 Ed. 3. pl. 45. 5 Ed. 3. pl. 6. contra. | 1 

* ' (d) See contra 13 Ed. 2. Account 168. 15 Ed. 2. Account 119. 31 1 I 
if Ed. i, Account 126. where one jointenant alone was bailiff. 49 
alt (e) 12 H. 4. 18. per Trem. | 75 4 
nt J) Viz. where he was his bailiff. 21 Ed. 3. 60. Account 66. 14 1 
3 Ed. 3. Account 70. 30 Ed. 1. Account 127. 31 Ed. 1. Account 1 
3. 126. And ſee there a ſummons and ſeverance in account. See 17 Ed. 2. | if 
8 Account 122. 47 Ed. 3. 22. 49 Ed, 3. 28. 1 
. Note; in account by C. againſt B. as receiver by the hands of D. the de- 1 
fendant pleads that A. made the plaintiff and defendant his executors, and . 


— 
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5 Writ of Account. 
[, 54 on (2) If the huſband hath received the profits of the wife's A 


4 Ed. 3 17, (66) If a receiver or bailiff make a deputy, yet the action B 

Fitz. Ac- of account ſhall be brought againſt the receiver or bailiff them- 

count 97. ſelves, and not againft their deputies ; for the deputies receive 
the ſame to their maſters uſes. 


IR. 2. He who is ſurveyor or controller of lands, ſhall not be C 
Axcount 48. charged in account (c). 18 | 
4 Ed. 3. 


Account 34. 12 Ed. 3. ibid. 75. & 13 Ed. 3. ibid. 76. 


3 An apprentice ſhall not be charged to aceount by a writ D 
6 Ed. 3. 3. of account; but the maſter ſhall have a writ of account againſt 
Account 10 . | . wg 

102. 8Ed.';, a Jervant who is ſent to receive money, &c. if he be re- 
V. Account 275 1 | | 

28 receiver, the defendant ſaid that he was his apprentice, and no plea, but he was forced 


to anſwer to the receipt. 


(e) The pariſh prieſt ſhall not be charged for the offerings E 
offered by a writ of account, if it be not otherwiſe agreed be- 
twixt them, &c. for the clerk holds the veſſel in which they 
are put. 6 Ed. 6. pl. 7. , | 1 

It the king grant unto a town the toll of the things ſold in Þ 
the ſame town, for the walling of the town, and other ne- 
ceſſary things in the town, and there be collectors to receive 
the ſame, if the collectors will not render account thereof, 
they may have a commiſſion out of the Chancery to inquire — 

DT, tne 


Reſolved, 1. That account does not lie by one executor againſt the other, 
for the poſſeſſion of the one is the poſſeſſion, of the other. 2. That it is no 
plea here, if he does not ſay that he received the money to render an ac- 
count, & c. for one piece of money cannot be known from another; but it 
is otherwiſe in treſpaſs or detiuue of chattels which may be known. 11 H. 
$-359. 13H; . 1. | 

(a) See 11 R. 2. Account 49. For rent iſſuing out of a freehold, by one 
during the coverture, the feme ſhall have account, and not the huſband's 
executers ; contra of other reſceits. | 

(% And the immediate bailiff ſhall have account againſt his deputy- 
Note; he ſurmiſed that he had accounted. See 4 Ed. 3. 17 & 8. 11 R. 2. 
Account. 1 5 | f 
le) Sce 41 Fd. 3. Account 34. 11 Ed. 3. ib. 75. 13. Ed. ibid. 76. 
Ed 3, 13Ed. 3. - | | 

(4) If theyare not in a bag ſealed. 29 Ed. 3. 20. 8 Ed. 3. 261. 

(e) 25 Ed. 3. 46. But if he was his procurator of the church, to receive 
to his uſe the offcrings, &c. Account lies from the time that he was 
Ba!livus Eccl'. 30 Ed. 3. 1. 25 Ed. 3. 46. 


tor ſhall 


Writ of Debt. 1 
the receipt of toll· money, and the receivers, and to hear and | 
determine the ſame, and to hear their. accounts, and a writ of 


attendance unto the ſheriff, to return a jury before the com- 
miſſioners. e 2, 5 


W 273 


G A Writ of debt properly lieth where a man oweth another C. 5. pa. 79. 


a certain ſum of money by obligation, or by bargain for 10 H. 6: 7. 


a thing ſold, or by contract, or upon a loan made by the cre- a. Ho 


ditor to the debtor, and the debtor will not pay the debt at ment in 


the day mvp that he ought to pay it, then (a) the credi- leet. 

ave an action of debt againſt him for the ſame; and 22 H. 6.56. 
it may be ſued in the county before the ſheriff by juſticies, as gk 7· 3 
well as in the Common Pleas ; and the form of the writ is tf 


. . | . <P . inſt ſuc- 
ſometimes in the debet and detinet, and ſometimes detinet only, 2 e 


and not in the debet, and if it be (3) in the debet it ſhall account to 


abate. It ſhall be always in the debet and detinet, when he his prede- 
who makes the bargain or contract, or lends the money, or he beton, 


comes to 
Wno the uſe of 


to whom the bond is made, bringeth the action againſt him which 


| i the houſe, 
gon the writ ſhall be in the debet, 


(a) See debt and detinue of things brought againſt executors by ſeveral 
præcipes in one Writ. 11 H. 6. 48. 12 H. 6. 1. | 

(5) Note; if leſſee for years rendering rent makes his executors and 
dies, debt lies againſt them in the detinet, 10 H. 7.5. or it may be in the 
debet and detinet, 11 H. 6. 16. but by Hargrave's caſe, it ſhall be in the 
debet only. 5 Co. It is good either way for the occupation, 14 H. 4. 
29. but if leſſee for years of a rent dies, for rent incurred after his death; 
it lies in the detinet. 11 Hf. 6. 36. 
See 14 H. 4. 28. It is ſaid by Fort, that an executor may waive 3 
leaſe for years made to the teſtator, rendering rent. See 11 H. 6. 36. 
It is ſaid, if a termor makes his executors, and dies, and one of the exe- 
cutors occupies the term, that debt lies againſt him alone in the debet and 
detinet. Vide Poſt, M. | f 

See 19 H. 8. 8. 10 H. 7. 8. 22 Ed. 4. 21. 41 Ed. 3. Brief 64. 
47 Ed. 3. 27. : ; 

That a writ of debt lies for a fine to the king, vide ant. 96. 

Though W. 2. cap. 11. gives an action againſt the gaoler that lets out 
of priſon one committed to him for arrearages of account, yet if one be 
committed to him upon condemnation in debt, and he lets him go at large, 
he ſhall have an ation of debt againſt him, though the ſtatute by penal, 
Plowd. 178, a. ; | | | 


F & 
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In debt z. who is bounden, or party to the contract (a) or bargain, or 
gainſt huſ- unto the lending of the money; and money deli by the 
band and writ. But if a man fell twenty quarters of wheat, or a horſe; 


Writ of Debt. 


wife for a if he bring debt for the horſe, the writ ſhall be in the detinet 
debt before only, and the form of the writ ſued in the county before the 


coverture 
the writ 
ſhall be de- | 

bet and detinet; ſo in debt againſt or for the ſucceſſors in reſpe& of obligation made 
to the predeceſſor. 47 Ed. 3. 23; 40 Ed. 3. 16. 9 Ed. 4+ 41. 47 Ed. 3. 23. If 


ſheriff for money, 1s ſuch : 


the heir be to bring debt, it ſhall be in the detiner, 


* 


Ant. jo, 


* 


(5) The king to the ſheriff of Surry, greeting: We com- 


mand vou, that you juſtice A. that juſtly and without delay 


he render to B. twenty ſhillings which he oweth to him as it 

is ſaid, as he ean reaſonably ſhew that he oa to render it 

to him, that we may hear no more clamour for want of juſ- 

tice, &6. Witneſs, &6- | 

An if the writ of debt be for other goods or chattels than 1 

money, then the writ of debt ſhall be ſuch : | 
The king to the ſheriff, &c. We command you, that you 

juſtice A. &c. that he render to B. a certain book, or a cer- 


tain eup, OF a certain horſe, or two lambs of the price of, 


Ke. which he unjuſtly detains from him, &c. 


And if a writ of debt be brought in the county before the k 

ſheriff by juſticies, the plaintiff may remove the plea unto the 
Common Pleas by a pone, without ſhewing cauſe in the writ : 
But the defendant ſhall not remove the plea out of the county 
without ſhewing cauſe in the pone, and yet in the end of the 
writ it ſhall be ſaid, let execution of this writ be done, if the 


cauſe be true, atherwiſe not. And the cauſes wherefore the 


defendant may remove the plea, are many, as appeareth in the 
Regiſter. One, if the deſendant plead a foreign plea, which 
cannot be tried in the county, &c. Or if the defendant ſkew 
that he, before whom the plea is depending, doth maintain 
the plaintiff, or favour him, &c. 


pla 
And if the ou of debt be ſued within any liberty, or court 


of any borough or city, &c. the plaintiff may remove the plea 


by a recoxdare into the Common Pleas without ſhewing any 
cauſe in the writ, But if the defendant ſue to remove the plea 
by a recordare into the Common Pleas, out of any town or 


city, 


(a) See ge Ed. 3. 16. 11 H. 3.6. Vide infrgM. 19 H. 8. 10 H. 
5. A. 22 Ed. 4. 21. ; | 
| (4) Nos; On a julticies, the ſneriff cannot award a capias or a ca. fa. 
4s it ſeems, nor if the ſyithe removed by pone into C. B. and the ſheriff 
return nil habet, the court cannot grant a capias; but it is otherwiſe on 3 
replevin temoved, ut ſupra, 3 Hf. 6. 54. Stat. 25 Ed. 3, cap. 17 


— 


: Writ of Debt. ng 


city, he ought to ſhew cauſe in the writ, as before is ſaid. 
And if the ſheriff remove the plea out of the court by a pone 
at the ſuit of the defendant or plaintiff; and afterwards the 
bailiffs or officers of the court proceed in the plea, and give 


at 1 


r N 
r 


1 
n 


judgment, and award execution, &c. chen the deſendant, or i 

e againſt whom the judgment is given and execution awarded, = 
ſhall have an attachment againſt the bailiffs, or thoſe who ſo di 
proceeded to judgment, &c. to anſwer as well the king for the Th 
contempt, as the party his damages, &c. And the form of 1 
the writ of debt in the Common Pleas is, 1 

L The king to the ſheriff, & c. command A. that juſtly, &c. . 
he render to B. one hundred ſhillings, which he owes to him, 1 


and unjuſtly detains, as it is ſaid ; and unleſs he will do it, 
and the aforeſaid B. ſball make you ſecure, &c. then ſummon 
by good ſummoners the aforeſaid A. &c. . 
M (4) And the rule in the Regiſter is, that in a writ of debt 29 H. 8. 8. 
| of chattels, it is never ſaid, © That he oweth to him.” And Vide ſupra, 

1 if the debt be brought by executors for a duty due to their H. &c. ib. 
| teſtator, the writ ſhall be, which he detains from them, and 
not owes to and detains, becauſe they were not parties to the 
contract. And ſo if debt be brought by the creditor againſt 
executors for the debt of the teſtator, the writ ſhall be, which 
they detain from him, and not owe and detain, although by 
* writ he demand money, viz. twenty pounds, or other ſum 
of money. „ 

A lf a man make B. and a monk his executors, and is indebted [ 120 
unto another, the action of debt ſhall be brought againſt B. 5 
8 abbot and the monk ; and the form of the writ ſhall 

uch: | | 


* 


r 
iN 
. 19 


Command 


% , 


(a) Note; the judgment is for the chattels ox the value, and ſo con- 
—_— See 50 Ed. 3. 16. 9 Ed. 4. 49. Raſt. Entr, 74. Co. 
it. 90. 
If 3 be given either for or againſt executors in debt for « duty 
due by the teſtator, the writ brought on ſuch judgment ſhall be only de- 
| tinet. 11 Hl. 6. 56. adjudged. 10 H. 7. 5. 11 H. 6. 36. So if the 
executors aſſign auditors to the teſtator's accountant, debt on the account 
ſhall be in the detinet only. 10 H. . 61. 11 H. 6. 39. 20 H. 6. 4. 
See 2 H. 4. 13. Note the reaſon of thoſe caſes, where the foundation of 
the action appears of neceflity to commence in the teſtator, the writ ſhall 
be in the detinet, ut ſupra : So if they (the executors) bring debt on a 
judgment given in treſpaſs brought by them of goods taken out of the 
poſſeſſion of their teſtator; contra if it was de bonis teſtatoris extra cuſto- 
diam ſua* ; per Park. EO | 
But if they take an obligation for a contract made to the teſtator, or if 
they ſell goods of the teſtator, it ſhall be debet and detinet, becauſe the 
commencement of the action was in the executors, 20 H. 6. 415. b. 
That it ſball be in the detinet adjudged, Ses 17 Ed. 3. Brief 87. 


i Oo Rad 
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275 Command B. executor of the teſtament of S. and the abbot 
of C. and friar A. of C. concanon of the ſame abbot of C. 
coexecutor of the ſaid teſtament of the aforeſaid B. &c. twen- 

Joinder in ty pounds. And if they bring an action the writ ſhall be: 

3 2 Command D. &c. that he render to B. executor of the teſta- 

Ale for ment of S. and to the abbot of C. friar A. of C. concanon 

years to a of the ſame abbot of C. coexecutor of the ſaid teſtament of 

ſecular man the aforeſaid B. h 

and an ab- And if a man be bound unto B. and an abbot in twenty B 

bot; quære pounds, and B. dieth, his executors and the abbot ſhall join 

hoid. in the action of debt, and the writ ſhall be ſuch : Lit. 61. 

See 16 Eliz, Command C. &c. thet juſtly, &c. he render to B. and M. 

Plow. 441. executors of the teſtament of R. and to the abbot of C. ten 

The heir of pounds, &c. which, &c. and unleſs, &c. and the aforeſaid exe. 

"2a gra cutors and abbot ſhall make you ſecure, &c. | 

_ 4 And if a writ of debt be brought againſt the heir upon an 

| obligation of his anceſtors, the writ ſhall be ſuch : Command 
A. of S. ſon and heir of B. that he render, &c. (a) 

( And if there be divers heirs, then the writ ſhall be, C 
command A of S. brother and one of the heirs of B. and 
B. couſin and the other heir of the ſame B. &c. 

And if a man be in debt, and die inteſtate, or the executors D 
refuſe to be executors, for which the goods come to the hands 
of the ordinary, the creditors ſhall have an aQtion of debt 
againſt the ordinary by the ſtatute of Weſt. 2. cap. 19. and 
the writ ſhall be ſuch : | | | 8 

(e) Command A. biſhop of Lincoln, ts whoſe hand came 
the goods and chattels which were B.'s who died inteſtate, as 

it is ſaid, that juſtly, &c. he render, &c. | 


And 


(a) See a petition in parliament againſt charging the heir in ſuch a caſe. 
Parl. 25 Ed. 3. No. 35. Note; the words fil! & hæred' were omitted, 
yet held good, 10 Ed. 3. 15. yet it is otherwiſe, if the writ be filio & 
hzredi apparenti, and he counts againſt him as ſon and heir generally. 
Paſ 35 Eliz, Rot. 242. Newdigate's caſe, 32 Ed. 3, Brief 289. and 

it ſhall be in the debet. Ibidem 294. |; | „ 
:(b) See 11 H. 7. 12. 11 Ed. 3. Debt 7. 10 Ed. 3. 63. 7 Eliz. 277. 

(e) See 11 H. 4. 71. per Hankf, without counting that he is ordinary 
of the place. See 17 Fd. 2. Brief 822. that it does not lie at common 
law. Dyer 297. vide contr. and note; where it is againlt the biſhop only 
for the goods which he adminiſtered within his dioceſe, adjudged otherwiſe, 
and note; if the ordinary adminiſters 1001. and afterwards commits ad- 
miniſtration, he is yet liable, 12 R. 2. Adminiſtration 21. | 

See 17 Ed. 2, Brief 822. the writ was brought againſt the dean him- 
{elf as guardian, &. and they were at iſſue thereon. See 11 Ed. 3. Exece 
cutor 77. where a writ was brought againſt the executors of a dean, Ald, 
doubted, For by him here the executors are to be charged, for that the 
goods of the inteſtate came to the hands of the ordinary, and yet it ſeems 


they 


Writ of Debt. 


And if the goods come unto the hands of the ordinary, and 
afterwards the ordinary maketh executors, and dieth, the cre- 
ditor ſhall have an action of debt againſt the executors of the 
ordinary, and the writ ſhall be ſuch: | a 

Command A. of B. and C. of T. executors of the teſtament 256 
of maſter R. of P. late dean of the church of bleſſed Peter 

of York, and guardian of the ſpiritualty of the archbiſhop- 
rick of York, the ſee being vacant, to whoſe hands came the 
goods and chattels which were E.'s of B. who died inteſtate, 
as it is ſaid, that juſtly, &c. he render, &c. (2) 

And it appeareth by the Regiſter, that in Anno 16 Ed. 3. 
the plaintift was (Y) anſwered unto ſuch writ which he brought 
againſt the executors of the ordinary. | | 

And there is a'writ of debt in the Regiſter for the ordinary, 14 H. 4. 30. 
againſt him who was indebted to him who died inteſtate. But pr. w 
the opinion of the ſaves of the law at this day is, that the (c) dhe peg, 

ordinary ſhall not have an action of debt againſt thoſe who were alties, 
indebted to the inteſtate, becauſe the action is given to the ad. 
miniſtrator, and the ordinary may commit adminiſtration of 
the goods (4) when he pleaſeth. But before the ſtatute of 
31 Ed. 3. cap. it. the adminiſtrators could not have an 
action of debt againſt the debtors, wherefore it was then 
thought reaſon, that ſome perſon ſhould have the action for 
thoſe debts, &c. But the ordinary at this day may have an 277 
action of treſpaſs for taking them out of his own poſſeſſion, 
but not for taking them out of his poſſeſſion who died inteſ- 
tate, as adminiſtrators may have. | 
| | 3 jo | If 
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they are not chargeable as executors of the ordinary, no more than the 
executors of an adminiſtrator, See Brudenell's caſe, 5 Co. 9. 

Note; the ſtat. of Weſt. 2. cap. 21. 31 Ed. 3. 11. Adminiſtrators 
and the ordinary charged inthe ſame manner, viz. as executors, See 24 
Ed. 3. 54. Rot. Parl. 9 Ed. 2,M. 5. Dyer 271. 

(a) Quod juſte, & c. Note; this clauſe is where the executors refuſe . 
Reg. 141. Dyer236, 6Eliz, 280, a, 11 Ed, 3. Bro. Executors 161. 
Pitz. 77. 19 Ed. 2. Brief $22. 

(5) Note; This writ here is miſtaken, for the writ which he ſpeaks of 
is brought againſt the deacon himſelf, 16 Ed. 2. and not againſt his execu- 
tors. 16 Ed. 3. See 11 Ed. 3. Executors 77. 

(e! See 7 H. 4. 18. 18 H. 6. 23. accordant. And therefore, if A. 
be indebted to B. and B. to C. and B. dies inteſtate, C. cannot attach the 
debt of B. in the hands of the ordinary by the cuſtom of London, Dyer 
247. Quære Kelw. 127. if he can releaſe the debt. See 16 Ed. Exe- 
cutors 77. per Tr. OD 8 5 f 

(4d) Even by Parol; quare 9 H. 3. 5. he may repeal it, and therefore 
the committing the adminiſtration transfers the power from the ordinary to 
the adminiſtrator, and therefore the adminiſtrator ſhall have treſpaſs for a 
treſpaſs done to the goods, or debt for rent arrear, befure the adminiſtration 
committed, and after the death of the teſtator, for the law adjudges him 
adminiſtrator ab initio. 18 H. 6. 23. | 

Note; No account lay for an adminiſtrator at comm on law. 19 Ed. 3. 

| Adminiftrator 
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48 Ed. 3. 1. 
49 Ed. 3. 25. 
20H. 6. 11. 
22. 

8 Ed. 4. 11. 
F.Dett. 168. 


2 R. 3. 
Fitz. Dett 3. 


Writ of Debt. 


If a man be retained in England to do ſervice beyond ſea, E 
receiving ten pounds per annum, he ſhall have an action of 
debt in England where the retainer was. 1 . 

If a man marries a woman who is in debt to divers perſons, F 
the huſband and wife ſhall be ſued for the debts, living the 
wife : But if the wife die, the huſband ſhall not be charged 
for the debt after the death of the wife, if the creditor of the 
huſband and wife do not recover the debt during the cover- 
ture, which was due by the wiſe before the coverture : For 


then, altho' the wife dieth, yet the huſband ſhall be charged 


for that debt by that recovery after the death of the wife. 


(a) A man ſhall be charged in debt for the contract of his G 
bailiff or ſervant, where he giveth authority unto his bailiff or 
ſervant, to buy and ſell for him: And ſo for the contract of 


the wife, if he give ſuch authority to his wife, otherwiſe not. 


27Rd. 3. 48. 


18 Ed. 3. 


Debt 6. 


36 Ed. 3. 7. 


Vebt 10. 


If a man leaſe lands for years rendering rent (5), and for 
| | | default H 


Adminiſtrator 20. Alſo at common law, before the ſtat. 31 Ed. 3. cap. 
11. the ordinary might commit adminiſtration, and therefore he ſhall be 
diſcharged for doing it, Plo. 280. and debt was maintainable againſt them, 


but not by the name of adminiſtrators, but as executors, 38 Ed. 3. 21. 


and the action is given againſt them as adminiſtrators, by the ſtatute 31 
Ed. 3. &c. and fo agreed per omnes. 11 Hf. 4. 93. and Lib, Iutr. 
And therefore the action againſt them is founded on the ſtatute as well as 


the action for them, and therefore he that adminiſters de ſon tort, ſhail not 


be called adminiſtrator, but executor. 35 H. 6. 31. per Moile. 

The form of the count is, cui adminiftratio, &c. per I. S. official loci 
illius ordinar. apud S. poſt Mort' przdiQ* G. commiſſa fuit ; ſo that it is 
neceſſary for the plaintiff to ſhew that the defendant was made adminiſtra- 
tor by the ordinary in his count, elſe it is not good. M4 Ed. 3. 16. per 
cur. 11 H. 4. 73. per Thorn, Hill and Culp. contra Hankf, See contra 
9 H. 5. 7. for it is thereſaid, that it ſhall be intended to be committed by 
the ordinary; and for that it may be ſo intended, you need not count on 2 
commiſſion but by the ordinary in an action againſt them, 356 H. 6. 46. 
(See T. Jon.) alſo the ordinary's right might thereby be drawn in queſtion, 
37 H. 6. 27. and therefore in this caſe it is no plea to ſay N*unque Admi- 
niſtrator, ne unque Adminiſtrator come Adminiſtrator ; but only that ad- 
miniſtration was not committed to him, 35 H. 6. 38. 9 H. 5. 7. 11 
H. 4. 73. per Hill, and if the defendant pleads that adminiſtration was 
committed to him, and I. S. not named, to which he agreed, the other 
ſhall not ſay that I. S. never adminiſtered, without traverſing the com- 


miſſion of the adminiſtration, or the agreement; but it is otherwiſe, if 


ſuch agreement be not ſurmiſed; for there per cur' it is a good iſſue that 
I. S. never adminiſtered. 8 H. 6. 2. 9 H. 6. 6. 20 H. 6. 1. ; 

(a) But if the bailiff in that caſe makes a contract without any ſpecisl 
authority, and it comes to his own uſe, quzre 2 Hl. 3- Debt 8, 34 Ed. 
1, Debt 6. 163. 13 H. 4. Debt 179. 21 H. 7. 4. See a diverſity be. 
tween an agreement for goods and the coming of t to the uſe of the 
maſter. See 27 H. 8. 25, 

(b) So if he makes a leaſe for life tenderiag rent, and ſurrenders, &c. 


17 


— o 


17 Ed. 3. 48, 73. 18 Ed. 3.10. 30 Ed. 3. 7. 38 Ed. 3. 10. contr. by 
ſome, 19 H. 6. 4%. for the re-entry is not a penalty, ſo of a nomine 


brings debt againſt C. and D. and pending the writ, E. repurchaſes. 1. 
If the elder had not aſſets at Common Law, it ſeems of neceſſity, that 


| had nothing, the whole ſhould be levied on the others. 


default of payment, that he ſhall re- enter; if he do re- enter 
in the land for not payment of the rent, yet he may have an 
action of debt for the rent, for which he doth re enter, and 
in the writ ſhall recover the rent, for which he re-entered. 

(a) If a man bind him and his heirs unto another in twenty | 4s 
pounds and dieth, the heir ſhall be charged to pay the ſame, Pebt 135. 
if he have lands by deſcent in fee-ſimple from his anceſtors, A man was 
otherwiſe not. But if a man be bounden in an obligation to bound {to | 
one and his heirs, and the obligee dieth, his heir ſhall not one and his 


have an action of debt upon the obligation, but his executors. , irs, and 


| olden the 
Poſt. 122. G. | 1 heir ſhould 


not have 


debt living the executors. 9 H. 6. 58. The heir mall not have de tinue for a deed bail- 
ed by his father. 9 H. 6. 4. 48 Ed. 3. 12. It is ſaid, that if the ordinary do not com- 


mit adminiſtration, the heir ſhall have debt. 


"BM 


penz. See 38 Ed. 3.22. 18 Ed. 3. 9. 19H.6. 42. 6 H. 7.3. 

(e) See a ſpecial judgment againſt the heir on a nil dicit, Dyer 344. 
when againſt the executors-of the heir; ſo if the eldeſt ſon enters after 
the death of the father, and dies, debt lies againſt the younger ſon, as 
heir to the father. Dyer 368. Note; A. ſeiſed of one acre at Common 
Law, and three acres in gavelkind, obliges himſelf and his heirs by bond 
to B. and dies, having three ſons C. D. and E. E. aliens his purparty, B. 


the writ ought to be againſt all of them, 11 H. 7.12. 38 H. 95.12. 38 
H. 6. 22. and ſo of a vouchee, for they are in eodem gradu. 2. If the 
elder took by diſcent at Common Law, it ſeems that he ſhall be charged 
ſole ; Quære, for thereby his purparty in gavelkind ſhould be alſo liable, 
and therefore adjudged, 11 Ed. 3. Dett 27. contr. but where he has 
aſſets at Common Law, ſee 38 Ed. 3. 22. 3. It ſeems there may be one 
action againſt them, and ſeveral counts, viz. againſt E. as heir general, 
and againſt C, and D. as heirs by gavelkind, for if he does not count ſever- 
allv, he ſhall not have execution but of the lands in gavelkind. Quære 
11 Ed. 3. Dett 7. and ſo incaſe of voucher. 4 Ed. 3. 55. per Will. 
4. The writ onght to be againſt C. D. and E. though E. has nothing, but 
if C. had aſſets at Common Law, and D. and E. nothing, it ſhould be 
brought againſt C. alone, but if the writ had been againſt all, ſeeing E. 

11 Ed. 3 7. 6 
Ed. 3. 50. 6. Although the heir aliens, and repurchaſes before, 5 LF 
ing the writ, he is yet liable. 26 H. 8. 1. 27 Ed. 3. 82, 10 Ed. 3, 
15. adjudged, See 19 H. 6. 46. 48 Ed. 3. 32. 40 Ed. 3. 10. 6. If 
the writ were brought againſt the elder ſon only, and pending that the 
land in gavelkind had deſcended to him and the other, the writ ſhould 
abate ; per Shard. 11 Ed. 3. Debt 7. See 11 H. 7. 12. If A. ſeiſed 
of lands on the part of his father, bind himſelf, and dies without iſſue, 
ſeveral aQtions may be brought againſt the ſeveral heirs, but only one exe- 
cution. Quere, and note; it ſeems that by the re-purchaſe, he ſhall 
abate the writ againſt the elder only. Dyer 230, and 204. Debt _ 

| | 28 
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19 H. 4. 


Debt 166. 


45 Ed. 3. 24. 
ac. if it be 


by deed. 
15 Ed. 4. 
32. cont. 


per cur. 


37 H. 6. 8. 
ac. 21 Hf. 7 


Wr it of Debt. 


ve an action of debt 


5. 5 H. 6. forty ſhillings to the grantee and his heirs, if the rent be ar- 
19. 11 H. rear, the grantee ſhall have debt for the penalty. And ſo the 


5. 95. 
Thirning 


and Skreen, 

that he may 

diſtrain for mitt | 

the penalty, at liberty, or he eſcape out of priſon, (c) the gaoler thall be 
121 {] | | 

quod non 


heir ſhall have the penalty, and ſhall have debt for the ſame, 


becauſe it is an inheritance, and perhaps may continue, &c. 
If a man be condemned in debt or damages, and be com- A 


itted unto priſon for the ſame; if the gaoler ſuffer him to go 


chargeable 


eſt lex, But note, that if a manbe in priſon by a capias ad computand, and after eſcape, 
no debt, but action upon the cale, becauſe he is not in priſon for any duty, by Choke 


and Pigot. 


15 Ed. 4. 19. 16 Ed. 4. 2 and 3. 


againſt three heirs in gavelkind; they were outlawed, and two purchaſe a 


charter of pardon, they ſhall not plead nonage of the third, becauſe he is 
out of court, but muſt anſwer alone, Dyer 224. See where the heir 
ſhall have debt on anwbligation to his anceſtor. 49 Aſſ. 4. See debt by 
the heir on an obligation made to his father and his heir, the defendant 
pleads a releaſe by the father's executors, but was forced to anſwer to the 
deed of his father. 14 Ed. 3. (See 19 H. 6. 41. a difference between 
debt and detinue by the heir.) See 14 Ed. 3. Dett 135, 139, 140. 


(a) If a promiſe be to pay one forty pounds for ſervice done, debt lies, 


and he ſhall count unde devenit obligat. in ſuch a ſum, 29 Ed. 3. 28. 80 
it one promiſe to another twenty pounds if he will marry his daughter, 
debt lies without any ſpecialty. 31 Ed. 2. Dett 8. 24 Ed. 1. Debt 
159. 1K. 2. Debt 166. See 45 Ed. 2. 24. 29 Ed. 3: 33. Ant. 44. 
O. but 14 Ed. 4. 6. contra. 5 

(5) Debt by the executors of a parſon for arrears of an annuity, which 
his predeceſſor had by preſcription, 12 H. 6. 8. ſo a ſucceſſor ſhall be 


charged with the arrears of an annuity incurred in the. life of his predeceſ- 


for, 21 H. 9. 5. yet the ſucceſſor of St. Croſs could not recover damages 
for arrears of annuity in time of his predeceſſor, but only for arrears in 
his own time; nor could a parſon who was preſentative, and not elective. 
20 Aſſ. 4. | | 

(c) Note; tho? the gaoler retakes him, if it be after the writ, it is no 
excuſe, 31 Ed. 1. Debt 162. Note; on the eſcape, againſt the ſheriff 
it is a new debt; and therefore, if the mayor of the ſtaple ſuffers one to 
go at large, who is in priſon for debt for merchandiſe, and a new mayor is, 
debt lies againſt him, not on the ſtatute-ſtaple, but at common law: So 
by Paſton, a releaſe made to him who eſcapes is no plea in debt againſt. 
the ſheriff, 9 H. 6. 19. Debt on eſcape does not lie againſt an heir or 
executor of a gaoler. Dyer 271, 322. 41 Aſl. 15. In debt by the 


conuſee of a {tatute-ſtaple, note 13 Ed 3. Barr. 253. Debt lics by the 


abbot 


(2) If a man promiſe to one twenty gs to marry his K 

daughter, and he marrieth her, he ſhall ha 

againſt him upon that promiſe. . H. 51 Ed. 3. ES 
) If a parſon have an annuity in fee in the right of his L 

church, and the annuity is behind, and the parſon dieth, his 

executors ſhall have debt for the the a 


in the life of the teſtator. © | | 
If a man grant to one a rent in fee, and further grant, that M 


if the rent be behind, &c. that he ſhall forfeit for a penalty 


rrearages of the annuity 


Writ of Debt. 


chargeable in debt to him at whoſe ſuit he was impriſoned, 2979 
and his executors (a). . 5 | 
B If a man lend another man a horſe until a certain day, and $oE4.3.16. 
then he to redeliver the horſe or ten pounds at the ſame day, 
aſter the day if the horſe be not delivered, it is in his election 
to bring an action of debt for the horſe in the detinet, or an 
action of debt for the ten pounds in the debet (9. | 
C (e) If a man make a leaſe for liſe unto a woman, render- 26 d. 3. 64. 
ing rent, if ſhe marry, and after the rent is behind, and the Debt 180. 
wite dieth, the huſband ſhall be charged in action of debt for 10 H. 6. 17. 
the rent behind, becauſe he took the profits of the lands by 9 77 6. 29. 
reaſon of his wife; otherwiſe it is of an obligation made by pe hos 955 
his wife before marriage, then the huſband ſhall not be charg- 4 Ed. 3. 28. 
| cd if a recovery be not againſt him and his wile in the life of 
the wife (4). LETS | 
If a woman be endowed of a rent, and afterwards taketh V. 14H. 6. 
huſband, and the rent is arrear, and the wife dieth, the huſ- 135 6 
band ſhall have an action of debt for the rent, becauſe it was 48 3 
a duty in him during the marriage. But if a man be bounden 
unto a woman, and ſhe taketh huſband, and the day of pay- 
ment cometh during marriage, and after the wife dieth, the 
huſband ſhall not have an action of debt upon the bond, be- 280 


cauſe 


— 


abbot of W. for ſuffering A. to go at large, who was delivered to the 
gaoler by auditors for arrears of account, and it is agreed, 1. That if A. 
eſcapes, and after ſues an ex parte talis, yet pending that, debt lies againſt 
the gaoler. 2. If the defendant let him go at large by the command of 
the abbot, though it be without deed, yet he is diſcharged ; for the abbot 
was ſovereign geoler, and the other but his deputy ; aliter, if it had not 
been fo. See 10 H. 7. 3. 27 H. 8. 24. Cawdry's caſe. If three are 
impriſoned, and one only eſcape, debt lies againſt the ſheriff, if it be on a 
| Joint condemnation. 20 H. 7. Kelw. 68. | 
() See 7 H. 6. 5. and debt againſt a ſheriff. 11 Ed. 2. Debt 172. 
13 H.7. 2. 34 Ed. 1. Debt 162. Stat. 1 R. 2. and Weſtm. 2. and 
&- infra . | a 
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"ec (c) See 13 Ed. 4. 4. 9 Ed. 4. 37, 49. 26 Ed. 3. 71. 
4. (4) Note Sir W. Levings's caſe, 26 Ed. 3. 64. A. grants a rent to B. 
es for life out of the manor of C. and afterwards enfeoffs D. of the manor 
in who takes G. to huſband, and then B. dies, and his executors bring debt 
c. againſt G. and adjudged, 1. That for all arrears incurred after the cover- 
ture, debt lies againſt the huſband; or if he were dead, againſt his exe- 
no cutors; but, 2. For all arrears incurred before the coverture, the action 
iff ſhall be brought againſt the huſband and wife. Sce 10 H. 6. 11, 12, ac- 
to __ cordant, 
is, le) See 10 H. 6. 10. per Babb. and notc 12 R. 2. Account 49. A. 
=. leſſee for the life of a feme covert rendering rent, B. receives the rent. 
nſt. as receiver, the huſband dies, the wife ſhall have account againſt B. and 
OH not againſt the executors of the huſband; aliter as it ſeerned to Babb. 
the & c. if the reſceit had been of a perſonal duty. | 
the | See 1 Lev. 26. 4 Co. 89. 10 H. 7. 11. 6 Ed. 2. Execution 109. 


bot 10 H. 6. 12. 49 Ed. 3. 25. 39 H. 6. 22. 


mers or o- "EN . . 
ther collec- cuſtomer, the cuſtomer is debtor unto kim, and he ſhall upon 


Writ of Debt. 


cauſe it was a duty due unto the wife and a thing in action be- 
fore the marriage (a). 


19 H. 6. 14, (6) If a parſon have an annuity in fee, and the ſame is be- D 


Cure, hind, and the parſon doth refign, yet he ſhall have an action 
Aicue pro* of debt for the arrearages before the reſignation. | | 


Newton And if a man leaſe a manor for life, and the rent is behind, E 


je which the tenants who hold of the manor are to pay, and the 


leflee for life of the manor dieth, his executors ſhall have 
debt for the arrearages of the rent due by the tenants of the 
manor. . 1 
(e) And ſo if the tenant for life of the manor, ſurrender 
his eſtate to him in the reverſion of the manor, yet he ſhall 


have debt againſt the tenants of the manor for the arrearages 
before. | 


- 


(4) If a man have a patent from the king to have a certain F 


ſum for term of years, or for life, out of the cuſtoms of 
37 H. 6.2;. London, and thereupon he have a liberate to the cuſtomer to 
If a liberate pay him, which he delivereth to the cuſtomer, at which time 
be delivered the cuſtomer hath enough in his hands to pay him; now by 
I delivery of the liberate, and the aſſets in the hands of the 


tors that this matter have debt againſt him, 
will ſatisfy, 


they ſhall be diſcharged againſt all others, 27 H. 6. 9. ac. 21 Hf. 6. Debt 43. 


tors award that one ſhall pay the other ten pounds, he ſhall 
have an action of debt upon that arbitrament. | . 
| | I 


(a) Aud yet it is held, the huſband may releaſe it. 15 H. 6. 41. 

(8) See accordant 19 H. 6. 42. and ſo note; the arrears here do not be- 
long to the ſucceſſor, yet ſee 19 H. 6. 44. where it is a ſole corporation 
regular, which cannot make an executor, as an abbot, prior, maſter or 
warden of an hoſpital, & c. there the ſucceſſor ſhall have the arrears of 
an annuity, and ſo of a corporation aggregate, 19 H. 6. 42. per Aſcue. 
See 16 Ed. 3. 22. 4Ed. 3. 9. | ; 

9 — accordant 9 H. 7. 16, 17, yet if it be a leaſe for years, the 
leſſee cannot have debt during the term. 

(4) And ſo ib after delivery of one tally, another is delivered, it lies 
for that firſt delivered. 21 f. 6. Debt 43. 

(e) Note; In debt on arbitrament, the cauſe why ſuch ſum was awar- 
ded, ſhall not come in debate, but in debt on account before auditors, it 
may be debated, whether there were ſuch account, or if there were ſuch 
reſceit by the defendant. 20 H 6. 6. And therefore, if the arrears of 
2 leaſe for years, or a thing be delivered, for which detinue lies, are put 
in the account, the party ſhall have his law, if it appears by examination; 
for notwithſtanding ſuch account, he may have debt for the rent, ot deti- 
nue for the goods, 20 H. 6. 16. and therefore in debt on arrears of an ac- 
_— before auditors, it is a good plea, nul tiel account, or nil debet mo- 
de & forma, and give in evidence, there was not any ſuch account; for 
if fo, there cannot be any arrears. 20 H. 6, 24. 


() If two ſubmit themſelves to an award, and the arbitra- G 


c 


Writ of Debt. 


(a) If an abbot hath an annuity in fee, and the ſame is 37 H. 6. 33. 


q * 


behind, he ſhall not have an action of debt for the arrearages, 
becauſe the annuity continueth. Ed oe ns 
1 Neither ſhall a parſon have an action of debt for the ar- 
rearages of an annuity, which he hath in fee during the time 
' that he is parſon : But if he reſign, he ſhall, or if he dieth, 
his executors ſhall have an action of debt for the ſame. And 
if a man who is (6) bailiff do account (c before auditors, 38 H. 6. 5. 
and it is found that he hath expended more than he hath re- 7 H. 4. 3. 
ceived, for the ſurpluſage he ſhall have an action of debt 
againſt che lord whoſe bailiff he was. But if a receiver ac- 
count, and is found in ſurpluſage, many fay that he ſhall not 
have an action of debt for the ſame, becauſe he is bounden 
to lay out any parcel thereof: But it ſeemeth if he do it by 
command of the lord, that then it is reaſon that he have an 
action of debt againſt the lord for the ſurplufage. 
K (d) An abbot ſhall be charged in an ho of debt upon a 4t Ed, 3. 
loan of money made unto his predeceſſor, if the money came Debt 127. 
to the uſe of the houſe. | 3 Ed. 4. 26. 
L An attorney ſhall have an action of debt againft his client e e 
for money which he hath paid unto any perſon for his client, ae 


| | neral, and 
for coſts of ſuit, or unto his counſel, &c. the count 


M (e) If a man contract to pay money for a thing which he ſpecial. 
hath bought; if he take a bond for the money, the contract 20 Ul. 5. r. 
is diſcharged, and he ſhall not have an action of debt upon Newton, 


281 


FN eq 
„ — —— — * ne — 
— om T2 
4 nr n n 
* © {oa AM \ 
—_ OT N 


c the contract. | 1 
| | ac. 1 H. 6. 
8. per Babbington. 9 Ed. 4. 20. and fo 10 H. 7. 21 and 24. 22 H. 6. 16. 21 UH. 
8 7. 5. Carter. 3 H. 4. 1). 
N (e) If a man maketh a leaſe for years, rendering rent, of [i 
lands deviſable by will, and afterwards deviſeth the reverſion I 
0 f A a of | 1 
01 (a) See 19 H. 6. 42. the caſe of a deſigned parſon well debated. See LY 
17 Ed. 3. 12. 19 Ed. 2. Debt 176. 10 H. 6. 24. 20 and 28 H. 6. 1 
le. (5) Sce 7 H. 4. 3. Note; This allowance before auditors is made + 
5 parcel ef the account, and as well of record, and therefore on ſuch ſur- 
* pluſage, debt lies againſt the executors. See 10 H. 6. 25, ſo adjudged. 
"Wa (c) Becauſe a bailiff by his office is bound to be at expences, 29 Ed. 3. 
* 20. and fo it ſeems is a receiver to merchandize, & c. and a general recei- 
5 ver retained to travel for his reſceits, & c. contr. of a receiver of a cer - 
Th tain ſum, for he ſhall have no allowance of ſuch expences as he makes 
EE - without orders; and note, in ſuch action for ſurpluſage by a bailiff or | 
agg” receiver, he ſhall wage his law. 14 H. 6. 24. 36 H. 6. 6. For the {th 
; wa auditors are made judges in advantage of the maſter, and not of the bailiff; | 'F 
2 l and this was ſo at common law ; ſed contr. adjudged by all the juſtices in 1 
Jeti. C. S. 21 H. 6. 16. 19 Ed. 2. Debt 176. | 5 U 
* (d) See 41 Ed. 3. Debt 127. 13 Ed. 4. 4. 22 Ed. 3. 8. 5 H. 7. | 
hel 25. 39 H. 6. 22. 22 H.6. 56. (L.) 10 Hf. 4. Debt 158. q 
; for (e) But it is otherwiſe, if a ſtranger makes an obligation for the ſame if 


debt. 35 Ed. 3. Debt 83, See 11 H. 4. 79. 13 H. 4. 1. 10 H. 7.21, 
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4 Ed. 4.25, 


_ Danby. 


< H. 7. 24. 
Brion, 13H. 
4. Debt 167. 
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. 5. 
1 H. 6. 
Debt 26. 

7 H. 4. 4. 
4 Ed. 4. 16. 
22 Ed. 4. 67. 
7H. 4. 14. 
4 Ed. 4. 16. 
22 Aſſ. 74. 
21 Ed. 4.67. 
14 H. 7.15, 
12, 20. 

11 H. 4. 44. 
Skrene. 


Writ of Debt. 


of the ſame lands unto a ſtranger in fee, the deviſee ſhall have 
an action of debt for the rent reſerved, without any attorn- 
ment of the tenant for years. But if the leſſor hath granted 
the reverſion by fine or deed, the grantee ſhall not have an 
action of debt without attornment of the leſſee for the rent 
reſerved. 


(a) If a man be indebted, and entereth into religion, his 0 


executors ſhall be ſued for the debt, and not the abbot who 
accepted him into religion. | 


sH.c. 8. 


bond, where he denieth his deed, and afterwards he is taken 
by capias pro fine at the King's ſuit within the year, and com- 
= to priſon; if the gaoler ſuffer him to eſcape, he ſhall 
have an action of debt againſt the gaoler : Yet he was not 
committed to priſon at his ſuit, but at the Wng's ſuit. But 
within the year after the condemnation and judgment, the ſuit 
for the king ſhall ſerve as well for the party as the king, be- 
cauſe the king was intitled to it by the party, but after not : 
For it ſhall be intended that the party is agreed with him who 
is condemned, and therefore after the year he ſhall be put to 
his ſcire facias upon the judgment (c). | | 


It 


(a) See 13 H. 4. Debt 167, 467. 4 Ed. ., 10 191-5 Hey. 18. 


34 H. 6. 6. Lit. 130. (O.) Seeg H. 5. 8. 9 Ed. 2. Debt 171. but 

5 H. 7. 20. 4 Ed. 4. 25. 18 Ed. 4. 19. ſeem contr. . 
(b) See 14 H. 7. 15. 4 Ed. 4. 16. 36 H. 6. 24. 22 Aſſ. 73. Note 

In debt on obligation, the defendant denies his deed, but found againſt him; 


judgment is given, and he taken by capias pro fine, and the plaintiff pray- 


ed an elegit. Stoner ſaid, he ſhould make fine and diſcharge ; but Green 
contr. 1) Ed. 3. 57. and ſee a diverſity inter debt and treſpaſs, 50 Ed. 3. 
6 "See it H. 95.15. 13 H. 7, 41. 5 H. 6. 6. 6Ed. 4.4. 1 H. 7, 
10, 20. 36 H. 6. 33. 7 H. 4. 4. And note, Ahe caſe here put is So- 
mers's caſe in debt on an eſcape, where it was held, that notwithſtanding 
the taking of the party pro fine, yet the plaintiff may pray execution by 
elegit; but yet becauſe the party plaintiff ſhall be ſatisfied his execution 
before the king ſhall be ſatisfied the fine, he ſhall be adjudged to be in exe- 
cution for the party, as well as for the king, ſo that the ſheriff ought not to 
diſmiſs him, although the king had pardoned the fine by aſſent of the par- 


ty. Alſo, by the writ againſt the warden, if he proved by relation, that 


he elected him to be in execution for him ab initio.—Quzre, if the king 
pardons him, and yet the ſheriff detains him, and afterwards he who re- 
covered, ſues an elegit, if the impriſonment after the fine be puniſhable. 

(c) But after the year he may pray that the party be in execution for 
him; ſo if he be taken pro fine (ut ſupra) in foch caſe action or capias 
does not lie as in aſſiſe, rediſſeiſin, &c, 


(6b) If a man be condemned in treſpaſs, or in debt upon aP 


A (a) If a man leaſeth lands for term of years, rendering rent, 
and afterwards the rent is behind, and the leſſee ſurrendereth 9 Ed. 3. 5: 


if he have any thing by deſcent. 


not ſhe wing the commencement, 30 Ed. 3. 10. See 14H. 6.41. 38 
Ed. 3. 10, contr. 19 H. 6. 4. | 


41 Ed. 1. Debt 127. ſo if the commonk makes a deed, teſtifying the debt. 
4 Ed. 2. Debt 168. and ſee 35 Ed. 3. 48. 26 Ed. 3. 55, ) Ed. 3. Debt. 


Writ of Debt. 


his term, yet the leſſor ſhall have an action of debt for the ar Debt 149. 
rearages before, as it ſeemeth by P. 38 Ed. 3. tamen quzre, 3 8 6. 
for the opinion is contrary to 2 H. 6. 5 ER 
If a ſervant will not do his ſervice, by the ſtatute of 24 Ed. g. 14. for 
3. cap. 9. he ſhall be arreſted and committed to the gaol; and if waſte. 
the gaoler ſet him at large, he ſhall loſe ten pounds to the king, 7 H. 6. 2. 
and five pounds to the party. Now if the gaoler ſet ſuch pri- 
ſoner at large, the party who would have him detained, ſhall 
have an action of debt againſt the gaoler. ; 
If a man recover damages in an action of waſte, he may 43 Ed. 3. 2. 


have an action of debt upon the recovery, if he will. 


And ſo a man may have an action of debt upon a ſtatute- 3 Ed. 4. 27. 
merchant or ſtaple, or upon a recognizance, or may have Quzre. 
execution according to the ſtatute, at his pleaſure, 43 Ed. 3. 2. 

A prior did recover an annuity in ſee againſt a parſon, and 
afterwards he ſued a ſcire facias againſt the parſon, and did re- 
cover in the ſcire facias the arrearages of the annuity, and at- 
terwards he Mongol an action of debt againſt the parſon upon 


the recovery in the ſcire facias for the arrearage, and it was 
maintainable. | 


F : 00 An abbot ſhall be charged in an action of debt for vie- 283 
ua 


s, or other neceſſary thing bought by the butler, or other 26 Ed. 3. 55, 
officer who is deputed to make purveyance for the abbey in Debt 165. 
time of vacation. ä 


G (e) If a man levy aid of his tenants ſor the marriage of his 3 Ed. 3 Itin. 


daughter, and dieth, the daughter not married, the daughter North. Fitz. 
ſhall have an action of debt againſt the executors of her father Pebt 57. 

for the aid levied; and if the executors have not any thin 
ſhe ſhall have an action of debt againſt the heir for that aid 


„See 82. Lac. 


(4) If two coparceners make partition, and one granteth or zo Ed. 3. 
promiſeth unto the other a certain ſum of money for the equa- Debt 131. 
: | A a 3 lity 5 


(a) Note; He who ſurrenders in fact, ſnall have the emblements, 30 
Ed. 3. 9. that by the furrender of parcel, the whole rent is extin&t; per 
Monſon. 14 Eliz. Note; ſurrender is a good plea in bar for rent in- 
curred after, 9 Ed. 3. 7. Note; the caſe is ſtronger if it be of a feaſe for 
lives, and yet ſuch was held good, but over-ruled for miſcounting, i. e. 


(b) So for money borrowed or lent, which came to the uſe of the houſe, 


(c) See 3 Ed. 3. Debt 157. it ſhall be in the debet againſt au heir. 
(4) 14 Ed, 3. Debt 137. Co. Lit, 169. b. 


as 


Vide 14 H. 
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Writ de rationabili Parte Bonorum. 


Debt. 44 Ed. this promiſe, and ſhall recover the money. | 

3-21- 44 (a) If a man make a tally, and make bond thereupon, and 
M$. 2. & {cal and deliver it as his deed, yet it ſhall not bind him, but he. 
33 be. may plead againſt the ſame, that he owed him nothing, or 
come debtor wage his law. For an obligation ought to be made 1n writing 
for another in parchment or paper, and not written upon any piece of 


by word, it 
ſhall not wood, as a tally 1s. 


_—— becometh pledge for another upon his promiſe to pay the mo- 


not by the ney, without any writing made thereof; quod vide in title 


ehoes of Pledge acquietand', P. 43 Ed. 3. 31. 


(6b) Writ de rationabili Parte Bonorum. 


. HIS writ lieth where the wife after the death of her huſ- . 


e band cannot have the third part of her huſband's goods 
ſons, and after the debts are paid, and funeral expences performed: For 
maketh one then ſhe may have this writ againſt the executors of her huſ- 
of them his band: And it ſeemeth by the Statute of Magna Charta, c. 18. 


e he that this was the common law of the realm; and ſo it appear- 


all have eth by Glanvil, that it is the common law, that after the 
any part as debts paid, the goods ſhall be divided into three parts: One 
ſon, becauſe part for the wife, another part for ſons and * * and 


N I the third unto the executors; but yet the writs in the Regiſter 
hath ad. rehearſe the cuſtoms of the counties, and are of this form: 
vancement 
by that. A woman did demand the moiety of her huſband's goods, becauſe he had no 
children, and counted upon the cuſtom of the realm. 31 Ed. 3. But 21 H. 6. 1 and 2. 
ſeemeth, it is by cuſtom, and not by the law of the land, 7 Ed. 4. 20. ac. M. 19. and 
20 Eliz. in B. R. A writ was brought and allowed there, notwithſtanding that excep- 
_=_ was taken at it, that it was maiatainable by ſpecial cuſtom in London. 1 Ed. 4. 5. 
illing. ac. 
30 H. 6. Reſpond. 9g. A woman brought the writ for the moiety, and counted upon 


the cuſtom, not ſpeaking of any town, or that it was the cuſtom of the realm. 28 H. 


6. 4. 40 Ed. 3. 8. 3 Ed. 3. Debt 156. Counts by the cuſtom of the town of North- 
ampton, 17 Ed. 99 and 76. and that it is by the common law. 7 Ed. 4. 20. Exception 
was taken becauſe he did not count that the cuſtom did continue, Th 

pi 4 


(a) See 2 R. 2. Debt 4. 12 H. 4.23. 25 Ed. 3. 40. 

(b) Note; This writ is not debet but detinet, and ſo is a ot within the 
ſtat. 21 Jac. 1. of limitation of daten ale Trin. 6 Zar. 1. in C. 
B. Sherwin's caſe. 1 „ ü 


Ser 


ke ; lity of the partition, ſhe ſhall have an action of debt upon 


And a man ſhall have an action of debt againſt him who K 


— — CE 


Writ de rationabili Parte Bonorum. 5 


The king to the ſheriff, &c. If A. who was the wife of B. 
&c. ſhall make you ſecure, &c. then ſummon, &c. C. and D. 
executors of the teſtament of the aforeſaid B. that they be, &c. 
to ſhew (2) wherefore, whereas according to the cuſtom which 
has hitherto obtained in the county aforeſaid, wives after the 
death of their huſbands ought to have a reaſonable part of the 29 Ed. 3. 10 
goods and chattels of their ſaid huſbands, they the ſaid execu- 
tors unjuſtly detain from the aforeſaid A. her reaſoaable part, 
to the value of ten marks, of the goods and chattels which 
were of the aforeſaid B. ſome time her huſband, and refuſe to 
render the ſame to her, to the erent damage and prievance of 
her the ſaid A. and contrary to the cuſtom aforeſaid: And have 
there the ſummoners and this writ, &c. 

And the like writ the ſons and daughters may have againſt 2 Ed. 2. 


the executors; and the form 1s: Fitz. Deti- 
| nue 561. 
: | 30 Ed. ib. 
It hath oftentimes been put in ure at common law, and nevex 


2 


52. And ſee 31 H. 8. 


demurred upon. 


q The king, &c. Becauſe A. of N. and S. his ſiſter, have 285 
made us ſecure, &c. ſummon, &c. I. of H. and E. executors Marriage is 
of the teſtament of R. of N. that they be, &c. to ſhew where- 22 IND 
tore, whereas according to the cuſtom which hath hitherto ob. th, ou 
tained and been approved in the county aforeſaid, the children goods be not 
after the death of their fathers, who are not their heirs () nor given in his 
were promoted in the life of their fathers, ought to have their life, for iſſue 
reaſonable parts of the goods and chattels which were of their as taken 


| fathers aforeſaid, they the ſaid executors unjuſtly detain from 1 


the aforeſaid A. of N. and S. after che death of the aforeſaid Het 155. 
p : A « 4 
R. their father, whoſe heirs they are not, nor who in the life | 
of their ſaid father were promoted, their reaſonable parts to 
. the value of ten pounds, &c. (as above). 
bo | | | 
d See 30 Ed. 3. 26. That it does notlie againſt executors, &c. nor againſt 
» a ſtranger who is poſſeſſed of goods only, 39 Ed. 3. 9. yet it ſeems to lie 
bk againſt an adminiſtrator de bonis non, by cuſtom in Suilex, that where the 
father dies ſeiſed of goods, his heir ſhall have a reaſonable part. See 7 
n Ed. 4. 2. 31 Ed. 3. 25. 1 Ed. 2. Detinue 56. 31 H. 3. Bro. ration- 
J. abil. Part. 6. 17 Ed. 3. 9. 17 Ed. Detinue 78. or 58. F. Detinue 32. 
h- 34 Ed. 2. Detinue 60. 
on (a). See the writ, Quare cum ſecundum Conſuetudinem totius Regni 
A uſitat* & approbat', &c, adjudged good. 30 Ed. 3. 26. 
he (6) So note; the marriage is excluded. 1. It it be not by her father. 
2. If ſhe be not promoted. 3 Ed. 3. Debt 156. See 1 Ed. 2 Detinue 
65, 186, 30 Ed. 3. 26. 39 Ed. 3. 9. 40 Ed, 3. Bro. rationab. Part. 8. 
he | | 
C. 
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Seda by A em. 5 


Quære, If a WEE ad molendinum lieth, where a man by an uſage 
man may 

create a le- mill of B. and afterwards he goeth unto another mill, and (a) 
de chis withdraweth his ſuit from B.'s mill, then may he have this 
gift MP. writ. And alſo it ſeemeth, that the lord may have this writ 
or ſuch ef. againft his free tenants who hold of him to do ſuit at his mill, 
tate, P. 20 and yet he may diſtrain his tenants for the ſuit, and avow for 
Eliz. Com. the ſame. | : 


B. Aleaſe () And by preſcription a man may have ſuit to his mill of the 
75 0 villains of a ſtranger, and have ſectam ad molendinum againft 
parcel of them, and that it ſcemeth by reaſon of their reſidence in cer- 
the de- tain which they dwell upon. And this writ is ſometimes Vi- 
melnzs do- contiel, and ſhall be ſued in the county by a writ of juſticies, 
1 ec ro, at the plaintiff's pleaſure, or in the Common Pleas by a præ- 
S alls cipe, &c. and the form of the writ in the county is ſuch: 

[ 12: The king to the ſheriff, &c. We command you, that you 


Note, 3 Juſtice A. that juitly and without delay he do his ſuit to the 


life of a ma. uſed to do, as it is ſaid, as he can reaſonably ſhew that he 
nor ſhall not ought to do the ſame to it, that we may hear no more clamour 


have this | * N* . 
writ, be. for want of juſtice. Witneſs, &c, 


- Cauſe it is in 

the debet & | : 5 

ſolet. 20 Eliz. Dyer Br. note 127, 128. Curia claudenda lieth for tenant for life, 
and yet the writ is, debet & ſolet. | 


- 


286 - And if the writ be ſued in the Common Pleas, the writ ſhall 
| be thus : | | | 


Comman 


(u) Note in Mich. 3 Car. 1. it was held in the Exchequer, that if the 
king has a manor by wardſhip or otherwiſe, within which is a mill, all 
the tenants cuſtomary and other: within ſuch manor ſhall grind their corn 
at the ſaid mill, though they are not bound thereto by tenure or otherwiſe, 

| viz. during the king's ſeiſin; and this by the ancient prerogative of the 
king. | | | 
$ (5) See 22 H. 6. 14, Secta ad Molend. may be maintained as well b 
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preſcription againſt the reſiauts, as by tenure againſt the tenants, | 
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much each held, and alſo ſhewed ſeiſin and explees, and recovered. 
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time out of mind, &c. hath uſed to grind his corn at the M 


A 


tenant for mill of E. of N. in C. which he oweth to it, and hath been 


See 29 Ed. 3. 12, 17. Note there, the writ was, that he had ſuffered 


grind their corn growing in the ſame lands at his mill, and ſhews how: 


Quod permittat. 

Command A. that juſtly and without delay he do ſuit to the 
mill of E. of N. in 2 which he owetli to it, and hath been 
uſed to do, as it is ſaid: And unleſs he will do it, &c. then 
ſummon, &c. | | 

B. And by the rule in the Regiſter, a man ſhall have a writ of 
Secta, &c. quod faciat ſectam ad furnum, & ad thorale, & ad 
omnia alia hujuſmodi, And tenant for lite, or in dower, may 
maintain this writ in the debet & ſolet, for this is of the nature 
of a writ of the poſſeſſion: But in the debet only ſeemeth to 

be in the meer right. And the defendant ſhall have a view in 
Ca ſecta ad molendinum in the debet & ſolec of land, &c. of the 
„mill in which the ſuit is to be done (2). And the proceſs in a 
D ſecta ad molendinum ſhall be ſummons, attachment and diſ- 
treſs, &c. and if he do appear after default, then ſhall iſſue a 
diſtringas ad audiendum judicium, and yet he may ſue his de- 

. fault (5). And you may ſee the form of the count in this writ 
in the book of entries, where he counteth upon a tenure of 
land, &c. and another count, where he counteth (e) upon pre- | 
ſcription *® Sc. that the the tenant, and all thoſe which held 5 = 
thoſe lands, have uſed to do their ſuit at his mill; quod vid. COMP 
fol. 169. a i 
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uod permitiat. 


1 


F UOD permittat lieth where a man hath common of paſ- 
| Q ture for his cattle, and he is diſturbed by a ſtranger, that 
he cannot uſe his common, then ſhall he have this writ : And 
G this writ may be ſued by juſticies in the county, or in the Com- 
mon Pleas; and the form of the writ is, | 
The king to the ſheriff, &. We command you, that you 27 H. 8. 12, 
juſtice A. that juſtly, &c. he permit B. to have common of 
paſture in N. for one hundred ſheep, &c. or for one hundred 
oxen, &c. which he ought to have, as it is ſaid, as he can rea- 
ſonably ſhew, that we may hear no more clamour thereupon, 
&c. or thus, common of paſture in the land of him the ſaid 
A. which he ought to have therein, &c. Or thus, That he 


rmit A. to have common of paſture in one hundred acres of 
im the ſaid A. 
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And 


(a) See 17 Ed. 3. 29. But not to vouch. 4 Ed. 3. View 149. 13 Ed. 3. 
Voucher 116. yet aid lies therein, although he were ſeiſed of the ſuit by 
the hands of him who prayed aid. 17 Ed. 3, 64. 

(6) See 12 Ed, 3. Proceſs 28, 18 Ed. 3. Judgment 120. 

(e) See t7 Ed. 4. 64. 22 H. 6. 14. 28 Ed. 3. 13. 
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„ 
N 22 


Quod permittat. 


i And the rule in the Regiſter is, when common of paſture 
V. 2 H. 4. is claimed in the land of any perſon certain, then the certain 
13. View number of cattle are not put in the writ, &c. but the form of 


Srantable in the quod permittat ſued in the Common Pleas is ſuch; 
this writ,yet | 


It is ſaid 3 
Ed. 3. that | 
the defendant cannot vouch in a quod permittat, ſo that it is not a præcipe quod reddat. 
Vide 45 Ed, 3. 8. in the view. | | 


The king to the ſheriff, &. Command A. that juſtly, &c. 
he permit B. to have common of paſture in N. and in forty 
287 acres of wood, which he ought to have, as it is ſaid; And un- 
leſs he will do it, and the aforeſaid R. ſhall make you ſecure, 
&c. then ſummon, &c. | | 

And another form of the writ for common append. thns : 
The king to the ſheriff, &. Command A. that juſtly, &c. 
W 80 he permit B. to have common of paſture in N. which belong- 
a 5 * eth to his freehold in the ſame town, or in another town, of 
writ of en- Ca) which he the ſaid A. or the father of the afdreſaid A. 
try upon a whoſe heir he is, unjuſtly and without judgment diffeiſed R. 
diſſeiſin the father of the aforeſaid B. whoſe heir he is; after the firſt 
made to his paſſage over of lord Henry the ſon of king John into Gaſcony, 
anceſtor. as it Is ſaid: And unleſs, &c. | 
| And the rule in the Regiſter is, that the writ of quod per- 

mittat lieth of common of paſture, turbary, piſcary, and rea- 
ſonable eſtovers, againſt a diſſeiſor of a Weill to the plaintiff 
of his anceſtors, by him and his anceſtors, and not in other 
degrees, becauſe he ought to have a writ of right in the debet 
& lolet. RY | 

But an abbot may have a writ of quod permittat of a diflei- 
fin made unto his predeceſſor, and ſhall make mention of the 
diſſeiſin in his writ. m7 | 

And the form of the writ of free (5) fiſhery, is ſuch : 

The king, &c. Command A. &c. that, &c. he permit B. 
to have free fiſhery in the water of him the ſaid A. in N. or 
thus, in the water in N. which he ought and hath been uſed to 
have in the ſame, as it is ſaid: And unleſs, &c. „ 

There is another form of the writ of quod permittat, in the 

nature of Mortdaunceſtor, and is ſuch: | 

» Bd. 26. The king, &c. Command A. that, &c. he permit B. to 
Quod per- have common of paſtyre in N. in which C. father, or mother, 
mittat, | ar 
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a) And note; it ought make the defendant privy to him that did the 
tort 13 Ed. 3. Brief 676. | 5 

() Note; a præcipe does not lie pro piſcaria in aqua, but pro piſcaria 
generally, for thereby the ſoil itſelf is to be recovered. Temp. Ed. 1. 
Brief 861. 4 Ed, 3. Feoffment 79. 


Quod permittat. 


or ſiſter of him the ſaid B. whoſe heir he is, was ſeiſed, as of 
ſee (a), as belonging to his freehold in the ſame towil, the day 
whereon he died : And unleſs, &c. 
L And if it be a common in groſs, then he ought to put this 
clauſe in the writ, As belonging to his freehold, &c. 
And ſo a parſon or an abbot thall have a __ permittat of 31 Ed. 3. 
the ſeiſin of his predeceſſor, and the writ ſhall ſay, Quod pec- 
Command, &c. that he permit B. parſon of the church of _ 8. 
C. to have common of patture in N. of which F. ſome time Qno wg hs 
parſon of C. aforeſaid, &c. was ſeiſed, as in right (/) of his gitar 4. 
church aforeſaid, the day whereon he died, as it is ſaid: And A prebend 
unleſs, &c. | had the writ 
And the rule in the Regiſter is, that in the ſame manner as for meatur- 
is ſaid before of common of paſture, ſo it may be ſaid of all inge der 


in the time 
other commons, as of turbary, piſcary, &c. of his prede- 


M And there are divers other writs of quod permittat of ano- ceſſor. 
ther nature; as a man ſhall have a quod permittat againſt the 
lord, to ſuffer his villains to do ſuit to his mill, &c. and that 
accrueth by uſage and preſcription ; the writ is, 
A The king, &. Command A. that juitly and without de- 288 
lay he permit (e) his villains of C. to do ſuit to the mill of B. [ 124 
&c. in E. &c. And unleſs, &c. and the aforeſaid B. ſhall make If the mil- 
you ſecure, &c. then ſummon, & . ̃ 3 | 
1 And another writ: Command A. G&c. that he permit B. to 1 2 
grind his demeſne corn of N. at the mill of him the ſaid A. in 3 Bae if - 
N. quit of multure, which he ought and hath been uſed to. the tenant 
grind at the ſame mill, as it is ſaid : And unleſs, &c. Or, of the free- 
Command A. &c. that he permit B. to draw water at the well bold 3 Te 
of him the ſaid A. in N. as he ought and hath been uſed to draw tat Ver 
at it, as it is ſaid; And unleſs, &c. Or, that he permit B. 41 Ed. 3. 24. 
to water his flock at the water of him the ſaid A. in N. as he & 44 Ed. 3. 
ought and hath been uſed to water it, as it is ſaid. Or, That 2c- Vi. Ed. 


7 he permit B. to have his free bull in N. as he ought and hath Sy i 85 
been uſed to have, as it is ſaid. Or, that he permit B. to have Quid pars 


his free fold in his demeſne lands in I. which he ought and hath mittat 9. a 

been uſed to have. Or, that he permit B. to have free fiſhery quod per- 

in the water of him the ſaid A. in N. &, Or, that he per- agg . 

K mit B. to have free paſſage over the river Humber in the ſhip _ - 8 
ol him the ſaid A. which he ought and hath been uſed to have : 

in it, as it is ſaid, &c. And unleſs, &c. But a man ſhall 


not 


(a) Ut de feodo, add & de jure. 31 Ed. 1. Brief 854. 

(5) Ut de jure eceleſie, or ut de feodo eccicfiz., 31 Ed, 1. Quod per- 
mittat 8. 

(e) See 17 Ed. 3. 67. 18 Ed. 3. 56, 57, 29 Ed. 3. 13. And note 
that in this wWiit 27S are bound in the multure, and not in the toll, for 


that the mill itſelf is not in demand. See 18 Ed, 3. 57. fi ne defend da- 
mages ſolement. 


Quod permittat. 


not have a quod permittat of reaſonable eſtovers in a wood, or 


in turbary, or in heath, and the like. 

And the like by the rule in the Regiſter, for in lieu thereof 
is given the writ of aſſiſe of novel diſſeiſin by the ſtatute of 
Weſt. 2. cap. 26. 

And a man ſhall have a writ, that he permit him to erect 
ladders in the ſoil of him the ſaid L. in B. contiguous to his 
manſion, for covering and repairing his houſes there, as often 


as need ſhall be, as he ought and hath been uſed to erect them, 


as it is ſaid; And unleſs, &c. 


And a man may have a writ of quod permittat of a corrody; 
as, command P. prior, &c. that he permit B. to have compe- 


tent ſuitenance for himſelf and one boy in victuals and appa- 


rel, and in all other neceſſaries, and in provender for one horſe 
every day: and alſo competent ſuſtenance for four men of the 
company of the ſaid B. four boys, four horſes, four harriers, 
and four ſparrow-hawks every year, at the feaſts of the birth 
of our Lord, Eaſter, Pentecoſt, and All Saints, and for three 
days after every of the ſaid feaſts, in the priory of C. &c. of 


which E. ſome time prior of the place aforeſaid unjuſtly, &c. 


30 Ed. 1. 
Quod per- 
mittat 10. 
Br. battail 


E Js 
4, Ed. 3. 48. 


Quod per- 
mittat 7. 


289 


diſſeiſed F. father of the aforeſaid B. whoſe heir he is, after 
the firſt paſſage over of, &c. | 75 

And in a quod permittat habere chiminum, in the nature of 
the writ of right, and to hold ſuit, and dereign the warrant, 
&c. the defendant came and joined che miſe upon the meer 
right, and was received. EE 

(a) And in a quod permittat by a parſon, he counted of the B 
fee and right, and held ſuit, and dereign, &c. and the tenant 


- came and gaged battail, &c. 'Tempore Regis Ed. 1. 


And tenant in tail ſhall have a quod permittat (5). | 
(e) And in a quod permittat of a common the tenant al- 
ledged the darrein ſeiſin in the plaintiff; and it was adjudged a 
good plea to abate the writ. But there the plaintiff counted 0 
| | the 


(a) 30 Ed. 1. Quod permittat 10. 
(hb) Temp. Ed. 1. Quod permittat 9. 4 Ed. 3. pl. 39. 4 Ed. 3. 2. 
ſo ſhall a tenant for life. 4 Aſſ. 3. 

(c) See a quod permittat by tenant in tail in the debet and ſolet. 4 Ed. 
3- 46. See 4 Ed, 4. 24. 3 Ed. 3. 25. and he ſhall declare on his caſe. 
See 17 Ed. 3. 67, a quod permittat by tenant for life; ſo 4 Aſſ. 3. 

Of common, & c. See a quod permittat of common of paſture of his 
own ſeciſin, it ſhall bind eſplees, &c, and he tendered ſuit, &c. And the 
writ was in the debet & ſolet. Pole defended it, and joined the miſe or 
iſſue, whether he had the better right to hold in ſeveralty, (as he tendered 
it) or the demandant to have the common, &c. and reſolved, 1. That the 
writ being in the debet & ſolet, and ſo a writ of poſſeſſion, that the miſe 
ſhould not be joiued., 2. That he could not have a writ of his own ſeifin in 
the debet; but becauſe the parties were agreed, that the miſe ſhould ſtand, 


the writ was amended, and ſolet ſtruck out, T, 16 Ed. 3, 


uod permittat. 


the ſeiſin of his anceſtor: For a man ſhall have a quod permit- 
tat of his own ſeiſin, as it ſeemeth. 


D And a quod permittat him to reduce a watercourſe, &c. 


which is miſturned, will well lie. | 


E Anda man ſhall have a quod permittat againſt the tenant of 


the freehold for an act done, or a diſturbance done by a ſtran- 
ger who was not tenant of the ſoil. 

And the proceſs in a quod permittat is ſummons, attachment 
and diſtreſs: And if the ſheriff at the ſummons return nihil, 


the plaintiff may pray a (a) capias and have it, quod vide H. 30 Ed. 3. 


39 Ed. 2. 


G And the form of a count in a quod permittat appears in the 


book of entries, fol. 80. on the firſt fide. 


H And if a man build a houſe, or a wall, or other thing which 


is a nuſance unto the freehold of another, and dieth; he whoſe 
nuſance it is ſhall have a writ quod permittat againſt his heir 
that did the nuſance, and the writ is fuch; | 

The king to the ſheriff, &. Command A. that juſtly, 
&c. he permit B. to pull down a certain houſe, or a cer- 
tain wall, or a certain hedge, or a certain mill or ditch, which 


R. the father, or other anceſtor of the aforeſaid A. (6) 


whole heir he is, unjuſtly and without judgment built, to the 
nuſance of the free tenement of C. the father, or other anceſ- 
tor of the aforeſaid B. whoſe heir he is, in the ſame town or 
in other town after the firſt, &c. as it is ſaid, and unleſs he 


do it, &, Or thus: That he permit B. to raiſe or lower a | 


certain pool in L. which the aforeſaid A. unjuſtly lowered or 
raiſed, to the nuſance of his freehold, or of C. father of the 
aforeſaid B. &c. Or thus: That juſtly, &c. he permit B. to 
bring back again the courſe of a certain water in L. into its 
right and ancient courſe, which C. the. mother of the aforeſaid 
A. whoſe heir he is, diverted, to the nuſance, &c. Or thus: 
That juſtly, &c. he permit B. to open a certain way in N. 
which C. father of the aforeſaid A. whoſe heir he is, unjuſtly 
ſtopped up, &c. | 

(ce) And if a man levy a nuſance unto the freehold of ano- 


ther, and he to whom the nuſance is dor.e maketh a feoffment 


in 


(a) And after appearance a diſtringas in lieu of a petit cape, and there- 
fore in a quod permittat againſt two, they ſhall not fourch per diſtreſs. 38 
Ed. 3. I. contra 14 H. 4. See 30 Ed. 3. 3. Note; the party there came 


in by the capias, and therefore was put to an{wer, 


(b) Or predeceſſor, and therefore if the writ be general, ad nocume n- 


tum liberi tenementi ſui, it is a good plea to ſay, that it was not done in 
his time. 2 H. 4. 13. 


(e) So is Penruddock's caſe, 5 Co. after a requeſt to abate it. See 4 


Aff. 3- 4 Ed. 3. 36. 5 Ed. 3. 43. The father erects a lime-kiln, which 
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Quod permittat. 


in fee of the land; and he who did the nuſance maketh a fe- 
offment of the land in which the nuſance is; yet there is a writ 
in the Regiſter for the feoffee of him to whom the nuſance was 
levied againſt the feoffee of the other, to reform that nuſance, 
and the writ is ſuch: „ | 

The king to the ſheriff, &c. Command C. that juſtly, &c. 
he permit B. to make broad a certain way in N. which C. un- 
juſtly and without judgment made narrow. 
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1 125 But this writ 1s not given by the ſtatute, but may ſue, &c. 

| | | Or Bailiw, by the ſtatute Weſt. 2. in caſu conſimili, &c. c. 2. 4. 

hl 34 Ed. r. And a quod permittat of a fair or market ſhall be ſued in A 
1 Br. demand the Common Pleas; and the writ is ſuch: : 

fi. 43. The king to the ſheriff, &c. If A. ſhall make you ſecure, 


&c. then ſummon B. &c. that he be before our juſtices, &c. to 
ſhew wherefore he hath ſet up a certain market, or a certain 
fair in I. to the nuſance of the free market, or free fair of him 
the ſaid A. in the ſame town, or in another, after the firſt, 
&c. as it is Jaid. And have there the ſummoners, &c. 
And the like wnit for the heir, where the father doth levy 
the market or fair unto the nuſance of another fair or market ; 
or for the heir againſt him who levieth the nuſance, &c. | : 
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Writ of Admeaſurement of Paſture. 
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HE writ of admeaſurement of paſturelieth betwixt com- 
moners who have common appendant to their freeholds,. 
if one of them ſurcharge the common by putting in more cat- 
tle in the common, than he (a) ought to . for 
BY: there, 


is a nuſance to B. and after diſcontinues the uſe thereof, and then B. makes 
a leaſe for life; then the father uſes the lime-kiln and dies, and the ſon 
does not abate it on requeſt; a quod permittat lies againſt him: But if the 
father had levied it before the leaſe, and had from time to time uſed it 
during the leaſe, then it had been otherwiſe. Note; the writ there was, 
quod pater levavit ad nocumentum liberi ten'ti ſui, The defendant ſays, 
that he had a f there, and uſed it before the leaſe, &c. 

It ſeems by the ſtatute, it ſhall be brought againſt him that did the tort, 
and the tenements after the alienation, Weſt. 2. cap. 24. alſo it lies for a 
jucceſſor ; and note; in ſuch caſe, the alienee may have aid of him in the 
reverſion or remainder. Quære 30 Ed. 3. 26. 4 Aſſ. 3. Reg. 194. 

(a) Note; If A. grants to B common for one thouſand cattle in four 
carves, and after grants to C. common in the ſame land for one hundred 

| beaſts; if by the ſecond g:ant the beaſts of the firſt grantee cannot have 
uffictent, the ſecond grant is void againſt B. 18 H. 6. 30. Note; the 
| writ 
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Writ of Admeaſurement of Paſture. 


there, then that commoner who is grieved ſhall have this writ 
of admeaſurement of paſture; and by this ſuit all the common- 
ers ſhall be admeaſured, as well thoſe who have not ſurcharg- 


ed the common, as he who hath ſurcharged it, and he who g H. 6. 26. 
bringeth the action ſhall be alſo admeaſured. Ant. 126. 


(2) And the writ is vicontiel, and ſhall be directed unto the 291 


| ſheriff, and ſhall not be returnable ; and the form of the writ View in the 


is ſuch : action. 3 


The king to the ſheriff, &c. A. hath complained unto us, de re 


that B. and G. his wife have unjuſtly ſurcharged his common alſo 32 Ed. 


of paſture in N. ſo that they have in it more beaſts and cattle 3. Voucher 
than they ought to have, and belongs to them to have; and 194. 
therefore we command you, that juſtly and without delay you 
admeaſure that paſture, ſo that the aforeſaid B. and C. may Note, this 
not have in it more beaſts and cattle than they ought to have, Writ is vi- 


and belongs to them to have, according to their freehold which contiel, and 


they have in the ſame town, and that the aforeſaid A. may 8 ng" 
have in that eee ſo many beaſts and cattle as he ought to ges by 7 Ed. 
have, and belongs to him to have, that we may hear no more 4. 23. 18 


clamour, S. Ed. 3. Ad- 


D () And if the tenant ſurcharge the common with his meaſure. 


cattle, &c. the lord ſhall not have the writ of admeaſurement rgb aſe 
againſt the tenant ; but it ſeemeth the lord may diſtrain the : 
ſurpluſage of the cattle damage - feaſant. And ſome ſay, that 
the lord may have an aſſiſe againſt the tenant for the ſur- 
charge, for that he is diſturbed of the profit of his land. 
Quzre of theſe caſes (c). 


But 


writ ſhall be brought againſt him only who ſurcharges; and in this writ all 
ſhajl be admeaſured, but not to their prejudice, ſeeing they are not parties 
to the ſuit. 8 H. 6. 26. 8 | 

(a) Admeaſurement ſeems not to lie for common appendant, or for 
common by ſpecialty ſans number; but for him who has common appur- 
tenant, or a certain common by ſpecialty if he ſurcharge. 22 Aſſ. gs. 

(5) He cannot diſtrein the ſurplus, where the tenant has common ap- 
pendant, until it be admeaſured, 10 Ed. 3. 51. 18 Ed. 3. Admes- 
ſurement 7. per curiam, and yet he may approve it. 

Note; The lord may have an admeaſurement ; but he himſelf ſhall 
not admeaſure, Temp. Ed. 1. Admeaſurement 12. See 6 Co. 54. Cor- 
bet's caſe. | | . 

(e) See Bratt. 229. That the lord may have admeaſurement agaiaft 
his tenant, or e converſo for a commoner againſt the lord. Temp. Ed. 1. 
Admeaſurement 16. Not againſt the lord, becauſe he cannot approve, 
but againſt the tenant who is not lord. ibid, 11. 18 Ed. 3. 80. Admea- 
ſurement 7. If there are two neighbours in a vill, who intercommon 
each in the other's land, admeaſurement does not lie between them; but 
if there are three neighbours A. B. and C. and each intercommons in the 
other's land; if one of them ſurcharge, the whole admeaſurcment lies, 
for he had common in the lands of the three, &c. But where there are 

only 
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Writ of Ad bent of Paſture. 


18Ed.2. 20. But if the lord ſurcharge che common, the tenant ſhall not 
have a writ of admeaſurement againſt the lord, but he ſhall 
have an aſſiſe of common againſt the lord. | 
292 And ſo if the lord do make approvement of the common 
See 179. E. unto himſelf, and do not leave ſufficient common to che te- 
n nant, the tenant ſhall have an aſſiſe, and not a writ of ad- 
meaſurement. And he who hath common appurtenant cer- 
tain, or common by grant certain, ſhall be admeaſured; and 
a tenant ſhall have an admeaſurement againſt him; but he 
who hath a common appurtenant without number, or com- 
mon in groſs without number, ſhall not be ſtinted, for a 
writ of admeaſurement doth not lie againft him. 

And in the time of Ed 1. it was agreed, that one neighbour E 
ſhall have a writ of admeaſurement againſt another, where 
they intercommon by reaſon of neighbourhood. 

And if the ſheriff will not make the admeaſurement, he F 
ſhall have an alias and pluries, vel cauſam nobis ſignifices. ; 
And if he do not return the pluries, he ſhall have an attach- 
ment againſt the ſheriff. And the plea may be removed out 
of the county by a pone, at the ſuit of the plaintiff, without 
ſhewing cauſe in the writ. But at the ſuit of the defendant 
1 * to ſhew cauſe in the writ; and the writ of pone is 

uch : | 

Put, at the petition of the plaintiff before our juſtices, &c. 
ſuch a day, the plea which is in your county by our writ 
between A. and B. of admeaſurement of common of paſture in | 
N. and ſummon, &c. the aforeſaid B. that he be then there H 
to anſwer the aforeſaid A. thereupon, &c. And have, &c. 
this writ and the other writ. Er 

And 
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only two neighbours A. and B. admeaſurement does not lie; for there on 
a ſurcharge, the remedy is by aſſiſe as tertenant, and not as a commoner; 
and a tertenant cannot be admeaſured; but where there are three com- | 
moners or more who intercommon, each ſhall be admeaſured in the lands 
of the other, 18 Ed. 3. 43, 30. Admeaſurement, when againſt . tenant 
of the ſoil. ibid. 4, Sce 18 Ed. 3. Admealurement 7 19 Ed. 3. zo. 

Note; The writ of admeaſurement lies, tho? the plaintiff has diſſeiſed 
the tenant of the common, if he continues ſeiſed of the land to which, 
8 Ed. 2. Admeaſurement 14. And if the defendant has common append- 
ant to his freehold in three ville, it may be admeaſured for the lands in 
one of the vills. Temp. Ed. 1. ibid. 15. Note there, if one has common 
appendant, and the lord of the ſoil grants him common there for two 
hundred beaſts more, whereby the common is ſurcharged; admeaſurement 
hes againſt him, and he ſhall admeaſure within the number granted him, 
and ſhall be put to vouch his grantor to warranty. Temp. Ed. 1. ibid. 16. 
and Brief 862. Sce 22 Aſſ. 65, Admeaſurement 11. 

Note; If the lord leave ſufficient common, but the way is not at fo 
6 good eaſe or plight as it was before, aſſiſe of common lies, by Stourt. 
190 11 H 4. 26. | | 
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Writ of Admeafurement of Paſture. 


G And upon this writ of admeaſurement the plaintiff ſhall, Ed. 4. 22. 
enter his plaint into the county before the ſheriff, as he ſhall Danby. 


do in a replevin ſued by writ, and upon that the ſheriff ſhall 
make a warrant againſt the defendant, &c. and warn him to 
appear: and if he come and plead nothing in bar, or grant it, 
then the ſheriff ſhall make the admeaſurement. 

In a writ of admeaſurement brought againſt one of com- 
—mon in D. the defendant ſaid that he had lands in B. and S. 


to which he had common in the ſame place, and yet the writ 


good; for it is holden there, that the ouſter of the ſurcharge 
ſhall not be in the ſame place only, yet it ſeemeth all * 
common ſhall be admeaſured. Temp. Ed. 1. Admeaſ. 15. 
But if the defendant ſhew cauſe unto the ſheriff wherefore 
the admeaſurement ſhould not be made, then the ſheriff ought 


not to make admeaſurement upon this writ ; but the plaintiff 


ought to remove the plea by a pone into the Common Pleas, 
by which pone the defendant ſhall have day for to appear, &c. 
And if he appear not, then ſhall iſſue a gs directed to 
the ſheriff to diſtrain the party, and ſuch day ſhall be given 
by that writ, that two counties may be kept between the date 
of the writ and the return, and in the counties proclamation 
ſhall be made, that he come and ſhew cauſe why the admea- 
furement ſhould not be made. And if he do not come at the 
return of the diſtringas, then a writ ſhall be awarded unto the 
ſheriff, to make the admeaſurement by his default ; and that 
is given by the ſtatute of Weſt, 2. cap. 8. and the writ is, 
he king to the ſheriff, &c. Whereas A. hath lately com- 
plained to us, that B. and C. have ſurcharged his common of 
paſture in N. ſo that they have more beaſts and cattle in it than 


they ought to have, and 3 to them to have: Wherefore 
y 


we commanded you, that juſtly and without delay you ſhould 
caufe that paſture to be admeaſured, ſo that the atoreſaid B. 
and C. may not have in it more beaſts and cattle than they 
ought to have and belongs to them to have, according to their 
freehold in the ſame town; and that the aforeſaid A. may 
have in that paſture ſo many beaſts and cattle as he ought to 
have and belong to him to have, &c. that we might hear no 
more clamour, &c. and you have done (a) nothing thereupon, 
as we have received information from him the ſaid A. And 
whereas we have ordained in our writ of admeaſurement of 
paſture, that after the grand diſtreſs days ſhall be given, within 
which two counties may be holden, at which proclamation 
ſhall be made, that the defendant ſhall come in to anfver the 
plaintiff ; at which day, if he ſhall not come, admealurement 

| may 


(a) Note ; though nihil be returned to each of the three writs, yet by 
the ſtatute they ſhall proceed to the admeaſurement. 
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Writ of Admeaſurement of Paſture. 


DL 126 J] may be made by default: We command you, as we have here- 
tofore commanded you, that juſtly and without delay you 
cauſe the aforeiaid paſture to be admeaſured, according to the 
tenor of our other writ thereof to you directed, and accord- 
ing to the form of our ſtatute thereof provided and ſet forth, 
that we may not be again ſolicited upon this matter by the 
aforeſaid A. Witneſs, &c. | | 

And when the plea it removed by pone in the Common A 
Pleas, and the plaintiff appears and the defendant, then the 
plaintiff ſhall count againſt the defendant ; and ſee the form of 
the count in the book of entries, fol. 128. | 

And if the defendant do grant to have the admeaſurement, B 
a writ ſhall iſſue to the ſheriff to make admeaſurement, which 
{hall be ſuch : | 

The king to the ſheriff, &. We command you, that 
having taken with you twelve, &c.. by whom, &c. who nei- 
ther, &c. you go in your own perſon to admeaſure the common 
of paſture, and by their oath you cauſe he common of pal- 
ture alorefaid to be admeaſured, ſo that the aforeſaid S. and 
D. may not have more, &c. and to them belongeth not to have, 
according to their freehold which they have in that town : 
And that the aforeſaid R. may have in that paſture ſo many 
beaſts and cattle as he ought to have and belongs to him to 
have, according to his freehold which he hath in that town, 
and the admeaſurement, which, &c. you make known before 
our juſtices under your ſeal and the ſeals of thoſe, &c. 

After the pone returned to remove the plea out of the coun- C 
ty, if the defendant make default at the day of the return of 
the writ, then ſhall iſſue a writ to the ſheriff to diſtrain the U 
deſendant, and in the writ ſhall be contained, that he make 
open proclamation in two counties, &c. that the defendant 
come into the Common Pleas at the day of the return of the 
diſtringas, to anſwer to the plaintiff, &. And if the ſheriff 
return the writ ſerved, and the defendant doth not come, then 
ſhall iſſue a writ to the ſheriff to make the admeaſurement. 

See 128. D. And it appeareth by the book of entries, fol. 123. That a D 
5 writ of admeaſurement doth not lie again the lord of the ſoil 
(a). 
294 And if a man be once admeaſured by a writ of admeaſure- 
18 Ed.3.20. ment directed unto the ſheriff by the ſheriff, &c. and after- 


Admeaſure- wards he ſurchargeth the common again, then the party who 
ment 7. ac', | =, ſued 
and there 


holden that * | G 
it lieth nat SES 


(a) See 2 H. 6. 41. Ard there ſome hold that the defendant ſha!l have | 
admeaſurement. See 8 . 6, 27. 9 Hf. 6. 41, 2 Iaſt. 83. | 
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Writ of Admeaſurement of Paſture. 


ſued the firſt writ ſhall have a writ to the ſheriff, called a fegen _ 
writ de ſecunda ſuperoneratione ; and the writ is ſuch : the leedof 

. | FF PR part of whe 
demeſnes, ſo that the feoffee is in the ſame degree'as the lord hinifelf. 8 Ed. 2. Ad- 
meaſurement 14. In admeafuremeat of paſture the defendant ſaid, that the de- 
mandant, pendent the writ, had e jected him of the common, and no plea ; for not- 
withſtanding that he had not the common, he held the land for which the common is 
ſur charged. a 1 


The king to the ſheriff, &c. A. hath ſhewed unto us, that 
whereas he lately brought to you our writ of admeaſurement 
of his common of paſture in N. which B. unjuſtly ſurcharged; 
and you did admeaſure that paſture by our command, as the 
cuſtom is in our realm, &c. he the ſaid B. hath unjuſtly ſur- 

charged that paſture after the aforeſaid admeaſurement, to the 
great expence and grievance of him the ſaid A. and contrary 
to the form of the ſtatute hereupon provided: And becauſe 
we will relieve the ſaid A. as we are bound to do, according 
to the form of the ſame ſtatute, we command you, that you 
go in your own perſon to that Lee; and diligently inquire, 
by the oath of honeſt and lawful men of your bailiwick, by 
whom the truth of the matter may be better known, touchin 
the ſecond RN of the ſame paſture; and if you ſhall 
find by that inqueſt, that the paſture was again unjuſtly ſur- 
charged by the aforeſaid B. after the admeaſurement, then 
that you anſwer to us at the Exchequer for the beaſts beyond 
the due number put into the paſture after the firft admeaſure- 
C ment, or for the price of them, and remove the ſurcharge 
| aboveſaid. 
F And it appeareth by this writ, that a man ſhall have a writ 
de ſuperoneratione upon the firſt writ of admeaſurement of 
paſture, which is vicontiel, and directed to the ſheriff, if the 
i ſheriff make admeaſurement upon that writ, and afterwards 
F the defendant ſurcharge the common again, as well as upon a 
: writ of admeaſurement awarded out of the Common Pleas 
upon a judgment there given, &c. But upon the writ of ad- 
meaſurement awarded to the ſheriff, by Which he maketh ad- 
meaſurement, if the defendant ſurcharge the common after, 
the writ of ſecund' ſuperoneratione ſhall be awarded out of 
the Chancery : But upon a 1 given in the Common 
Pleas of admeaſurement, &c. if the defendant ſurcharge the 
common, the writ of ſecunda ſuperoneratione ſhall be award- 
ed out of the Common Pleas; and the form of the count in 
a writ of admeafurement is ſuch : | 7 | 
G And whereupon the aforeſaid plaintiff complains, that 
whereas he is ſeiſed of one meſſuage with the appurtenances 
N in 8. to which he the ſaid plaintiff hath and ought to have 
B b common 
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Writ de Reparatione facienda. 


common of paſture, with four horſes, in one hundred acres 
of paſture called B. every year throughout the whole year, 
appurtenant. And the ae defendant is ſeiſed in his de- 
meſne as of fee of four yard-lands with the appurtenances 
in the ſame town, to which the ſaid defendant hath and ought 
to have common of paſture,-with one hundred horſes and 
twenty oxen, &c. every year throughout the whole year, ap- 
Purtenant ; the aforeſaid defendant hath unjuſtly ſurcharged 
the common of paſture aforeſaid called B. ſo that he hath 
more beaſts and cattle in it than he ought to have, and to him 
belongs to have; whereupon he ſaith that he is injured, and 
hath ſuſtained damage to twenty pounds, and prays admeaſure- 
ment. 5 
295 And by the writ of ſecunda ſuperoneratione the plaintiff H 
ſhall recover his damages againſt him that was defendant in the 
firſt writ, and alſo he ſhall forfeit unto the king the cattle 
which he put in over the due number after the admeaſurement 
made. And all this is by the ftatute of Weſſ. 2. vide ant. 
| 125. | 
1 | (a) And note, that by the writ of admeaſurement all the 1 
commoners ſhall be admeaſured as well as thoſe who were par- 
ties to the writ. But yet it any of thoſe who are commoners, 
which were not parties to the writs of admeaſurement, &c. 
do ſurcharge the common after admeaſurement, they ſhall not 
forfeit their cattle, nor the value of thew that were in the 
paſture above the due number, becauſe they were not parties 
to the ſtrſt - writ, nor the party ſhall recover damages againſt 
1 them for this ſurcharge in this writ. For the writ of ſecunda 
= . 127 ] ſuperoneratione doth not lie but only againſt him, againſt 
=_ whom the firſt writ was ſued forth. | - 3 


Writ de Reparatione facienda. 


A 


11Co. 5. b. F i H E writ de reparatione facienda lieth in divers caſes; 
one is, where there are three tenants in common or joint, 

or pro indiviſo of a mill or a houſe, &c. which falls to * 

and one will repair, but the other will not repair the ſame; 

he ſhall have this writ againſt them; and the writ is ſuch : 

5 : | | The 

(a) But note; The judgment on the admeaſurement, is only to extend 


between the parties: for if any other be aggrieved, he ought to bring a 
new admeaſurement. 18 Ed, 3. Admeaſurement 7, : 
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Writ de Reparatione facienda. 


B The king to the ſheriff, &c. If A. ſhall: make you ſecure, 
&c. then ſummon, &e. B. and C. that they be, &c. to ſhew 
wherefore whereas they the ſaid A. B. and C. hold a certain 5 
mill in N. undivided, and receive the iſſues thereof 1 by 
equal portion, and are bound to repair and keep up the ſame 
mill, and they the ſaid B. and C. although they receive their 
ſhare of thoſe profits happening, yet they refuſe to contribute 
to the reparation and ſupport of the ſaid mill, to the great da- 
mage and grievance of him the ſaid A. as it is ſaid: And 
have there the ſummoners, ce. 

'C Ando if a man have a houſe adjoining to my houſe, and 
he ſuffer his houſe to lie in decay, to the annoyance of my 
houſe ; I ſhall have a writ againſt him to repair his houſe in 
ſuch form : | *] e 
D Command A. that, &c. he cauſe to be repaired his certain 11H. 4. 83. 
houſe in N. which threatens deſtruction, to the nuſanee of the 
freehold of B. in the ſame town, which he ought and hath 
been uſed to repair, as it is ſaid, &c. and unleſs, &c. 

And ſo if I have a paſſage over a bridge, and another 
ought to repair the bridge, and he ſuffer the ſame to fall to 
decay, I ſhall have a writ againſt him in this form: 

The king, &c. Command A. that, &c. he together with B. 
and C. his partners, cauſe to be repaired the bridge or a cer- 

| tain pool in N. which he ought to repair with them, as it is 
ſaid, and unleſs, &c. or thus, a certain bridge, or a certain 296 
pool which is fallen down, or broken down to the nuſance of 
(a) the freehold of B. in the ſame town, which he ought and 
hath been uſed to do, &c. as it is ſaid; or thus, to N to be 
repaired with B. and C. his partners, the ditches and walls in 
N. which are fallen down, to the nuſance of the freehold of 
B. and C. which he ought and hath uſed to repair with them, 
as it is ſaid, &c. | | 6 

And if any bridge, wall or ſewer be broken, unto the an- 
noyance of the country, upon a ſurmiſe made by any perſon 
thereof in Chancery, .that certain perſons ought to repair the 
ſame,” he ſhall have a writ unto the ſheriff to diſtrain ſuch 

pPerſons to diſtrain the ſame ; but it appeareth (5) by the Re- 

giſter, that the king ſhall ſend his commiſſion to the ſheriff 
A to enquire who ought to make ſuch bridge, and that he diſtrain 
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(a) And note; In this writ the party recovers his damages, and it ſhall 
be awarded that the defendant repair, and that he be diſtrained to do it. 
18 Ed. 3. 23. $0 in this writ he ſhall habe the view ; contra if it be but 
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: an action on the caſe for not repairing, for there he ſhall recover but da- | o 
mages. 7 H. 4. 8. h 10a 
4 (5) Oa a commiſſion an inqueſt was found (and returned into Chancery, 1338118 
5 and ſent thence into B. C.) that the abbot of W. and his predeceſſors, had if ? 
| repaired the bridge of S. 5 | | £10489: 
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Writ de Reparatione facienda. 


them to make the ſame, and repair it. But by the flatute of 
28 Ed. 3. cap. 9. (2) a commuttion 1tall not be made unto the 
ſheri!! to take an indictment ; and the king may ſend unto 
the theriff to diſtrain thoſe perſons who ought to make or re- 
pair ſuch a way; or cauſey, or pavement, and upon it an alias 
and pluries if it be not done, and an attachment upon the 
ſame; and if the bridge or way be in the confines of the coun- 
ty, he ſhall have ſeveral writs unto every 1heritf to diſtrain 
{4 tay in their bailiwicks, that they, with the men in other 
counties, ihall make and repair the bridges and ways, &c. 
And there is another writ in the Regiſter in the title of the 
writ of ex gravi querela, thus : „ Els 
The king to the mayor and ſheriff of A. greeting: It is F 
ſhewed unto us on the behalf of W. that whereas he hath a 
certain cellar with the appurtenances in the ſaid town of A. 
and I. hath a certain cellar with the appurtenances in the ſame 
town, over the cellar aforeſaid, thrown and broken down to 
tha nuſance of the cellar of him the ſaid W. and by the afore- 
ſaid I. according to the cuſtom of the ſaid town ought to be 
repaired ; nevertheleſs he the ſaid I. refuſes to repair that cel- 
lar, as it is ſaid, - to the great damage of him the ſaid W. and 4 
contrary to the cuſtom atoreſaid, and becauſe we will not that 
he the ſaid W. be injured in this matter, we command you, 
that having called before you the parties aforeſaid, and having 
heard their reaſons ſeverally thereupon, you cauſe due . 
ſpeedy complement of juſtice to be done to him the ſaid W. E 
in the premiſſes, as of right and according to the cuſtom, &c. 
| And thereupon the mayor and ſheriffs, or bailiffs ſhall pro- 
: ceed, and award proceſs againſt the parties; and if they will 
f not do it, he may have an alias and pluries, and attachment c 
againſt the mayor and bailiffs. i 


2% Mrit de Curia claudenda, and for repairing 
of Hedges. 


HE writ of curia claudenda may be ſued before the ſhe- G 
_ riff in the (5) county, and then the writ is ſuch : ws 
r v e 


(a) Note; It ſeems ſuch comtniſſions were principally to redreſs nuſances 
which were within the precincts of franchiſes, or leets of other lords, 
and ſo not puniſhable in the ſheriff's turn, 29 Ed. 3. 21. 
() Note; A curia claudenda ſhall be brought only in the county where 
the lands which ought to be incloſed lie, per Skipw. But caſe ſhall be 
brought in that county which is damaged by the nonigcloſure; and if _ 


. 
cd oO wo 1 


Iy, &c. he incloſe his land in N. whic 


incloſe his 


not lie but for him who 


The king to the ſheriff, &e. That you juſtice A. that Juſt 11 R. 2. 


5 | | is open, to the nulance curia clau- 
of the freehold of B. in the ſame town, (or in another town) _ 8. L. 
which he ought and hath uſed to incloſe, as it is ſaid, and 1% + 


which he can reaſonably ihew he ought to incloſe it, that we gught to be 


may hear no more clamour for want of juſtice, &c. E in the debet 

H And this u rit lieth where one ought for to incloſe his land and ſolet, 
from, his neighbour, and will not. do it, he ſhall have this 
writ; and the writ may be ſued in the Common Pleas, and |, have 


and the te- 
naot for life 


then the writ is ſuch (a) : | the writ. 2 
The king, &c. Command A. that juſtly, &c. he incloſe H. 4. 11. I.. 
Fg in N. which is open, to the nuſance of the 5E4.4. 118, 

ſreehold of B. &c. which he ought and hath uſed to incloſe, had un 
and unleſs, Cc. (3) N . | this writ be- 


. 


a | | | fore he be 
damnified. Qui timet. 27 H. 6. curia claud'. A nontenure is a good plea in the 


_ writ. 


And this writ ſhall be removed out of the county at the ſuit [ 128 J 
of the plaintiff without cauſe, and at the ſuit of the defendant 16 H. 3. 9. 
he ought to ſhew cauſe in the writ, and in the end of the writ ber Fineux, 
ſhall be this clauſe: Let execution of this writ be done, if the _— —_ 
cauſe be true, otherwiſe not. i h acme 

And the curia claudenda-doth not lie but againſt him who incloſure 
(e) hath a cloſe adjoining unto the plaintiff's land, and it doth and dama- 

x h a freehold in the land, for tenant 8<* 


= 


for years ſhall not have this writ, and the view lieth in this 
writ (4). . | eee 5g cur claud”. 
But it ſeemeth that if a man have common in a great waſte „ H. _ ib 
to him and his heirs, or for life, and he who hath the land 3? 13 K. 2. 
adjoining unto the waſte and ſoil, and who ought to encloſe, Cur' claud. 
enter into the waſte, and will not make this encloſure ; yet the 3. 
commoner ſhall not have this action for the damages which he 12 H. 8. 2. 
ſuſtaineth, &c. although the commoner may diſtrain the cattle f £4: 3: 4. 


22 Ed. 4. 


damage. feaſant in the Iand which is his common, for the ae 5 
5 „„ doth 22 H. 6. 9. 


be on the preſcription, the venue ſhall come de utroq” comiĩtatu, per SkipwW. 
11 R. 2. Action fur le caſe 36, &c. and ſee there caſe for an incloſure ;: 
and note, the writ was ad nocumentum, 29 Ed. 3. 20. 

(a) Sce 2 R. 2, Aion ſur le caſe 36. 

OG) Sce 22 Fd, 4. Curia claudenda 2. 1 H. 6. 33. 7H. 6.pl.4. 
1 . 6. pl. 7 81 Le : 
11 Note . count ſappoſes that the lands of the plaintiff are con» 
tiguouſly adjacent to the cloſe of the defendant, ard this is iſſuable, for 
none ſhall have this writ, but he Who has the land next acjoining, by 
Newton, 22 H. 6. 8, and 9. and Meyle contr' Priſot. See 13 H. 7. 
Kelw. 130. 75 H. 6. Cur claud' 4 13 R. 2. pl. 3. 17 H. 6. pl. 4 

(4) Both for the one and the other's land, &c. 49 Ed. 3. 47. 


22 Hf. 6. 7,8. 
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ing, if he have the action (a). 


„ 1 : 


- encloſe the ſaid cloſe, and the hedges. of the ſame clo 


* Writ de Curia claudenda. 
doth ſuppoſe, ad nocumentum liberi tenement” of the plaintiff, 
whic h proveth that the plaintiff ought to have the foil adjoin- 


And 


(a) Note; If A; he bound to incloſe againſt B. and B. againſt C. and 


beaſts eſcape out of the land of C. into the land of B. and thence into the 
land of A. A. ſhall not have treſpaſs againſt C. But if A. be bound to 
incloſe againſt B. and the beaſts of B. eſcape into the lands of A. and 


thence into the land of one D a ſtranger, there D. ſhall have treſpaſs, and 


B. be put to a curia claudenda againſt A. and ſo the books 10 Ed. 4. 7. an 


26 H. 6. Barr, 68. are to be reconciled: But it is otherwiſe if beaſts 
eſcape in view of the owner by default of 'incloſure, as out of a highway, 
& c. and freſh ſuit be ſhewn in juſtification z but if it does not appear they 
were in view of the owner, freſh ſuit ſhall not be pleaded in bar, except 
the plaintiff alledges notice. 15 H. 7. 17. 22 Ed. 4. 8, 49. 10 Ed. 
Note as to Incloſure. 

1. If beaſts eſcape into your land for default of incloſure, where you 
are bound to incloſe, you ſhall have no advantage thereof on the general 
iſſue, but ought to plead in ſpecial. 18 H. 8. 6. 5 GT NT 

2. Sce the form of the plea; ought not to have his ,aQion againſt him 


. 


the ſaid G. becauſe he ſays that long before, &c, he was ſeiſed of a-cer- 


tain cloſe in S. aforelaid called D. contigubuſly adjoining to the aforeſaid 
cloſe of the ſaid A. called C. in which the treſpaſs aforeſaid is ſuppoſed 
to be done, iu his demeſne as of fee, and that the aforeſaid A. and all 
thoſe whole eſtate he hath in the cloſe called C. aforeſaid, frem time 
whereof the memory of man is not to the contrary, have been uſed to 

s. of ſe towards the cloſe 
of him the ſaid G. ſufficiently to repair and amend, ' and that before the 
time when, &c. he the ſaid G. put his beaſts into his ſaid cloſe to be de- 
paſtured, and becauſe the hedges between the cloſe of the "aforeſaid. A. 
towards the cloſe of him the aforeſaid, G. were broken and not repaired, 
the aforeſaid beaſts from the ſame cloſe of the ſaid G. for want of ſuffici- 
ent reparation of the hedges of the cloſe, of him the ſaid A. at the time 
aforeſaid entered, & c. And this, &c. Raſt. Entr. 621. And ſec the 
ſame form of pleading, int* Sagevill and Millard for a'treipaſs'in the park 


of Cheenye, where the plaintiff replied, That he is ſeiſed of a piece of 


land of ſeven feet in longitudine (latitud') & 20 verge in latitudine (lon- 
gitud*) lying between the lands of the ſaid G. and thoſe of C. and that 


the beaſts on the day of the treſpaſs, came into his ſaid place of land, and 
there broke the ſaid cloſe, & c. abſque hoc, that the defendant's cloſe is 


contiguouſly adjacent to the cloſe of C. modo & forma. And the other 
party ſaid, it was, &c, and it was found for the plaintiff, and twenty 
pounds damages for the piece of land, and forty ſhillings for the cloſe ; 
and it was adjudged that the plaintiff ſhould recover. : 

Note; It is a good iſſue to traverſe the preſcription z for if the plaintiff 


be not bound to incloſe (though he has voluntarily incloſed) it will be to 
no purpoſe; for if A. and B. have lands adjoining, where there is no in- 


cloſure, the one ſhall have treſpaſs againſt the other, on an eſcape of 
their beaſts ce ſpective y, Dyer 372. Raſt. Entr, 621. 20 Ed. 4. 10. 
although wild dogs, & c. drive the cattle of the one into the lands of the 


other; and 22 H. 6. 9. and the writ ſhall be quare clauſum fregit, for it 


is a cloſe in law. | 
2, If 


v 


— 


Writ of Quo Jure. ̃ 


D And the procefs in this writ is ſummons, attachment and 299 

diſtreſs, and if he do appear and afterwards make default, he 22 Ed. 4. 

ſhall have a diſtringas in the place of a petit cape, & And Iue 127. 

if he make default at the day of the return of that writ, he 1 Fg hs 
| ſhall have a writ to enquire of damages, and alſo a writ to Cur' elaud' 

E diſtrain him to make the reparations, &c. And in this writ 3. | 

in his count he ought to ſhew the certainty of the land which 29 H. 6. 

the plaintiff hath adjoining unto the defendant, and the cer- 38 Dyer. 

tainty of the land which the defendant hath there adjoinin 

which he ought to encloſe. And to alledge a preſcription o 

the encloſure, &c. as appeareth in the count of the Look of 

entries, fol. 32. So it is holden 22 H. 6. for if it be by in- 

denture or compoſition, then he ſhall be put to his writ of 


covenant. | 
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V rit of Quo Jure. 


| hath no- 
thing in the lands in which he claimeth common, 


— 


F IE writ of quo jure, where a man hath lands in fee, and | 1 
1 another claimeth common in that land, he who owneth 10 Nl 
that land ſhall have this writ againſt that commoner who It fl 4: 72: 19 

. : in "YI. ; good IEA il 
claimeth the common, and the writ is ſuch : plea to ſay, 1 
n W | | The That he 19 
| * 


. 
EE 


2. If the defendant pleads that he is ſeiſed in his demeſne, as of fee, 
of the cloſe of D. the plaintiff may reply, that J. S. was ſeiſed, abſque 
hoc, that the defendant was ſeiſed in his demeſne as of fee, and ſo cauſe 
the preciſe eſtate to come in queſtion: But if the defendant had pleaded 
generally, that he was ſeiſed of the cloſe adjoining, or that the cloſe ad- 
Joining was his freehold 3 there the plaintiff ſhall reply, that he had no- 
thing in the cloſe adjoining at the time, &c, and this ſhall make the iſſue, 
Dyer 365. Sir Fra. Leak's cafe. . 4 

3. That ex conſequenti it follows, none can have advantage of this juſ- 
tification, but he who claims an intereſt in the land adjoining to D. viz, 
2 common path, highway, licence, leaſe, & c. and the efcre if A. be 
bound to incloſe with B. who has a cloſe adjoining, and the beaſts of GC. 
who has another cloſe adjoining, eſcape into the land of B. and thence jnto 
the land of A. A. ſhall have treſpaſs for this; and ſo held by Newton, 
21 H. 6. 53. 22 H. 6. 9. for they were treſpaſſers to B otherwiſe if 
C. had had common, or a way in the land of B. or (as it ſeem« to me) 
if B. had been bound to incloſe againſt C. 22 Ed. 4. Cutia claudenda. 
2, adjudged, | 

4. Hence it follows, that the iſſue is well joined in the principal caſe ; 
for the defendant had not the cloſe immediate; fo his beaſts did wrong, 
when they entered into the you. of land out of the park; and there- 
fore, if A. be bound to incloſe againſt B. who has twenty acres adjoiningy 
and A. purchaſes one acre contiguouſly adjacent to the incloſure, A. hall 
not be compelled to ineloſe. If A. has a cloſe which he uſed to m— 

: | 4 


* 
£ * 


1 | it is ſajd : And have there, &c. 


300 


Poſt. 133. 


Writ de Rationabilibus Diviſis 


* 


The king to the ſheriff, &c. If A. ſhall make you ſecure, G 
; &c, then 10 


mmon, &c. B. that he be, &c. to ſhew by what 


4 


right he demands common of paſture in the land of him the 


+ Taid A. as the ſaid A. hath no common in the land of him the 
3 {aid B. (a) neither doth the ſaid B. ſervice to him for which 


1 * ww» . » 


e ought to have common in the land of him the ſaid A. as 


And this writ lieth for the lord of a town, or of a waſte, H 
or for any other tenant who claimeth common in his land; al- 
though he be not lord of the waſte, nor the town. 
And this, writ is a writ of right in its nature, for when the J 
laintiff hath declared in this writ, the tenant ſhall make de- 
Pad and ſet out his title to the common, () and alledge ſeiſin 
thereof, and the eſplees, and that ſuch is his right he offers, 
&c. as the demandant ſhall do in a writ of right; and then 
the plaintiff in the quo jure ſhall make defence, and deny the 
ſeiſin alledged by the defends, and join the miſe upon the 
meer right, or by battail, and ſee 3 count and the form of 
pleading in a quo jure, Lib. Ent. 96 and 80. 


” 


And in a quo jure 79 7 by two, ſummons and ſeverance K 
Uuůeth, and the nonſuit of t 


lie lu je one ſhall not be the nonſuit of 
the other. And this 17 jure lieth againſt ſeveral tenants, as 
it appeareth, H. 24 H. 3. But in that caſe they ſhall, it 
ſeemeth, make ſeveral defences, and make ſeveral titles, and 
join the miſe ſeverally. And the view ſhall be granted in this 
writ. And the proceſs in this writ is ſummons, attachment 
and diſtreſs, _ after appearance if the defendant make de- ], 
fault, a grand diſtreſs ſhall iſſue out in the place of petit cape, 


&c. 


Writ de Rationalibus Divifts. 


JH writ de rationabilibus divifis, is in its nature a writ M 


o 


| of right; and lieth properly where two men have lands 
in divers towns or hamlets, ſo that the one is ſeiſed of the land 


and afterwards has an acre of land contiguouſly adjoining, and then lets 
out his incloſure, with limits, &c, Yer he that as the land adjoiping, 


all not juſtify, for default of incloſuxe, Theſe points are reſolved. 21 
. 

(Vet note; A lord may have common appendant to his demeſnes in 
the lands of his tenant. 18 Ed. 3. 43. es 
(5) So that herein the defendant is actor or proſecutor, and therefore it 
is held by ſome, that he ſhall not have aid on his title, 9 H. 6. 56. 


—— ——ů — — — _ 


Writ de Rationabilibus Diviſis. - 


in one town or hamlet, and the other of the land in the other 
town or hamlet by himſelf ; and they do not know the bounds 
of the towns or hamlets, which is the land of one, and which 
is the land of the other; then to ſet the bounds in certain, this 
writ lieth for the one againſt the other; and the form of the 
writ is ſuch : 

N The king to the ſheriff, &c. We command you, that juſtly 
and without delay, you cauſe reaſonable bounds to be ſet be- 
tween the land of A. of B. in C. and the land of D. of E. in 
F. as there ought and have been uſed to be, whereupon he the 
ſaid A. complains, that the aforeſaid D. draws more thereof 
to his fee than belongs to him to have, &c. Witneſs, &c. | 

O And this writ lieth for tenant in fee-ſimple, and againſt te- 

- nant for life, and in this writ the tenant for life ſhall have aid | 
of him in the reverſion, and they may join the miſe in this 1 Ed. 3. 
writ, and it ſhall be tried by the grand aſſiſe, as other writs 24 Ed. 3. 

of right ſhall be. | | 

P And this writ 1s vicontiel, and may be determined by the 
ſheriff : For the plaintiff in this writ ſhall make the plaint FE: 
before the ſheriff in nature of a count, and upon the ſame 
the ſheriff ſhall make a precept to warn the defendant, and 
when he cometh the plaintiff ſhall count, and the defendant 
ſhall anſwer the ſame in the count, &c. and if he deny it, then 
the ſheriff ſhall make the diviſion and partition of the land 
between them by certain metes and bounds. 

Q Butif the defendant will plead, and join the miſe upon the 

| mere right, and put himſelf upon the grand affiſe, then the 
| plaintiff ought to remove the ſame by a pone, without cauſe, .. B 
and the defendant may remove it with cauſe, as it is ſaid in 9 . 
other writs. And the count in this writ is in this form: | 

R And the ſame A. now comes and ſays, that whereas reaſon- 
able and _ bounds ought to be between the land of the 
aforeſaid N. &c. in S. and the land of him the ſaid A. in B. 
the bounds aforeſaid beginning towards the north in a certain 

lace called K. and fo directly towards the ſouth in length by 
L, unto E. beyond which bounds the aforeſaid N. &c. ought 
M to have nothing towards the weſt, he the ſaid N. &c, beyond 
| the bounds aforeſaid, hath drawn to his fee in S. of the land 
of him the ſaid A. three hundred acres of moor and paſture, 
&c. whereof he the ſaid A. ſays that one W. his late father, 1 
was ſeiſed of his demeſne as of fee, by divers metes and [ 129 } 
bounds, in time of peace in the time of, &c. by taking-the 
profits thereof to the value, &c. and that ſuch is his right, he | 
offers, &c. And the tenant may join the miſe by battail or by 
grand aſſiſe, &c. | Os 
And divers tenants in common of a town or hamlet may 
po have this action againſt him who is tenant of another town 
| adjoining, 
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chequer uſe 


Writ Ex parte talis. 


adjoining, and they ſhall count one count, and ſhall make 
their ſeveral titles in that count, and ſhall alledge the eſplees 
* pf in the ſame count. Which ſee in the book of entries, 
ol. 167. | | 
And the defendant ſhall make his defence ſeveral againſt B 
every one of them, or may wage battail, or join the mile at 
his pleaſure, and then the plaintiffs ſhall reply thereunto and 
recite anew their count, and alledge the eſplees, as before, and 
then join to the miſe with the tenant upon the mere right, or 
See 128. Qpby battail at the pleaſure of the tenant. And it they do join C 
| the miſe in the county before the ſheriff, by battail, it ſhall 
be determined there, but not by the grand aſſiſe, &c. And it 
ſeemeth, that tenant in tail, nor a parſon of a'church, nor 
tenant for life ſhall not have this writ, for he ought to have an 
eſtate in fee who maintaineth this writ, and ſummons and ſe- 
verance lieth in this writ, and the view ſhall be granted in this 
writ. And jointenancy or coparcenary is a good plea in this D 
writ, and the writ may be brought againſt ſeveral tenants, who E 
have tenements in ſeveralty or in common in the other town. 


* 


Writ Ex parte tals. 


4 5 writ of ex parte talis lieth where auditors are aſſigned F 
9 unto a bailiff or receiver to account, and the auditors 
Note 13 R. will not allow unto the bailiff or receiver his (a) reaſonable 
2. Fitz. allowances, which they ought to do, but commit him to pri. 
Account 51. ſon; he who is ſo'impriſoned ſhall have this writ ex parte ta- 
. lis, &c. But if a man brings a writ of account, and auditors 
parte talis, are aſſigned unto him who is bailiff or receiver, to take his 
the barons account, and they will not allow him his allowances which 
of the Ex. they ought to do, &c. he ſhall not have this writ of ex parte 
talis, nor any other remedy in that caſe, for he may ſhew 
he ſame to the juſtices, and they ſhall relieve him. 


to allow an 
averm. that t 


the plaintiff | | | 
in the writ hath paid the money by the commandment of the owner, or ſuch ſpecial 


matter without writing or tally of the ſame. 


And if a plea of account be ſued in London againſt a re · G 
ceiver,. &c. or in other court of record, and the party appear, 
| and 


(a) Note ; payment to the plaintiff, or to another by his command, 
eught not to be allowed, although the accountant has no tally or writing 
ef the ſame. 13 R. 2. Account 52, fed contr* 6 R. 2. ibid, 57. per 
Belknap. | | | | 


DD Mk. inc Sd. es. 


Writ Ex parte talis. 


and auditors are aſſigned him by the court, and they will not 
allow unto him ſuch allowances which he thinketh they 
ought to do; he ſhall have a writ of ex parte tals; and the 
writ is. ſuch: | 1 
The King, &c. It is ſhewed unto us, on the behalf of A. 302 
(taken and A in our priſon of Lincoln ſor arrears of his 
account, in which B. affirms him to be bound to him for the 
time wherein he was his bailiff in N.) that the auditors of 
the ſaid account deputed by him the ſaid B. for this purpoſe, 
have unduly aggrieved him the ſaid A. upon the ſame account, 
by charging him with receipts which he hath not received, or 
by not allowing to him expences and diſcharges reaſonable, 
to the great damage and grievance of him the laid A. And 
becaule we will not that the {aid A. be injured in this behalf, 
we command you, that if the aforeſaid A. by the teſtimony of 
the auditors of the accounts, ſhall be delivered, and ſhall find 
you ſufficient bail to have him before our treaſurer and barons 
in our Exchequer to render to the aforeſaid B. his account, 
according to the form of the ſtatute thereof provided by the 
common council of our realm, then that you cauſe him the 
ſaid A, to be delivered by the bail aforeſaid out of the priſon 
aforeſaid, if he be detained in the ſame on that occafion, and 
no other, and give notice to the aforeſaid B. that he be then 
there with the rolls and tallies, by which the aforeſaid A. his 
account before rendered, to do and receive in the premiſſes 
N what of right and according to the form of the ſtatute afore- 
5 ſaid ought to be thereupon done: And have there the names 
of thoſe bail and this writ. Witneſs, &c. Vide ſtat. inde 
4% % 3: ab th 5. Mey OP 
H And this writ ſhall be returnable before the treaſurer and 
gat ay the Exchequer at a certain day, 'as it appeareth by 
the writ. , | | 
I Andif a man have auditors affigned him in London by the 
party who taketh the account, and will not allow his tallies 
or other things to be allowed, but commits him to priſon, and 
becauſe he is a ſtranger in the city, he cannot find ſureties to 
bai} him to ſue his writ of ex parte talis, &, Then 
he may ſend unto the chancellor, and ſurmiſe in the 
Chancery, and put in ſureties before the king there, and there- 
| upon he ſhall have a writ unto the ſheriff of London out of 
G the Chancery, rehearſing the matter, and how that he hath 
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found ſureties there, according to the ſtatute, commanding the 11 

ſheriff to deliver him out of priſon; and the writ ſhall be ſuch: | 

The king to the ſheriff, &c. It is ſhewed unto us on the i 
| behalf of fl (as above, until) to the great damage and griev- 
1 of him the ſaid A. And becauſe the ſame A. is a fo- 


reigner 
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14 H. 7 
Stamf. 


Writ Ex parte talis. 


reigner in our city of London and unknown, wherefore he 
cannot find perſons of the ſaid city to be bail, to have him be- 
fore our treaſurer and barons of the exchequer to render his 
account aforeſaid, and farther to do and receive that which our 


court ſhall conſider in the premiſſes; and you have refuſed to 


303 


13 H. 7. 2. 
V. 6 H. 
11 & 12. 
roH. 7.25. 
13 Ed. 4. 9. 


7. 


3. 


admit other perſons bail for him the ſaid A. than of the city, 


and the ſame A. hath found ſufficient bail before us in our 


chancery, to wit, C. D. E. of the county of York, who have 
become bail to have him before our treaſurer (or his deputy) 
and barons of the exchequer in fifteen days of Eaſter next 
coming, to review there his ſaid account, and to ſtand to the 
right in the premiſſes according to the form of the ſtatute 
thereupon provided by the common council of our realm; we 
command you in the mean time, that you cauſe him the ſaid 
A. to be delivered by the bail aboveſaid out of the priſon 
aforeſaid, if he be detained in the ſame on that occaſion, and 
no other: and give notice to the ſaid B. that he be then there 
with the rolls and tallies by which the aforeſaid A. his ac- 
count before rendered as aforeſaid, and to do and receive 
what _ be juſt and conſonant to reaſon : And have there this 
writ, &c. 23 1 7 


And if he do remain in priſon, he may ſue the ex parte A 


talis returnable before the treaſurer and baron of the exche- 

uer, and thereupon he may have another writ out of chancery 
directed unto the treaſurer and barons of the exchequer, that 
they take ſureties of him who 1s 1n priſon according unto the 
form of the ſtatute; and that the | him out of priſon, 
and ſhall have another writ unto = gaoler, that he fend his 
body before the treaſurer and barons of the exchequer, and 


that he deliver the body when the treaſurer and barons ſend . 


him a writ ſo to do, &c. which writ appeareth in the Regul- 


r. / 
(2) And if a man be committed to priſon by auditors for B 


* of his account, and afterwards eſcape out of priſon, 


the gaoler ſhall ſatisfy the party at whoſe ſuit he was commit- 


ted, and the gaoler ſhall have a ſpecial action upon the caſe 
upon the priſoner to anſwer the eſcape and the damages which 
the gaoler hath ſuſtained, which writ 1s among the writs of ex 
parte talis in the Regiſter ; but it ſeems reaſonable that the gaol- 


er may take the party again, and fo is the opinion of ſome 


books. 
Writ 


(a) And note, That in this caſe, although an ex parte talis be ſued by 
the party who eſcapes, yet the action lies againſt the bailiff. 13 Ed, 3. 
Barr, 253 


S © — 9 2 »v» ka 7c ar... oe: 


Writ of Execution upon 4 Statute-merchant. 


= A Writ of execution upon a ſtatute-merchant lieth in caſe, But if a ſta- 
| | where a man is bounden in a ſtatute-merchant before any tute mer- 
mayor or bailiff of a corporate town, who have power to take chant beac- 
ſuch bonds or recognizances, to pay a certain ſum of money — 
at a day, at which day he doth not pay the ſame, then he to ;, abſent, it 
whom the obligation or recognizance is made, may come be- ſhall not 
fore the mayor, or him before whom the bond or recognizance bind the 
was taken, and pray him to certify the ſame into er, c-mmifſion, 
under his ſeal, Ong unto the ſtatute of Acton Burnel; H it be got 


f f delivered 
and if he will not certify the ſame as he ought to do, then the dee, 6 


3 may have ſuch writ directed unto the mayor: ſeec, as it 
e king to his beloved the mayor of Lincoln, and to T. ſeemech by 
clerk deputed to take recognizance cf debts at L. greeting: It 20 Ed. 3- 


— 


is ſhewed unto us on the behalf of I. that whereas R. in the 1 
tenth year of our reign, before W. late mayor of the city of * 
London, and H. clerk deputed to take recognizances in the 
ſame city, acknowledged himſelf to owe to the aforeſaid I. 
twenty-four pounds, according to the ſtatute for merchants 
heretofore ſet forth at Acton Burnel, to be paid at certain 
times; and although the times of payment are long fince paſt, 
and;he the ſaid I. hath often requeſted you, that you would 
ceriſty us in our Chancery of the recognizance aforeſaid, ac- 
cordlng to the form of the ſtatute aforeſaid, and yet you have 
hither ferred, and flill defer to certify us in our Chancery 
aforeſaid dp the recognizance aforeſaid, whereupon we very 
much wonder; we command you, that having iMrched the 
J rolls of ſuch recognizance made before the ſaid W. and H. in 
the year aforeſaid, being in your cuſtody, as it is ſaid, if you 
ſhall find the ſaid recognizance to have been made in form 
aforeſaid,” and the times of payment aforeſaid to be paſt, and 
that we have not been otherwiſe certified thereof in our Chan- 
cery, then that you certify us in our ſame Chancery upon the 
| recognizance aforeſaid diſtinctly and openly, according to the 
| ſtatute aforeſaid, under the ſeal there appointed for recognizan- 
5 ces of merchants, that we may cauſe further to be done here- 
upon that which ought to be done, according to the form of 
the ſtatute aforeſaid. 
D And if he will not certify by this writ, he may ſue an alias 
and a pluries and attachment againſt the mayor and clerk ; and 
at 
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Writ of Execution upon a Statute-merchant. 


2 it appeareth by this writ, that if an obligation be once certi- 


fied in the Chancery, it ought not to be certified again without 


affidavit made, that execution was not ſued upon it, and then 


he ſhall have a ſpecial writ unto the mayor for it; for then it 


ſhall be taken as a ſeveral obligation upon every certificate. 


And alſo it ought to be certified under the ſeal of him who E 


is deputed to ſeal the obligation, And if the mayor do makeF 


his certificate unto the Chancery, then the party ſhall have a 
writ to execute the ſtatute, thus: | 

The king to the ſheriff of Lincoln, greeting ; Becauſe A. 
of B. before C. and C. clerks deputed to take recognizances 
of debts at L. or thus, before D. mayor; or thus, before L. 
lately mayor of our city of Lincoln, and F. clerk, or, then 


clerk deputed to take recognizances of debts at L. acknowledg- 


ed himſelf to owe to E. ten pounds, which he ought to have 
Paid to him at the feaſt of, &c. and hath not yet paid the ſame 
to him, as it is ſaid; we command you, that you take the bo- 
dy of the aforeſaid A. if he be a layman, and cauſe him to be 
kept ſafely in our priſon, until he ſhall ſully fatisfy the ſaid 
L. of the debt aforelaid, (or, ſhall fully ſatisfy the executor 
of the teſtament of the aforeſaid E. of the aforeſaid ten pounds) 
and that you make known to us in what manner you ſhall have 
executed this our precept on the octave of Saint Hilary, 
whereſoever, &c, by your letters ſealed : And have, &c. (a). 


1 131 11 | 
chant of one hundred pounds payable at divers days, if he fail 

6 Ed. 3. 29. of payment at any of the ſaid days, the recognizee ſhall ſue 
execution at that day, and ſhall not ſtay his execution until 
all the days are paſt, as he ſhall of an obligation. 


Contrary in (6) If a man be bound to pay twenty pounds at divers days, A 


covenant ; he ſhall not have an action of debt upon the bond, until all 
or if he aſ- the days paſt, But if he who is bounden in a ſtatute-mer- 
on Ts chant be Nelerk or abbot, &c. then the writ of execution is 
„ of another form, viz. 


31 H. 6. The * &c. becauſe A. parſon of the church of B. be- 


cont. fore, &c. We command you, that without delay you levy the 
14 H. 8. 14. | TS aforeſaid 
Brudenell. 


(a) Andif on this writ the ſheriff returns the party dead, or non eſt 
inventus, a Writ ſhall iſſue to extend the lands. But on a ſtatute-ſtaple 
certified, the conuſee ſhall have the body, goods and lands by one writ, 
15 H. 7. 14. And note, by 29 Ed. 3. 1. it appears, that the repriſes of 
the land (whereout the conuſee had rent of twenty pounds iſſuing) was of 
greater value than the extent; and yet it was intended that the lands were 
taken and delivered, though it was impoſſible to levy the debt on that ex- 
tent. And note; the ſheriff made a delivery accordingly on the liberate ; 
yet on = return thereof judgment is rendered, quod teneat quouſq” leva- 

verit, &c. BY 

() Poſt, 167. 13 Hf. 4. F. Chancery 140. per Hill. 


And this writ may be returned as well into the Common G 
eas as King's Bench. And if a man make a ſtatute mer- H 


Writ of Execution upon a Statute-merchant. 


aforeſaid ten pounds of the moveable goods and chattels of 
him the ſaid A. in your bailiwick, &c. and that you make 
known to us in what manner, &c. 

For a clerk ſhall not be arreſted by his body upon that ſta- 305 
tute, and if proceſs be awarded to arreft him, by that ſtatute _ 
he ſhall have a writ unto the ſheriff, that he do not trouble 
or moleſt him, and if he have arreſted him for the ſame, that 
he deliver him, if he know no cauſe why he ſhould not enjoy 
the privilege of a clerk: And in ſome ſuch writ there is a 
proviſo put in the end of the writ, thus: 

Provided, that if the aforeſaid ten pounds have not been le- 

vied upon the lands, goods and chattels of him the ſaid A. 

they may be levied, according to the form of the ſtatute afore- 
ſaid, as is juſt, &. Witnels, &c. 

B (a) If a man be bounden in a ſtatute-merchant in twenty 

unds, and the ſtatute at the ſuit of the recognizee is certified 

in the Chancery, and afterwards he dieth, his executors may 

have a ſpecial writ unto the mayor, reciting the certificate be- 

fore them, commanding them to certify the 1ame again into the 

Chancery, and the writ is ſuch: _ | 

L. and W. executors of the teſtament of L. of B. have 
ſhewed unto us, that whereas R. &c. (a3 above in fo. 303. 
until) according to the form of the ſtatute aforeſaid : Never- 
theleſs you have not cared to do any thing thereupon, becauſe 
that by your rolls you have found that our Chancery hath been 
heretofore:certified of the ſame recognizance : And the afore- 

ſaid executors appointed have perſonally aſſerted before us in 
our Chancery, 1 no execution of the recognizance afore.. 
ſaid in any wiſe hath been done in the life of him the ſaid L. 
or after his death, by virtue of the certificate thereof made 
in Chancery, and have beſought us, that we will provide for 
them a remedy in this behalf: And becauſe we will help thoſe 
executors as far as we juſtly can in this behalf, we command 
you, that having ſearched your rolls concerning ſuch recog- 
nizance, if you ſhall find that recognizance to have been Rap. 
in form aforeſaid, and that the times 'of payment are paſt, as 
it is ſaid, then that you certify us in our Chancery upon the 
recognizance aforeſaid diſtinctly and openly, under your ſeals 
there appointed for recognizances of debts, as the cuſtom is, 
notwithſtanding our "6 15 before certified thereol. 
Witneſs, &c. 4h 1 
| But 


(a) So note; Executors cannot proceed on the old certificate, viz. to + 
commence where the teſtator left off, but they muſt begin again de novo. 
See Dyer 180. 17 Ed. 3. 31. 18 Ed. 3. 10. 28 Ed. 3. 91. 25 Ed. 3 
33. 36 H. 8. Bro, Stat. Merch. 43. 17 Ed. 3. 31. in principio. 
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Writ of Execution upon a Statute-ſtaple, 
But this writ is not granted but upon affidavit - and oath 


made by the executors in Chancery, or by him who would have 
that execution. 


( a ) Writ of E wecution upon a Statute-ſtaple. 


ND if a man be bounden before the mayor of the ſtaple 


in a certain ſum, to pay at a certain day, &c. and he do 


not pay It 3 to the ſtatute; then he to whom the obli- 


gation is made ſhall come before the mayor and ſhew him the 


ſtatute, and pray him to certify it under the ſeal into the 


Chancery, as he ſhall do upon a ftatute-merchant. Or the 
mayor may award execution, if the party be dwelling within 


306 his juriſdiction, or have lands or goods there, &c. And if 


V. 45 Ed. 3. the mayor wall not certify at the requeſt of the party, then he 
| gs eg ſhall have a writ out of the Chancery unto the mayor to cer- 
Fry he of tify the ſame, as he ſhall have upon a ſtatute-merchant ſhewed 
firſt of the in Chancery; and upon the ſame an alias and a pluries, and 
goods, and attachment againſt the mayor, if need be; = when the 
then of the mayor hath certified the ſtatute under the ſeal, then the writ of 
Ends. execution ſhall iſſue forth againſt the party to arreſt him, and 


_— to extend his lands, &c. and this writ ſhall be always return- 


46. the able in the Chancery, and not in the King's Bench nor Com- 


party hath mon Pleas, as the writ which iſſueth forth to do execution 


his election upon a ſtatute-merchant ; and the form of the writ is ſuch: 
= _ cher, The king to the ſheriff of Lincoln, greeting: Becauſe R. 

and ſo is the Of W. on the 20th day of September in the year, &c. before 
uſe at this E. of B. mayor of our ſtaple of B. deputed to take recogni 

Cay. zance of debts in the ſame ſtaple, acknowledged bimſelf to 
owe to W. of F. eight pounds, &e. which he ought to have 

aid to him on the feaſt of, &c. then, &c. And which he 

| jor not yet paid to him, as it is ſaid; we command you, that 

you take the body of the aforeſaid R. if he be a layman, and 

keep him ſafely in our priſon, until he ſhall fully ſatisfy the 

laid W. of the debt aforeſaid, and that you diligently cauſe 

to be extended and appraiſed, and ſeized into our hand, all the 

lands and chattels of him the ſaid R. in your bailiwick, by the 

oath of honeſt and lawful men of the ſaid bailiwick, where- 

by the truth of the matter may be better known, according to 


the 


(a) Note; Execution by a mayor of the ſtaple, can be only within hi: 
juriſdiction. . | 


| "EY 


Writ of Execution upon a Statufe. ſtaple. 


the true value thereof; and cauſe them to be delivered to the 

aforeſaid W. until he ſhall be ſatisfied of the debt aforeſaid, 

according to the form of the ordinance thereof made : And 

that in what manner you ſhall have executed this our precept, 

'you make known to us in Chancery on the morrow of all 

Souls next coming, whereſoever we ſhall then be, &c. by 
your letters ſealed: And have there this writ, ke. 

And by this writ it appeareth, that the ſheriff may arreſt 
the conuſor, and extend and take his lands, goods and chattels, 
and return the ſame extent in Chancery, &c. And thereupon 
the conuſee may ſue a writ unto the ſheriff out of the Chan- 
cery to deliver him the lands and goods to the value of the 
debt; which writ is called liberate, and is ſuch : | 

The king to the ſheriff, &c. Whereas R. of W. on the 20th [ 132 J 
day (as above, until) by your letters ſealed; (and then thus:: 
And you have returned to us, that the aforeſaid R. was not 
found in your bailiwick after our writ was delivered to you, 

but that you have taken into our hands all the lands and tene- 
ments and chattels of him the ſaid R. in your ſaid bail: wick, 
and have cauſed them to be extended and appraiſed according 
to the tenor of our ſaid writ; to wit, two parts of one mei- 
ſuage, which are appraiſed at five pounds, &c. We command 
you, that you deliver to the ſame A. all the lands and tene- 
ments and chattels aforeſaid by you ſo taken into our hands, 
if he will have them by extent and appraiſement aforeſaid, to 
have them according to the form of the ordinance aforeſaid, 
until he ſhall be ſatisfied of his debt aforeſaid : And that iu 
what manner you ſhall have executed this our precept, you 
make known to us in our Chancery in fifteen days of Eaſter. 
whereſagver we ſhall then be, &c. by your letters, &c. And 
have, &c. | | | 
A And if a man be bounden before the mayor of the ſtaple, 
or in a ftatute-merchant before another mayor, &c. and have 
no lands but in Durham, or other county palatine, then upon 
the certificate of the ſtatute made by the mayor, &c. upon the 307 
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return of the ſheriff, 'that he hath not lands nor tenements mh 
| within his bailiwick, the party may ſurmiſe that he hath not 118 
J any thing but in the county palatine, &c. and pray that the 8}; 
D tenor of the record may be ſent thither, to have execution 2 Ed. 4. 10. 11:8 
6 done, and upon that ſurmiſe he ſhall have ſuch writ. kt 
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Writ to do Execution in a County Palatine. 


HE king to the venerable father in Chriſt I. by the ſame 
race biſhop of Durham, or to his chancellor in the bi- 
ſhoprick aforeſaid, greeting, &c. By the tenor of a certain 
ſtatute of the ſtaple, made before W. of W. lately mayor of 
the ſtaple of Weſtminſter, deputed to take recognizances of 
debts in the ſame ſtaple, of forty pounds to T. of W. lately 
deceaſed, as it is ſaid, and to E. of R. citizen of London, 
lately acknowledged by Agnes, who was tlie wiſe of H. of R. 
of the biſhoprick of Durham, and ſent into our Chancery by 
N. B. now mayor of the ſaid ſtaple: We ſend to you incloſed 
in theſe preſents, that having inſpected the tenor aforeſaid, 
you further cauſe execution of the recognizance afgreſaid to 
be done at the proſecution of Catherine, who was the wife of 
the aforeſaid T. I. F. and R. of L. executors of the teſtament 
of the aforeſaid T. as of right and according to the law and 
cuſtom of the kingdom of England ſhall be done. Witneſs, 
&c. — = 
Note, 2 R. And if the ſtatute be not ſufficiently certified in the Chan- 
3.7. 3 ſe- cery by the mayor, &c. becauſe he hath omitted any part of 
veral certi- the bond, as the name or ſurname, or other matter material, 
ficates were then upon affidavit made, that he hath not had execution by 
i OY Apo) reaſon of that certificate, he ſhall have a new writ unto the 
But it can- mayor and clerk, &c. to certify the ſtatute fully agaip into the 
not be in- Chancery, notwithſtanding his certificate made before, and 
tended that that writ doth appear in the Regiſter. | 
they were Tf the mayor doth make a certificate of the ſtatute into the 
three ſeve- Chancery, and deliver the ſame unto the recognizee, and the 


ral ſtatutes. 


that ſeveral cery; and afterwards another is made chancellor, the party 
writs were ought to have a new certificate to that chancellor, otherwiſe 
awarded up- he ſhall not have execution of the ſtatute upon that certificate 
m_— made to the old chancellor, which was not delivered in time 
© into the Chancery: And then he ought to ſue a writ in Chan- 
5 cery directed unto the mayor, to make a new certificate; and 
the writ ſhall be ſuch: - _- | 
The king to the mayor of the ſtaple of Weſtminſter deput- 
ed to take recognizances of debts in the ſame ſtaple, 2 
It is ſnewed unto us, on the behalf of D. &c. that whereas W. 
of E. &c. in the third year of our reign, before you in the 
ſtaple aforeſaid, acknowledged himſelf to owe to the aforeſaid 


B 


And note, party keepeth the certificate, and will not pu it into the Chan- 


D. ſortx 


Recognizance in the County before the Sheriff. 


D. forty pounds, to be paid at a certain time, according to.the 
form of the ſtatute ſtaple aforeſaid; and although you have 
certified under the ſeal of your office, as the cuſtom 1s, to R. 
biſhop of London, lately our chaneellor, while he continued 


in the office of chancellor, that the ſaid time of payment is 


paſt, yet, becauſe the aforeſaid D. hath hitherto kept the ſaid 
certificate in his own cuſtody, and the aforeſaid R. lately chan. 
cellor, to whom by name you before certified thereof, was long 
ſince and now is diſcharged from his office of chancellor; We 
will, and command you, that the ſaid certificate, by you ſo 
made to the aforeſaid late chancellor, being truly and wholly 
reſtored to you, and you having ſearched * rolls of ſuch re- 
cognizances made before you in the year aforeſaid, if you ſhall 


find that the recognizance aforeſaid was made, then that with- 


out delay you certify to our chancellor that now is, in the ſame 
Chancery, upon the recognizance aforeſaid diſtinctly and open- 
ly, according to the form of the ſtatute aforeſaid, that we may 
turther cauſe to be done hereupon that which, according to 
the ſtatute aforeſaid, ſhall be done, the ſaid certificate ſo be- 
tore made notwithſtanding. Witneſs, &c. 

But note, that if in the certificate he hath not expreſſed the 
name of the chancellor, that then he may deliver x wh certifi - 
cate to the new chancellor, and ſue execution upon it, and 

therefore it is good to make the certificate general to the 
chancellor without naming his name. 


Recognizance in the County before the Sheriff. 


| 1 a man doth acknowledge. in the county before the ſheriff 
to pay to another a certain ſum of money at a day certain, 


308 


and do not pay it at the day, then the recognizee ſhall have [ 133 


writ out of the Chancery unto the ſheriff, commanding him 
5 a execution upon that recognizance; and the writ ſhall be 
uch: ; | | 

The king to the ſheriff, &c. A. hath ſhewed unto us, that 


whereas he impleaded B. in your county by our writ, and he 


the ſame B. in that full county acknowledged himſelf to owe 
to the aforeſaid A. certain money to be rendered at a certain 
time, you, notwithſtanding that time is paſt, have not yet 
cauſed the Tame money to te paid to him the ſaid A. upon his 


complaint according to his recognizance, to the great damage 


and grievance of him the _ A. And becauſe we are willing 
c 2 | ro 


Bro. Recog. 
16. Ant. 
132. 


Recognizance in the County before the Sheriff. 


to relieve the ſame A. in this behalf as it ſhall be juſt, we 
command you, if it is ſo, that then you levy chat money of the 
goods and chattels of him the ſaid B. in your bailiwick, and 
cauſe the ſaid A. to have the ſame without delay, that repeated 
clamour thereupon may not come to us. Witneſs, &c. 
But it ſeemeth recognizance ſhall be made when a plea is de- A 

pending in the county before the ſheriff by writ between the 
parties in debt, but if there be not any plea depending in the 
county by writ, but by plaint, quzre if that recognizance 
ſhall be made; and it ſeemeth reaſonable that it may be taken, 
as well when the plea of debt is depending in the county be- 


fore the ſheriff by plaint, as if it were by the king's writ. 


309 


But if a man _ E the county before the ſheriff, and 
there in court acknowledge to pay a certain ſum of money unto 


another at a certain day; &c. where there is not any plaint or 


action depending betwixt the parties, whether this acknow- 
ledgment hall be good or not, quære. And it ſeems reaſona- 
ble, that if it be under the ſum of forty ſhillings, that ſuch 
acknowledgment ſhall be good, and bind the party. | 
And if the party have a writ to the ſheriff to do execution B 
of ſuch recognizee (as before is ſaid) and the ſheriff will not do 
the ſame, then the recognizee may ſue an alias and a pluries, 
* againſt the ſheriff; and the form of the writ is 
uch: | 


The king, &c. We have received information on the be- 


half of A. that whereas we lately commanded you, that if B. 


ſhould acknowledge himſelf to owe A. (ſo much) then you 
ſhould diſtrain him the ſaid B. to render the ſaid debt to the 
ſame A. without delay; and although the ſaid B. hath before 
you acknowledged himſelf to owe to the aforeſaid A. the debt 
aforeſaid, yet you have hitherto delayed, and ſtill do delay to 
diſtrain him the ſaid B. to render that debt, to the great da. 


mage and grievance of him the ſaid A. And therefore we 


command you, if ſoit is, that then you cauſe execution of 
the recognizance to be done without delay, according to the 


tenor of our command aforeſaid, and that you in no wiſe omit 
this. Witneſs, &c. 


But it ſeemeth by this writ, that if the recognizor will not 
again acknowledge the debt before the ſheriff, when he cometh 
to him todo execution, &c. but ſay that he hath paid the ſame, 
that then the ſheriff ought not to do execution. | 

And there is another writ in this form: | 
The king to the ſheriff, &c. We command you, that if A. 
hath acknowledged himſelf to owe to B. one hundred ſhillings, 


then diſtrain him the ſaid A. to render the debt aforeſaid - 
him the ſaid B. &c. | 


And 


Writ de Perambulatione facienda. 


And he may have an alias and a pluries, and attachment 
upon the ſame, &c. And if the ſheriff return upon the alias, 
that he hath diſtrained the party by corn or other chattels, for 
which he hath not found buyers; then by the title of the Re- | 
giſter ſhall be awarded a writ of pluries reiterando returnable, | 2 
& illud inſufficꝰ reputand*, &c. But quzere tamen of that; for Ty 

it ſeemeth to be a good return: And queere if the ſheriff may 

ſell the goods to pay the A it ſeemeth by the Re- 
giſter he may ſell the party's goods. | | | 

C Andif a man be in execution upon a ſtatute-merchant, he Ant. 131. 
ought to be found in priſon for the rent and revenues of his Suſtena. of 
lands which are in execution, &c. that is to ſay, with bread the cogni- 
and water, as appeareth by the ftatute; and if he have not the _ 
ſame, he may — writ upon the ſtatute directed to the mayor 
and ſheriff, where he is In execution, that he have the liveli- 
hood which the ſtatute giveth him; and the writ is ſuch: 

The king to the mayor and ſheriffs of London, greeting: 
Whereas it is contained in the ſtatute ſet forth of merchants, 
that merchants, for whoſe debts it ſhall happen that their deb- 

| tors are arreſted and impriſoned according to the form of the 
; ſtatute aforeſaid, are bound to find for thoſe debtors remaini 

in priſon bread and water for their ſuſtenance; We comman 
you, that you cauſe to be done 1a this caſe to W. of S. arreſt- 
ed and detained in our priſon for a debt to E. of K. by form 
of our ſtatute aforeſaid, as it is ſaid, if he be detained in the 
ſame upon that and no other occaſion, that which ought to be 
done, and in the like caſe hath been uſed to be done, accord. 
ing to the form of the ſtatute aforeſaid. Witneſs, &c. And 
upon that he may have an alias, pluries and attachment. 
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Writ de Perambulatione facienda. Ant, 128. 


D A writ de perambulatione facienda ought to be ſued with 
the aſſent of both parties, where they are in doubt of the 
bounds of their lordſhips, or of their towns; then they by aſ. 
ſent may ſue this writ, directed unto the ſheriff to make the 
perambulation, and to ſet the bounds and limits between them 
in certainty ; and the writ is ſuch: : | 
The king to the ſheriff, &. We command you, that having 310 
taken with you twelve diſcreet and lawful knights in your 
county, you go in your own perſon to the land of A. of B. in 
4 ; : N. and 


| Dinos. X. of 


[ 134. 


Writ de Perambulatione facienda. 


N. and the land of C. of D. in E. and by their oath cauſe to 
be made a perambulation between the land of him the ſaid A. 


of B. in N. and the land of him the ſaid C. of D. in E. fo that 


the perambulation be made by certain metes and diviſions; be- 

cauſe the aforeſaid A. and C. have e themſelves beſore us 

upon that perambulation, and make known to our juſtices at 
Weſtminſter, &c. (ſuch a day) or to the juſtices at the next 
aſſiſe, &c. under your ſeal and the ſeals of four lawful knights 
of thoſe who were preſent at that perambulation, by what 
metes and diviſions that perambulation was made. And have 
there the names of the knights and this writ, &c. 


make that perambulation, as well as to the ſheriff, and to cer- 
tify the ſame into the Common Pleas, or in the Chancery, or 
_ elſewhere, &c. And fuch commiſſion is oftentimes (a) grant- 


19 Ed. 3. 58, ed to make perambulation of three or four counties where they 


are in doubt in the bounds and limits thereof, and this peram- 


bulation made by aſſent, ſhall bind all the parties and their 


heirs. | h 
hut if tenant for life be of a ſeigniory, and another who is 


tenant in fee-fimple of another ſeigniory adjoining, ſue forth 
ſuch a writ or commiſſion, by reaſon whereof a perambulation 


is made, it ſeemeth the ſame thall not bind him in reverſion; 
neither ſhall the perambulation made with the aſſent of tenant 
in tail bind his heir. | 

And the perambulation may be made for divers towns, and 
in divers counties, and the parties ought to come in perſon 
into the Chancery, and there acknowledge and grant that a 


perambulation be made betwixt them, and the acknowledg- 


ment ſhall be enrolled in the Chancery, and thereupon a com- 
miſſion or writ ſhall iſſue forth. And if the parties cannot 
come in Chancery, then they ought to ſue forth a writ of de- 
dimus poteſtatem directed to certain perſons, to take. their ac- 
knowledgment, and to certify the ſame into the Chancery un- 
der his ſeal, &c. and then upon that certificate returned into 
the Chancery, that „ or writ may be granted, altho* 
E parties do not appear in perſon in Chancery to pray the 
ame. | 


And the king may make his commiſſion to other perſons to 


A 


C 


(a) Note; A diviſion was made between the counties of C. and H. by 


an inqueſt taken of four counties by force of a commiſlion ; and reſolved, 
1. That if land lying in the town of A. but in truth within the county of 
C. be allotted to the county of H. that they ſhall ſtill remain of the town 
of A. as before. 2. That this ſhall not conclude any of the county of C. 

to ſuppoſe by writ or otherwiſe, that the lands are in the county of C. 3. 
If they are at iſſue on this point, it ſhall be tried by a venue of both coun- 
ties. Quære 29 Ed. 3. 45. 


Writ 


_— 
— — 


Writ de Warrantia Chart. Heb. 20. 
3 7 
| | | * 
D 1 writ of warrantia chartæ lieth properly where a man In a warran _ 
doth infeoff Another by deed, and bindeth him and his chartz, the ; 
. heirs to warranty, &c. Now if the defendant be impleaded in Gefen cnn 4 


p g . - ſaid, that he 
an aſliſe, or in a writ of entry in the nature of an aſliſe, : 


f . IN had a for- 
which actions he cannot vouch, then he ſhall have that writ medon pen- 


| 2 the feoffor or his heir, who made ſuch warranty; and dent of the 
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the writ is: land, and no 
plea, and 
| | | that was a» 
gainſt the iſſue in tail. Itin. North. 2 Ed. 3. Garranty de Chaaters 13. 2 Ed. 2. 
Ibid. 6, | 
5 | | | 311 
| E (a) The king, &c. Command A. that juſtly, &c. he war- Two tenants 


rant to B. one meſſuage with the appurtenances in D. which he x 1 
holds and claims to hold of him, and whereof he hath his wall Join in 


charter, as it is ſaid, &. Or thus: The manor of N. with TY 


the appurtenances, and the advowſon of the church of the ſame go. 80 


: iF 7. 
town, which he holds, &c. (as above) whereof he hath his where three 1 
i charter, or the charter of D. his father, or mother, or other wre ng 1 
anceſtor, whoſe heir he is, as it is ſaid. And unleſs, &c. parrots 7 5 0 
5 the other 


5 ; 5 | two. 40 
Ed. 3. 41, 42. 16 H. 7.6, 7. If the defendant tender a plea to the plaintiff, and the 


plaintiff will not eater it; he ſhall not have advantage in this writ. 


And although the writ doth ſuppoſe that he holdeth of the 


defendant, yet that 1s not material whether he holdeth of him 
or not. 


- And 


| (a) Note; This writ concerns the land, and therefore a fine may be le- 
vied thereon, 18 Ed. 4. 22. if it be brought in the county where the land 
is. 29 Ed. 3. 3. per Kirt. Sed Stouff. cont. Yet for that this writ is 
= founded on the covenant, which is in a manner perſonal; although there- 
; by the plaintiff ought to recaver lands in value; it is in the party's own 
f election to bring the writ in what county he pleaſes, and he need not bring 
1 


- 1 — * 

. », 4 3 1 * 

j * _—_ * as — HARE * 2 

——— oe 2 8 * 
—_——— , rm na 5 
* — ws * - 

Poa. — » == 
— a elec - \ 


- — 
: 1 * 
— — <_— 


„„ ” _ — 
— 8 __ — — 


4 n 4 ? | As F ; ; N a 
py ; 2 n + 4 1 1 4 5 * 
. —— — a> — —— 
DT — —— — — — Ao — 
p —— — yg ers > — — ee nr 
. —— rt I" — =" 
N —— arr wn * —— 
— Ws, 


it in the county where the lands lie; for if he be impleaded thereof, he ma 
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well vouch in any county, 31 Ed. 3. Gartanty de Chorters 14 per Thirn. £ 
s and ſo adjudged accordingly, and agreed by Thirn. & c. That if the lands, 
- & c. in divers counties are paſſed by a deed or fine, he need not ſue ſeveral 
writs, but one writ ſhall ſatisfy for all, 2g Ed. 3. 3, 4. but he ought to 
ſuppoſe in his count, that he is impleaded in each county. Dyer 221. 
it Quere. See 12 H. 3. pl. 27. 24 Ed. 3. 35. | 
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A . * 
Writ de Warrantia Chartæ. 


And alſo that the plaintiff holdeth any land of the defendant p 
5 Zliz. Dyer by homage aunceſt', and hath no charter thereof: (a) Yet he 
221. If the ſhall have this writ of warr' chart againſt the defendant, and 
warranty be the writ ſhall ſay unde chartam habet, &c. and yet he hath no 


oy 3 deed to ſhew, but only ſhall hold by homage aunceſtrel, which 


and hisheirs, implieth a warranty, and therefore in that caſe, theſe words, 

and there be unde chartam habet, &c. are not material. | 
not dedi & 27 | 

conceſſi in 

the charter, per curiam, the writ lieth not. 12 H. 3. Garr. de Charters 27. One 
brought this writ, unde chartam ſuam habet: The defendant ſaid, non habet chartam 
ſuam, and the plaintiff confeſſed the ſame, and ſaid it was charta anteceſſoris ſui ; ad- 
Judged for the defendant. 


7 


Co. Lit. 384 If a man have a leaſe of lands for life rendering rent, or G 
b. 21 H. 6. maketh a gift in tail rendering rent without deed, and after- 
Ty . wards the Teſſee or donee is impleaded in ſuch action where he 
owelty of : . . 5 
ſervices this cannot vouch, then he ſhall have this writ of warrantia char- 
writ lieth; tæ againſt the leſſor or donor, or his heir who hath the rever- 
but that is ſion: For that (5) reverſion and rent reſerved, maketh a war- 
312 ranty in itſelf by the ſtatute of Bigamis, cap. ult..although he 
after ſeiſin hath not any deed thereof. | 
of the ſer-. (c) And if a man give lands to one in fee by deed by theſe 
0 þ II. 6. 8. words, dedi, conceſſi, &c. now he is bound to warrant the 
Upon a fe- lands to the feoffee by thoſe words, and if the feoffee be im- 
offment in pleaded, he ſhall have a writ of warrantia chartæ againſt the 
fee with feoffor, by theſe words, dedi, conceſſi, &c. but not againſt his 
be ouehl 'in heir, for the heir ſhall not be bounden unto a warranty made 
hi corre i by his father, unleſs he bind him and his heirs unto a war- 
ſer forth the ranty by expreſs words in the deed: As to ſay, ego & hered” 
N 14 mei omnia prædict' terras, &c. warrantizabumus, &c. | 
3s. 


Acc. But 


(a) See Poſt. 135. 24 Ed. 3. 35. 44 Ed. 3. pl. 18. 6 H. 7. 1, 11. 
and note by 29 Ed. 3. 4. he derained the warranty againſt the defendant, 
by bringing a ſcite facias without ſne wing the record. e 

(5) Note; Tenant by the curteſy ſhall not vouch the heir to recover in 
value; nor the leſſee for life, him in remainder, 14 H. 6. 25. and 10 H. 
7. 10. a good caſe of voucher and recovery in value, per Cur' à reverſion 
and rent without the words dedi, & c. without deed, good to bind him in 
the reverſion to warranty, be it the leſſor or his grantee. 10 H. 7. 10. 
34 Ed. 3. Garranty 30. 20 Ed. 3. Counterplea of Warranty 7. But 
the vouchee there may diſclaim if he be not the leſſor, &c. 10 H. 7. 10. 
So if he be (not) leſſor, grantee or heir. 17 Ed. 3. 39. 18 Ed. 3. 42. 
See Co. Lit. 384. b. . 

(e) A. makes a leaſe for life by dedi, and grants over the reverſion 
yet the leſſee may vouch A. 48 Ed. 3.2, Sec 6 H. . 2. 14 H. 6. 25. 
48 Ed. 3. 2. Perk. 26. and note; if one warrants only againſt himſelf 

and his heirs, warranty of charters does not lie, per Cur?, if it has not the 
werd dedi in the deed. Dyer 221. | 


1 


4. 10. Markham acc. 24 Ed. 3. B. Warrant. Chart. 13 acc. 


Writ de Warrantia Chartæ. 


But note, that he ſhall not have the writ of warrantia char- Ia a præcipe 


tz againſt the feoffor, or againft him againſt whom he hath quod red- 
the warranty, if he be impleaded in any action in which he 8 where 
may vouch him, for then he ought to vouch him to warranty; he tenant 
- nn | . . * hath a re- 
and if he will not vouch him to action, he ſhall not after. |... . e 
wards have a writ of warrantia chartæ (2). "Gs 
| with war- 
ranty for 


doubt, the poſſeflion ſhall be counterpleaded, he ſhall have this writ. Wood and Brian. 


12 H. 7. 2. 


(3) And a man may ſue forth this writ of warrantia chartæ 
betore he be impleaded in any action, but yet the writ doth 
ſuppoſe thache is impleaded : And if the defendant appear, 24 K. 6 41 
and ſay that he is not impleaded, by that 2 he confeſſeth the 22 H. 6 22. 
warranty, and the plaintiff ſhall have judgment to recover his 30 H. 7. 7. 
(c) warranty, ſo as if the defendant be after impleaded, and 
vouch him to warranty, and ne entereth into the warranty, and 
leadeth and loſeth, and that the defendant recover in value. 
he defendant ſhall have in value of the lands againſt the, ,, > 
vouchee, which he had at the time of the purchaſe of his war- & 12 f. 4 
rantia chartæ, and therefore it is good policy to bring his war- 13. he ſhall 
rantia chartæ againſt him before he be ſued, to bind the lands have in va- 
of the vouchee which he had at (4) that time. For if a man 313 
N lue the lands 
255 which he 
had at the time of judgment, for the judgment makes them ſubject to the execution. 
1 Ed. 3. 11. Fitz. Garr. de Charter 2. ac. 8 Ed. 2, Voucher 237. A man cannot 
vouch a clerk attaint, or a man outlawed ; but rather have warrantia chartæ. Contra 
of an ideot quod reddat. Quzre if it be law at this day. Br. Warr. Chart. 29. 8 Ed. 
19 Ed. 3. Cavranty 


be 


(a) See 18 Ed. 3. 42. Garranty de Charters 8. It is no plea here to 
ſay that the plaintiff is impleaded in ſuch an action, wherein he may 
vouch, & c. though it is a good plea to ſay, that he was not tenant the 
day of the writ purchaſed; yet in a ſcire facias, it is a good plea to ſay, 
that he was impleaded in ſuch an action, wherein he might vouch, but did 
not, &c. and fo by reaſon of his default he could not have execution. See 
accordant 9 Ed. 2. Garranty de Charters 30. that it is a good plca. 
Vide infra K. ſed N. Br. 135. D. contra. 

(b) And therefore the count is good, without ſhewing for what he is im- 
pleaded. 29 Ed. 3. 4. (poſt. 135. B.) See 7 H. 6. 17, a ſcire facias againſt 
a difleiſor on a fine, and pending the writ the diſſeiſee enters, he ſhall not 
__ a warranty of charters, if no ſcire facias be ſued againſt him. By 

aſton. | | 

(e) But no damages. 18 Ed. 3. 42. 29 Ed. 3. 4. 31 Ed. 3,22. See 
2 H. 4. 14. contr. and 1 Ed. 6. 11. contra. See 16 Ed. 3. pl. 20. contra 
9 Ed. 2. pl. 30. | 

(d) Viz. At the time of the warranty derained, per Hill. 16 Ed. 3. 
Garranty de Charters 20, and per Finch), If the defendant has Hot lands 
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Wrir de Warrantia Chartæ. 


be vouched, he ſhall not rende: in value, but of the lands 

which he had at the time of the voucher, and if he have alien- 

ed the lands before the voucher, he ſhall render nothing in va- 

lue; and therefore it is policy to bring his warrantia chartæ 

againſt him when he hath the land to render in value. And 

upon this writ and judgment the land ſhall be found. But if 

a man recover his warranty by writ of warrantia chartæ, and 

hath bounden the land which the vouchee had at that time; 

yet if he be afterwards impleaded for that land, tor which he 

L 135 ] recovered his warranty, to defend the land, and if he be fued 

in any action wherein he may vouch, otherwiſe he jhall not 

have advantage by recovery of his warranty in the warrantia 
chartz (a). | OR Fe 

And if a man recover his warranty in a warrantia chartz, 

and afterwards is impleaded in an action in which he cannot 

vouch, as by aſſiſe, or by (5) ſcire facias ſued forth upon a 

fine, &c. It ſeemeth he ought to give notice to him againſt 


A 


whom he hath recovered his warranty of the action, and to 


ray him to ſhew him what he ſhall plead for to defend the 
| hand, &c. Quære tamen (c) thereof. N 

23 H. 3. If a man exchange lands with another by deed, if he be im- 

ee hay pleaded, he may vouch him with whom the exchange was 

made, by reaſon of that exchange; and alſo he ſhall have a 

writ of warrantia chartæ by that deed of exchange, although 

there are not words of warranty in the deed; and the vouchee 

ſhall have a writ of warrantia chartæ; tamen quære (4) of that. 


But Note ; If the tenant vouch, and after the entry into the warranty 
the vouchee dies, and in a reſummons againſt him he revouches the heir, 


in value, the plaintiff ſhall recover damages. 29 Ed. 3. 3. vide poſt, 1338. 
H | 


and the heir loſes all the land, which his anceſtor had the day of the 


voucher, he ſhould be bound to render in valne to the tenant, per Wilby, 
18 Ed. 3. 17. and ſee the like per Cur' 22 Ed. 3. 3. But it is there held, 
that when he recovers in value in another county, than where the vouchee 
is ſummoned (except the tenements deſcend after the voucher) he ſhall not. 
13 Ed. 3. Recovery in value 3. Yet ſce 4 Ed. 2. Voucher 248. quod 
fic, per Cheſter on a teſtatum, quod Hill negavit. See 29 Ed. 3. 4. 16 
Ed. 3. pl. 20. 46 Aſſ. 51, 19 Ed. 3. pl. 9. 41 Ed. 3. pl. 22. 

(a) See accordant 18 Ed. 3. 42. 19 Ed. 3. Ghrranty de Charters— 
that ir is a good plea in a ſcire facias on a judgment in a warrantia chartæ, 
but not in the warcantia chartæ itſelf. D | 

(5) It ſeems he ought to bring his ſcire facias pendente placito. 19 Ed. 

3. Garranty de Charters. 11 Ed. 3. ibid. 22. But in the ſcire facias 

he ought to ſhew the firſt deed if the deed be not entered. 18 Ed. 3. 46. 
per Thirn. vice 8 Ed. 4. i. - | 


(e) And therefore the guarrantor may maintain rhe guarrantee in an aſ- 
fiſe brought againſt him, on the tenants requeſt. 11 H. 6. 41 


(4) Videtur quod fic, per Thirn. 17 Ed. 3. 44. ſed Hill and Shard cont. | 


becauſe 


Writ de Warrantia Chartæ. 


And if a man be impleaded who is not tenant of the land, 31 


but pernor of the profits, he ſhall not have a writ of warrantia 9 H. 4. 18. 


D chartæ, becauſe he can loſe nothing. And a man ſhall have 17 Ed. 3. 


'E 


F 


a writ of warrantia chartæ although he may vouch in the ac- and Br. war. 
tion brought againſt him, and if he do recover in the warran- se None 
. D . . A - ſhall have 
tia chartæ, and afterwards loſe in the action brought againft the writ but 

him, in which he hath vouched him againſt whom he recover- the terte- 
ed his warranty, then he ſhall have a writ which is called ha- nant. 24 Ed. 
bere fac“ ad valenc' (2), &c. preſently within the year after the 3. 25. 3 
recovery, and ſhall not ſue forth ſci' fac'. And an aſſignee 1. 3 Ed da 
ſhall have a writ of warrantia chartz. ni _ 
(5) And a man ſhall have a writ of warrantia chartz of plea that he 
land or rent which he demanded againſt him out of land, &c, had nothing 
but there he ought to vouch of land diſcharged of the rent, n _ Land 
&c. if he may vouch in the action. : Jour Ew 
; a . : . purchale. 
(e) And a man may bring his writ of warrantia chartæ in 19 Ed. 3. 
what county he pleaſeth, if the deed bear not date in a certain Car. c. 10, 


place or county; for then he ought to bring the writ where 4 Ed. 3. 


G 


Shard. and 7 H. 4. 18, That a vouchee ſhall have a warrantia chartæ 


Ed. 3. Warranty of Charters 22. per Burton, that a tenant by warranty 


# 


but others contra, where the caſe was, A. enfeoffs B. with warranty and 


the deed beareth date. But if a man bring a writ of warrantia Gar. c. 12. 


chartz by reaſon of homage aunceſtrel, &c. then it ought to 10. for rente 
be brought in the county where the land lieth. Ty 

_ (4) And if a man doth infeoff another of lands by deed gd. 1. 
with warranty, if the feoffee make a ſeolfment over, and taketh Voucher 
back an eſtate in fee, the warranty is determined, and he thall 266. 21 H. 
not have a writ of warrantia chartæ, becauſe he is in of ano- C. 40. News 


ton. See 
ther Littl. 111. 


becauſe none ſhall have it but the tenant himſelf; yet ſee 18 Ed. 3. 19. per 


where he cannot vouch (over) 21 Ed. 3. 30. and by Seaton, the defendant 
in a warrantia chartz, has no remedy to have his warranty over. See 31 


ſhall have his warranty over. Vide ant. 124. F. 23 H. 6. pl. 26. 19 Ed. 
2. 44. contra; quzre 15 Ed. 3. pl. 25. 

(a) So is 16 Ed, 3. Garranty de Charters 20. contra where he recovers 
before the writ brought againſt him; yet there he ſhall have a ſcire facias, 
19 Ed. 3. Warranty of Charters 10. And it ſeems if the defendant docs 
not acknowledge (or know) that he has loſt, he ſhall have only a ſcire la- 
cias. 16 Ed. 3. ibid. 20. and 29 Ed. 3. 4. per Tiff. See 18 Ed. 3. 4, 2. 
9 Ed. 2. pl. 2. 45 Ed. 3. 10. Bro. Warranty 20. 36 Ed. 3. pl. 11. 
9 Ed. 2. pl. 30. 31 Ed. 3. pl. 22. | 

(b) So is 30 Ed. 2. 20. 31 Ed. 3. Garranty de Charters 20 per Finchd. 


B .recovers in a warrantia chartz, on a general count of the land, and af- 
terwards a rent is recovered againſt him; and he brings a ſcire facias on the 
general judgment in the warrantia chartæ to have the value of the rent; 
and per Thirn. he ſhall not have ia value, ſeeing he never demanded war- 
ranty of the rent, but Finchd. and ſeems the beiter opinions were contra. 
(c) 4 Ed. 3. pl. 12. | 
(d) And ſee accardant per Newton. 22 H. 6. 22. vide infra. 
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Writ de Warrantia Chartæ. 


{he des, thet eſtate. And ſo if A. difſeiſe B, and infeoff C. (a) with 


ſon of this warranty, who infeoffeth D. with warranty, upon whom a 


ca le. 


315 


ſtranger entereth, in whoſe poſſeſſion B. the diſſeiſee releaſeth 


his right, all the warranties are extinct, and if D. re-enter, 
and be impleaded, he ſhall not have a writ of warrantla char- 
tz, becauſe he is in of another eſtate by wrong. ()) But if 
a man be impleaded, for which he purchaſeth a writ of war- 
rantia chartæ againſt whom he hath a warranty, and vouch 
him alſo in the action; and afterwards, depending the action, 
a ſtranger who hath ancienter title entereth upon him, yet that 
ſhall not abate his warrantia chartæ ſued out before; quod 

vide 21 H. 6. 5 | 


(a) And ſee accordant 21 H. 6. 41. 

(5) Contra per June and Paſton. 14 H. 6.26. | 

Note the caſe 21 H. 6. 41. Warranty of Charters per Mills verſus H. 
Clifford, and counts that one R. had arraigned an affile againſt him and 
the others, pending which writ, the plaintiff came to the defendant, and 
ſhewed that he was in by his feoffment with warranty, and prayed him to 
adminiſter, i. e. to aſſiſt him with a plea to bar the demandant, which 
he refuſed; and then pleads, that long time before the defendant any 
thing had, A. and B. were ſeiſed, till diſſeiſed by C. who enfeoffed the 
defendant, who enfeoffed the plaintiff, as he had alledged, and A. died, 
and B. entered on the plaintiff. Markham demurred to this plea, for that 
it does not ſhew whether the entry was before, or pending, or after the 
the aſſiſe, and 22 H. 6. 22. it was ruled by the court that it was no plea, 
if it does not ſhew the entry to be before the aſſiſe brought, or before the 
requeſt made: For if the entry was after judgment or requeſt, the plain- 
tiff is lawfully intitled to an action: For by Newton, the requeſt is in 
nature of a voucher of a vouchee, ſo as to devolve the warranty (contra if 
it be after the entry into warranty) whereupon A. waived the ſaid plea, 
and ſhewed that B. entered on the plaintiff before any requeſt, and Mark- 
ham demanded judgment, ſeeing that he acknowledges he was tenant at 
the time of the aſſiſe arraigned, and that the requeſt was pending the aſſiſe; 
in which caſe ſuppoſe a ſtranger had entered by elder title, yet agaiaſt him 
(law) the writ is good, as of the tenancy he had the day of the writ pur- _ 
chaſed; And by Newton, Paſton and Fulk, it was now a good plea; for 
although he remained tenant to the demandant after the entry of B. yet he 
is not ſo againſt the defendant; wherefore they joined iflue, if the entry 
was before the requeſt. 22 H. 6. 22, 23. and vide 41. ib. ſo that it ſeems 
to me, that though the entry was after the requeſt, yet if it was before 


the writ of warranty of charters purchaſed, the entry of the ſtranger 


would ouſt him of his warranty; for the requeſt is not in lieu of voucher, 


but only the writ of warranty of charters; and this is well proved, for 


that the lands which the vouchee has, are bound from the time of the 
voucher ; but the lands of the tenant in the warranty of charters only from 
the time of the writ purchaſed ; yet it ſeems clearly, that if in an aſſiſe 
the defendant requeſts his guarrantor to give him a plea, and he refuſes, 
and after judgment is given, & c. that ſo long as he continues tenant of the 
land he ſhall have a warrantia chartæ; but contra if he has not made any 
requeſt, and according to this diverſity are the books to be intended. Re- 


giſter 158. and 24 Ed. 3. 75. becauſe till execution he continues tenant, 
and has his firſt warranty ſtill on foot, | 
| | 100 


\ 


H 


1 p 
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Writ de Warrantia Chart. 


(a) If a man be impleaded'in aſſiſe, &c. and he bring a writ 0 
of warrantia chartæ, and counts, that he is impleaded by afñ ſe, Gar. Char- 
&c. and that he hath loſt, &c. If the plaintiff recover his ters 29. it is 


warranty, he ſhall recover his damages, and allo to have the but à perſo- 
value ot the land loſt, _ — 


| | g of a coven- 
ant, therefore he ſhall recover damages. 2 H. 6. 31. It is helden, that in this caſe he 


ſhall recover damages only. But it ſeemeth by Br. Warr. Char. 31. that if he hath 


no land to be recovered in value, that he ſhall not recover damages tantum, nor more 
than in voucher. | 


And a man may ſue forth divers writs of warranty of char- 
ters againſt divers men: And if he hath divers warranties 
againſt them, he ſhall recover ſeverally againſt them. : 

(5) And a man may ſue a writ of warrantia chartæ at the 
common law for a warranty made of lands in ancient de- 
meſne. : EE 

(c) And if a man have a writ of warrantia chartz depend- 6 
ing, although that the plaintiff who brought the action againſt 31 
him who brought the warrantia chart be nonſuit in his ac- 
tion, the ſame ſhall not abate the writ of warrantia chartæ 


although he hath not an action ſued againſt him ſor the land, 
&c. | | 


Writ de Meſne (4). 


MTTHE writ of meſne lieth where there is lord, meſne and 


nant be diſtrained by the lord paramount for the rent or ſer. 


another ſheriff on a teftatum, 29 Ed. 3, 3. 


tenant, and each hold by owelty of ſervices, as by ho- 
mage, fealty and twenty pounds rent yearly, Now if the te- 23 + 3: 


* : l er adjudged 
vice of the meſne behind, he ſhall have a writ of meſne againſt hes the 


the meſne ought 


If a warranty be made to a man and his aſſigne, the aſſignee of the heir 
of the feoffee ſhall vouch as aſſignee. Quod nota, 7 Ed. 3. Warranty, 
c. 44, 10 Ed. 3. 32. 19 Ed. 2. 85. 13 Ed. 1. 93, | 

(a) Ste accordant 4 Ed. 3. Garranty, &c. 29 Ed. 3. ibid. 30. and 
ant. 134. K. Bro. Garranty 31. 16 Ed. 3. pl. 20. 4 Ed. 2. pl. 29. 

(5) See 16 Ed. 3. Cauſe a remover 15, Reg. 12. 30 Ed. 3. 13. and 
per Shipw. the tenant ſhall have warranty againſt the lord in the lord's 
own court. | . 
(c) Infinite; and therefore in a writ againſt two, they may fourch per 
diſtreſs in infinitum. 38 Ed. 3. 1. 9 Ed. 2. pl. 3. 41 Ed. 3. pl. 9. 

| (d) Note; The writ of meſne ought to be brought in the county where 
the lands lie, and if nihil be returned agaiaſt the lord, a writ ſhall iſſue ts 
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Writ de Meſue. 


toncquit the the lord who is meſne, and by the writ he ſhall recover his 
[tenant a= damages if he be diſtrained, otherwiſe not: And by that writ 
gainſt all he ſhall be compelled to do the ſervice, and to pay the rents, 
lords para- and the writ may be ſued in the county before the ſheriff; and 


> e 29 the writ is, | | 
= _ (a) The king to the ſheriff, &. We command you, that N 


| that the you juſtice A. that juſtly, &c. he acquit B. of the ſervices 
| plaintiff in a which C. requires from him for his freehold,. which he holds 
writ of of the aforefnid A. and whereof he complains that he is di- 
meſae need- ſtrained for his default, as he can reaſonably ſhew, that he 


eth not in NE 
the RY to Ought to acquit him, that we may hear no more clamour, &c. 


ſhew the 7 
certainty of the tenure between the meſne and the lo1d paramount, but generally to 


ſay, that he holdeth over, per 38 H. 6. 12. and 39 H. 6. 29. 13 Ed. 4. 6. If there be 
lord, meſne, and tenant, and the tenant is diſtrained by the lord, for which he bringeth 
a replevin, the lord avoweth upon a ſtranger; the tenant may have a writ of meſae : 
Vet the meſne cannot join becauſc the avowry is made upon a ſtranger, 


And if it be ſued in the Common Pleas, the writ is, 

The king to the ſheriff, &c. Command A. that juſtly, &c. 
he acquit B. of the ſervice which we require from him tor his 
freehold, &c. whereof he the ſaid A. who is the meſne between 
us and the aforeſaid B. ought to acquit him, and whereof he 
complains, that for his default he is diſtrained; and unleſs, 
&c. And this writ is where the king diſtraineth for ſervices, &c. 

And if another perſon be lord paramount, then the writ. is, 
that he acquit B. &c. which C. requires of him for his free- 
hold, &c. whereof he the ſaid A. who is the meſne between C. 
and the aforeſaid B. _ to acquit him, &c. | 

317 And the writ of meine may be ſued and removed out of the A 
DL 136 ] county at the ſuit of the plaintiff by a pone without cauſe, and 
at the ſuit of the defendant with cauſe ſhewed, as ina replevin. 

And a man may have an acquittal, and ſue forth a writ of 
meſne upon it divers ways. One if the meſne grant unto his 
tenant by his deed, upon his tenure made of him, to acquit 
him againſt his lord 1 he ſhall have a writ of meſne 

14 Ed. 3. upon that ira nother cauſe of acquittal is, where he 
Meſne 7. holdeth in frankalmoigne. Another cauſe is, where he hold- 


38 H. 6. 12: eth in frank-marriage (5); or where he holdeth by the like 
39 H. 6. 29. 8 1. . I 
Priſat. | | ervice 
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(a) Though A. does not hold of C. immediately, but only by a meſnal- 
ty, yet the writ is good; adjudged 29 Ed. 3. 34.—Alſo in this writ the 
quantity of the ſervices are taken by proteſtation, and ſeveral tenancy is 
a good plea, 2 H. 5.2. : 

(5) Note; The iſſue of the donee in the fourth degree ſhall not have 2 
writ of meſne, as on a frankmarriage, but as on a gift in tail. 11 H. 44 
9. W. W. See 38H. 6. 12. 11 H. 4. 52. 46 Ed. 3. 31. 
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| Writ de Meſne. 


C ſervice as the meſne holdeth over which 1s called owel- 
ty (a). 
| 22 alſo a man may have an acquittal by preſcription, as 
if he hold by homage aunceſtrel. 
And alſo by conuſance in a court of record for to acquit 
him, &c. And the men of Cornwall claim to plead a plea in 
_ a writ of meſne in the county without writ, and that they have 
had allowance thereof in eyre. And although the writ of 
meſne be depending betwixt the meſne and the tenant paravail, 
yet the lord ſhall diftrain the tenant paravail for the rents and - 
ſervices, and ſhall not tarry until the writ of meſne be ended 
betwixt them, whether he ought for to acquit the tenant or 
no. 8 | 
E () And if a man bring a writ of meſne where he is not di- 7 H. 4. 14. 
trained, yet the writ is maintainable ; but then he ſhall not Ant. 134. 
recover damages: For the writ is brought only for to recover 5 5 
the acquittal, &c. As if he bring a writ of warranty of cha- 
ters where he is impleaded, &c. he 1s to recover the warranty 
pro loco & tempore. | | | 
And if the tenant holdeth by the ſervices which the meſne 4 H. 6. 25, 
holdeth over, and alſo. by other ſervices, it is a good owelty to 28. 4 Ed. 1 
have wy we becauſe it is ſuch and more. And although 13.33. '* 
that the lord dieth depending the writ of meſne, yet the writ 0 H. 2 
ſhall not abate (c). | 
G (4) And tenant for term of life where the remainder is over 25 H. 6. 
in fee, ſhall have a writ of meſne againſt the meſne: But te- Meſne 12. 
nant for life ſhall not have a writ 85 meſne againſt him in the '7 Ed. 3. 
reverſion. But tenant in dower ſhall have a writ of meſne '7 ny 


un him in the reverſion, becauſe ſhe hath her ſtate by the PE — 
W. | 
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(a) Acquittal by owelty: See 22 Ed. 3. 3. he ought to ſhew ſeiſin or 1 
tender of the ſervices, whereof he is acquitted. 30 Ed. 3. 24. But in } 
ſuch caſe, the plaintiff ought to ſhew ſeifin of the ſervices in the meſne, 
either by himſelf, or his feoffor, & c. and this ſeiſin is traverſable. 18 
Ed. 3. 19, 4 Ed. 2, Meſne 63. Sce 8 Ed. 3. 49. 5 Ed. 3.56. 11H. 
4. $2. a good caſe of acquittal, that the meſne and his anceſtors had ac- 
quitted the tenant and his anceſtors, and all thoſe whoſe eſtates he hath : 
Adjudged 27 Ed. 3. 82. ; „ 

60 And therefore it ſcems, if the meſne pleads not diſtrained, the plain- 
tiff ſhall recover the acquittal notwithſtanding, yet it ſeems he ſhall not be 
amerced, if he eomes (not) at the day. 30 Ed. 3.22. 6 Ed. 4. 7. See 
30 Ed. 3 29, 30. 31 Ed. 3. Judgment 136. 14 Ed. 3. Ibid. 158, | 

(e) And it was accordingly ſo adjudged in both points. 4 H. 6. 27. 
Quære, if there may be a good forejudger in ſuch caſe, 10 H. 6. 26. and 
it teemed to Strage that there ſhould, for the judgment is no other, but 

that the meſne ſhall be forejudged, and that the tenant ſhall be attendant 
capitali domino. 


(4) See accordingly, but then he onght to count accr*dingly to his 
cale.* See 13 Ed. 3. Meſne 12. ns 
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Writ de Meſne. 


17 Ed. 3.1 % (a) And if the meſne hath paid the ſervices unto the lord 
contr. per paramount, yet if the tenant be afterwards diſtrained for thoſe 


Thorp. 38 ſervices, he ſhall have a writ of meſne. But it is a queſtion 
3 3 , whether he ſhall recover damages in that writ. But it ſeemeth 


Ed. 3. 23. be ſhall have damages, becauſe the meſne ſhall recover damages 
10 H. 6. 26. againſt the lord, if he will put his cattle in the pound for the 
34 H. 6.47. tenant, and ſue a replevin, &c. and yet not diſtrained in his 
13 Ed. 4.6. default is a good plea in a writ of meſne. And if he pray 

3 is not diſtrained in his default: For if the 
4 Ed. 4. 35. meſne grant unto the. tenant to _ him after the tenure 


Billing, ac. made, he ſhall have a writ of meſne thereupon, as I con- 
14 Ed. 3. ceive (6). . 
Meſne, And the huſband and wife ſhall have a writ of meſne where 


* . they are diſtrained for the lands of the wife. 


| (e) If the meſne grant the meſnalty for life, and the tenant 
10 Ed. 3.58. 2 : a K 
Ibid, 21. attorn, the tenant ſhall not have a writ of meſne againſt the 
8 Ed. 3. 26. grantee for life. But tenant in tail {hall have a writ of meſne: 
Meſoe 19. And ancient demeine is a good plea in a writ of meſne (4). -- 
0 And 


(a) Note; Though the ſervices of the meſne be not in arrear, yet a 
writ of meſne les, becauſe the tenant cannot plead rien arrear. 39 Ed. 
3. 34. contra, 17 Ed. 3. 15. See 39 Ed. 3. 19. 11 H. 4. 52. 

(b) Note; A. is lord, B. meſne, C. meſne, and D tenant, A. diſtrains 

B. for ſervices, D. brings a writ of meſne againſt C. and recovers, C. 
brings a writ of meſne againſt E. and counts generally, B. pleads not diſ- 
trained in his default, and the other replies contra, and the ſpecial matter 

is found ut ſupra, and that the ſervices of B. were in arrear, but not the 
ſervices of C. and it was held, 1. That without ſome ſuch ſpecial miſ- 
chief the tenant in ſervice, viz. the meſne ſhall not have a writ of meſne. 

2. That in the caſe of ſuch miſchief he ſhall have it, and ſo each meſne 

thall have it againſt the other, till it come to him in whom the default is. 
39 Ed. 3. 34 39 H. 6. 31. 7 H. 4. 18. accordant. 3. That there 
ought to be a ſpecial count, 20 Ed. 3. Meſne 14. or at leaſt a ſpecial re- 
plication, and that on the general iſſue found, this matter ſhall not aid 
him. 4. It ſeems that the one meſne ſhall not recover damages of the 
other before execution, ibid. and 17 Ed. 3. 44. 18 Ed. 3. 19. Yet it 
ſeems, that notwithſtanding the recovery againſt C. yet if B. had no no- 
tice of the diſtreſs, or if his ſervices were not arrear, a writ of meſne does 
not lie againſt him by C. no more than it lies againſt C. without notice 
where his lcrvices were not in arrear. Por in that caſe there is no de- 
fault in him. See 7 H. 4. 18. Alſo, if the meſne's beaſts are impound- 
ed for thoſe of the tenant, he ſhall have a replevin of them, and ſo may 
each meine have, &c. And if any meſne refuſe to do ſo, per Cur”, the 
tenant ſhall have a writ of meſne. Sce 10 H. 6, 16. if the avowry be 

abateable, or if no ſervices be due or arrear; yet if the meſne will not 
join with the tenant on requeſt, a writ of meſne lies, for that the tenant 
being a ſtranger, ſhall not plead in abatement of the avowry- 

(c) See 40 Ed. 3.7. 12 Ed. 3. Meſne 11. contra. 

(4) So it is in account againſt a guardian in ſocage, and in replevin, 21 
Ed. 3. 10. yet ſee in a writ of meſne on a deed of acquittal by the tenant, 
the defendant alledges that the lands are held of the manor of S. which is 

antient 


_— 


Writ de Meſtte. 


L Anda writ of meſne lieth againſt tenant for life where the 319 
remainder is over in fee: And the writ of meſne ſhall be main- 46 1 3.7. 
tainable againſt the heir of the meſne where his anceſtors have *3 E® 3. 


granted the ſervices of the tenant by fine, if the tenant hath not 75 H. 6. 3. 
attorned according to the fine: For he ſhall not be compelled 28 H. 6. 6. 


to attorn without granting acquittal untohim: And if he grant 
acquittal, he ſhall have a writ of meſne upon the grant; and 
yet it commenceth after the tenour. | f | 
M And if the tenant be diftrained for the relief of the meſne, 39 H. 6. 29. 


or for reaſonable aid, &c. he ſhall have a writ of meſne againſt 3 411 4 

him. 3 | elne 32. 
N If a man be tenant by the curteſy of a meſnalty, &c. if the 2 ſl 

tenant be diſtrained, the writ of meſne ſhall, be ſued againſt Meſne 12. 


him in the reverſion, and not againſt the tenant by the curteſy. contra. and 


H 4. Ed. 2. | note 84. 
O A ſeigniory is granted unto the huſband and wife, and to Ny "0 
the heirs of the huſband, and in a per quz ſervitia ſued by 14 11 5 


them, the tenant will not attorn, unleſs they will grant to ac- Meſne 11. 
quit him, &c. for which the huſband grants for — and his Meſne 52. 
heirs, to acquit the tenant and his heirs, and afterwards the 
huſband dieth; the tenant may bring a writ of meſne againft 
the huſband's heir, during the life of the wife who was tenant 
for life, and good. Quod vide H. 5 Ed. 3. 

P And in the time of Ed. 1. the tenant brought a writ of Meſne 56. 
meſne, becauſe he did not acquit him of a rent-charge demand- 
ed, &c. becauſe he by his deed bound him and his heirs to 
warrant and acquit him, and it was maintainable. 

And an abbot ſued a writ of meſne, by reaſon of the confir- 24 
mation made unto him in frankalmoigne, and it was main- Felge 64 
tainable. H. 2 Ed. 2. 

R If a man have judgment to recover his acquittal in a writ of And a ſeire 
meſne, if he be not afterwards acquitted, he ſhall have upon facias a- 
the recovery. a diſtringas ad acquietandum againſt the * gainſt the 
if it be three or ten years after the judgment given: and that is —_ 25 
given by the ſtatute of Weſtm. 2. cap. 9. EE. 5 


ne 1 


antient demeſne; and it was not allowed, but he was put to anſwer to 
the deed; 34 Ed. 1. Antient Demeſne 38. But ſee in a writ of meine 
by tenant in dower, againſt the heir who alledges that the tenements are 

held of the manor of C. which is antient demeſne; and although it was 
laid, that one cannot have proceſs of forejudging on proclamation in a 
court of antient demeſne, and that the heir cannot be diſt: ained there, for 
he has only the ſervices, &c. yet it was awarded, that he ſhould take no- 
thing, and it was ſaid, that this plea ſhall be pleaded in a petit writ of 
right in the lord's court, and that he ſhall make proteſtation, &c. 28 Ed. 
3. 48. accordant. 30 Ed, 3. 12. per Shipw. 
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Ke MWirit de Meſne. 
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Tueth a ſcire facias thereupon, and he appeareth not at the re- 


46 Ed. Jo 
31. 14 Ed. 
3. Meſne 7. 

49 Ed. 3. 
31. 

320 
1 
46 Ed. 3.31. 
Old N. B. 
83. 11 Ed. 
3. Br. Suit 
4. Ed. 3. 
42, 83. 


ceſs in a writ of meſne is ſummons, attachment and gs; 


: _ 
Ld, te” = 
* 7 
F 


If the meſne do acknowledge acquittal by fine, and after he * 


turn of the writ, then ſhall iſſue a writ of diſtringas ad acquie- 
tandum, &c. and an alias and pluries, &c. until he appear; and 
if he come upon the diſtringas, and cannot plead any thing, 
but that he ought for to acquit him, then the plaintiff ſhall 
recover damage againſt him. | . 

(a) And 11 the anceſtor do acknowledge an acquittal in a Þ 
court of record, the tenant ſhall have a ſcire facias againſt the 
heir to acquit him, without other ſpecialty, &c. (5). 

And if a man recover acquittal after meſne, &c. he ſhall af- V 
ter have a diſtringas ad acquietandum; and if he do not appear, 
he ſhall be fore-judged by default of his meſnalty; and ſo if 
he appear, and it be found by verdict againſt him, he ſhall be 
forejudged (2). | 

nd a man ſhall have a writ of meſne to acquit him of ſuit 4 
unto a hundred, which the meſne ought to do by reaſon of his 
meſnalty, and not by reaſon of reſiancy, &c. And the pro- 


and if the defendant hath not any thing in the county by which 
he can be diſtrained, then the plaintiff may ſurmiſe that he 
is 5 hath 


(a) But notwithſtanding ſuch acknowledgment of the acquittal, in 2 
writ of meſne againſt the heir, he may plead, that he had nothing in the 
ſeigniory without ſhewing how, as that it was demiſed, &c. contra of his 
father who acknowledged, &c. 28 Ed. 3. 93. g | 

(5) So it is on a recovery. 14 Ed. 3. Meſne 7. 

(e) If the lord diſtrains the meſne for more ſervices than the meſne 
ought to pay, the meſne is not bound to acquit the tenant of the ſurplu- 
ſage. 39 H. 6.31, | 

See 14 Ed. 3. Meſne 7. A. brings a writ of meſne againſt B. and 
counts of an acquittance by reaſon of tenure in frankalmoign, and judg- 


ment was, that he ſhould recover damages, and a precept went to the 


ſheriff, quod diſtringeret B. ad acquietand. B. dies, a icire facias goes 
againſt C. the heir of B. to have acquittal. C. not acknowledging that he 
had the ſeigniory at the time, or that he had any more, & c. pleads, that 
he has nothing by diſcent in fee from his father within the ſame lande, &c. 
And note; the abbot in the ſaid recovery counted of frankalmoign, unde 
chartam, & c. and therein theſe points were agreed, viz. 1. That this 
judgment is well enough to warrant a ſcire facias for the acquittal. 2. 
That no other proceſs of execution lies againſt the heir than a ſcire facias, 
& c. 3. That the plaintiff need not ſhew the charter whereby he de- 
raigned the acquittal on the recovery. 4. When an acquittal is granted 
for one Who is not meſne, it is no cauſe to have a writ of meſne but only 
of covenant. 5. On an acquittal which binds the anceſtor by reaſon of a 
tenure in frankalmoign, frank-marriage, or a deed whereby the acquittal 
is granted, if the heir has the meſnalty, he ſhall be bound to the acquittal 


by writ of meſne, although he has nothing by deſcent in fee- ſimple, from 


him by whom the acquittal commences. But there it ſeems he may diſ- 


claim in the meſnalty; quzre, wherefore the abbot had judgment, &c, 
and affirmed in a writ of error. 15 Aſſ. 9. | 
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Writ de Plegiis acquietandis. 


hath aſſets in another county, and pray a diſtringas thither, 
and he ſhall have it by the ſtatute; and upon that he ſhall be 
forejudged, &c. if he do not appear, and the writ be ſerved 
and returned againſt him. But that is given by the ſtatute: 
For at the common law he ſhall not have but diftreſs infinite 
in the ſame county where the writ was brought, and that is in 
the county where the land is; and at this day he may chuſe 
whether he will ſue the proceſs at the common law, diſtreſs 
infinite in the county, or the proceſs which is given by the ſta- 
tute, ſummons, attachment and the grand diſtreſs, which ſhall 
have day to anſwer by ſuch times as two counties may be 

holden, in which the ſheriff ſhall make proclamation that he 
come to anſwer the plaintiff; and if he do not come, and the 
writ be returned, then he ſhall be forejudged. 
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Writ de Plegiis acquietandis. 321 
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0 'T* HE writ de plegiis acquietandis lieth, where a man be- Sce 122. K. 
comes pledge or ſurety (4) for another to pay a certain 43 Ed. 3. 11. 
ſum of money at a certain day, &e. if the party doth not pay 
it at the day, &c. If he who becomes ſurety be compelled to 
pay the money, he ſhall have this writ againſt him who ought 
to have paid the ſame. But it hath been a queſtion whos 
this writ lieth without ſhewing a ſpecialty; and it ſeemeth 
reaſonable that it be maintainable, although he have not any | 
ſpecialty to prove it. For the writ, as it ſeemeth, is given by vide 22 
the ſtatute of Magna Charta, cap. 8. which is, quod fi plegii Elis. Dyer 
voluerint, habeant terras & tenementa debitoris quouſque fit 378. 2 aſt. | 
his ſatisfactꝰ de debito quod antea pro eo ſolverint. And there 5 contr. 
is not ſpoken of any writing made betwixt them; and if he * * 
have a writing, then he may have remedy thereupon by the it was alled- 
common law, or by the writ of covenant, or debt; and then ged, the cu- 
that ſtatute needed not to have been made. And Paſch. 43 ſtom of 
Ed. 3. 10. it is adjudged, that the writ de plegiis acquietandis Co r 
lieth without any ſpecialty ſhewed thereof, and it ſeemeth Eq 3 oY 
good reaſon: Becauſe the _ makes the tie in that caſe, * 
1 + 1 and 
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9 
16 
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1 
1 
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* 


8 


(a) So if A. and B. are bound to C. conjunctim & diviſim for the debt 
of A. yet ſeeing B. is not named pledge, or fidei juſſor in the obligation, 
this writ does not lie for B. for both are principals. Pal. 23. Rot. 1. See 
Dyer 257. and 370. accordant; yet a jury may find quod poſuit ſe in pleg” 
ror the defendant againſt the debtce. | 7 . 
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Writ de Plegiis acquietandis. 


- and that appeareth by the Regi er, becauſe writs are iven for 
the l him who -er pledge, and — who 


was the debtor, becauſe their teſtator did not acquit his ſure- D 
ties, &c. And this writ is vicontiel, and may be ſued in the 
county before the ſheriff, or in the Common Pleas by a præ- 
cipe; and the form of the writ is ſuch : 
The king to the ſheriff, &c. We command you, that you 
juſtice A. juſtly, &c. he acquit B. of twenty ſhillings, whereof 
e hath put himſelf in pledge againſt C. and hath not yet ac- 
quitted Lim, as it is ſaid, as he can reaſonably ſhew that he 
ought to acquit him thereof, that we may hear nb more cla- 
mour thereupon for want of juſtice, &c. And the form of the 
writ for the Common Pleas is ſuch: The king, &c. Com- 
mand A. that juſtly, &c. he acquit B. of one hundred marks, 
whereof he hath put himſelf in pledge againſt C. and hath not 
yet acquitted him, as it is ſaid, &c. and unleſs, &. Or thus 
for executors: Command A. and B. executors of the teſta- 
ment, &c. that juſtly, &c. they acquit E. of, &c. whereof he 
the ſaid E. hath put himſelf in pledge againſt D. and hath not 
yet acquitted him, &c. 
And if a man become ſurety for another in the Exchequer 
to account for him, and doth not, he ſhall have a writ againſt 
him to diſcharge him of the account; and the writ is, . 
The king, &c. Of acquitting A. of a certain account, which 
the aforeſaid B. for himſelf undertook to render before our 
treaſurer and barons of the Exchequer for the time in which 
be the ſaid A. was bailiff of the liberty of Iſabel queen of 
322 England, our mother, in the county of D. and whereof he 
hath put himſelf in pledge againſt us in the Exchequer afore- 
Laid, and hath not yet acquitted him, &c. | 
V.39Ed. 3. (a) And if a man become ſurety for another to pay a cer- 
9. by Kni- tain ſum of money, or to do other thing, &c. ſo long as the 
= . 4 principal debtor hath any thing and is ſufficient, his ſureties 
The plaintiff ſhall not be diſtrained, by the ftatute of Magda Charta: And 


ought to if they be diſtrained by the ſheriff, Ss. they ſhall have a ſpe- 


have the cial writ upon the ſtatute for to diſcharge them; and the writ 
writ firſt a- ſhall be ſuch. 39 Ed. 3.9. 40 Ed. 5. 5. 

ous _- 1 The king to = ſheriff, Sc. A. and B. have ſhewed unto 
le il de in- us, that whereas they became pledges for C. againſt D. for a 
ſufficient, certain ſum of money in which he the ſaid C. was bound to the 
then agaioſt aforeſaid D. and the ſaid C. hath ſufficient whereof he can pay 


the pledges. the debt aforeſaid; nevertheleſs you have diſtrained them the 
mag. char- 


j _—_—_ ſaid A. and B. to pay the ſaid debt to the aforeſaid D. And 


becauſe _ 


2.489 See mag. chart. e. 8. 11 Ed. 2. Debt 192. 39 Ed. 3. 9. yet be 
ſhall not have this advantage where he biads himſelf in covenaat. Ed. 
1. $1, cout. and yet he is principal, by Perk. 33. 


Writ of Detinue. 


beeauſe it is unjuſt that any pledges be compelled to the pay- 
ment of a debt, 1 long as he * — have ſufficient 
whereof they can render their debt; We command you, that 
you diſtrain C. to pay the ſaid money, and that you thereupon 
ermit his pledges to have peace, and that you cauſe their 
aſts to be delivered without delay, if you have taken any 
upon that occaſion. Witneſs, &c. | | | 
And it ſeemeth that this writ lieth where a man recoveretn 
againſt the ſureties in the county, and the ſheriff diſtrains them 
to pay the debt, where the principal is ſufficient : But if he 
ſue the ſureties in the Common Pleas, where the principal to 
pay the debt, &c. Now whether the ſureties may plead that, 
and aver that the principal debtor 1s ſufficient to pay it; or 
whether they ſhall have a writ to the ſheriff not to diſtrain 
them, if the principal be ſufficient, quære of theſe caſes. And 39 Ed. 3. 


the proceſs in the writ is ſummons, attachment and diſtreſs, 9- 40 Ed. 3. 
&c. (8). | | 5 


= 


Writ of Detinue. 


A A Writ of detinue lieth, in caſe, where a man delivereth 
E 


oods or chattels unto another to keep, and e 138 1 


will not deliver them back again; then he ſhall have an ac- ation : 
tion of detinue of thoſe goods and chattels; and ſo if a man 9 H. 6. 88. 

deliver goods or money put up in (c) bags, or in a cheſt, or in 
| 7 a cup- 


(a) And note a judgment in this writ, quod acquietur, and damages aſ- 
ſeſſed by the court on confeſſion. Dyer 257. 

(c) See 29 Ed. 20 accordant, detinue lies fer a bag and one hundred 
23 in eadem baga, without ſaying that it was enſealed; adjudged 18 

. . 20. 

And note; If detinue be brought of a cheſt enſealed with charters, 
there, for that the court cannot be appriſed by the wiit, whether they 
concern the realty or net, proceſs ſhall be made by capias, & c. but when 
the party appears, and counts, hereby it appears to the court, that the 
Charters do concern the realty, then he ſhall be permitted to appear by 
attorney, &c. 29 Ed. 3. 19. 7 H. 4. 2. and 21 H. 42. acc. with this di- 
verſity, See 8 H. 6. 30. If one bring detinue of a cheſt with charters, 
he ought to count that the cheſt was locked, for otherwiſe he ſhall have 
a general writ of charter*® 39 Ed. 3. 7. contr. 14 H. 4. 30. and then 
if it be not a cheſt locked, he ought to ſhew what charters ſpecially. 11 
H. 6. 9. 49. 14 H. 6. 4. See 14 H. 6. 1. the defendant came in by exi- 

ent, the 22 counts of a cheſt with charters, and of one charter in 
pecial, the defendant pleads to the charter non detinet, and to the reſidue 
wages his law inſtantly, and then was permitted to make an attorney. 
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Writ of Detinue. - 


| a „ unto another to keep, and he will not deliver the 
323 $00 s or the money in the bags; he to whom they ſhould be 
If a man delivered ſhall have a writ of detinue for thoſe goods, &c. But 
bail a thing if a man deliver money not in any bag or cheſt, to redeliver 
4 _ 3 1 back, or to deliver over unto a ſtranger; now he to whom the 
1 lic“, money ſhould be delivered, ſhall not have an action of detinue 
by briſot, for the money, but a writ of account; becauſe detinue ought 
yet he hath to be of a thing which is certain; as of money in bags, or of a 
no property horde, or of a hundred cows, or ſuch certain things. And B 


Wl agree- this writ may be vicontiel, and ſhall be ſued before the ſheriff 


8 7 3 - : ag 
8 8 3954 in the county if the plaintiff pleaſe; or he may ſue it in the 


Laiton, con. Common Pleas; and the form of the writ in the Common 
H. 4. 13. Pleas is, 
ctinne Was 
brought of 4 bag with twenty pounds, and by Martin, 4 H. 6. 1 and 2. If a man bail 
twenty pounds to rebail, detinue eth, and accompt. contra, if it were, per accompt 


rendre. 6 Ed. 4. 11, Detinue of four quarters of barley, and doth not ſay in ſacks; 


and yet good. N 


Note, that The king to the ſheriff, && Command A. &c. that, &c. 
65 * he reader to B. one charter which he unjuſtly detains from 
$4 SOS him, as he ſaith, and unleis, &c, Or thus, that he render 
bona & ca- to B. one on with three writings obligatory, ſigned under 
talla; and the ſeal of the aloreſaid B. contained in the ſame box. And 
declares of the rule in the Regiſter is, that in the writ de chartis reddendis, 
1 8 xs the certain number of charters or writings ought to be put. 
qobſicati- And a man may have a writ of detinue of one writing, and 
Hy the writ ſhall be, Command A. that, &c. he render to B. a 
19 Ed. 2. certain writing by which B. hath given and granted al! his 
Detinuc 49. goods and chattels lately being in the manor of N. to I. of 
kan wo which he unjuſtly detains from him, &c. And the form of 
chartam, the writ in the county is ſuch : The king to the ſheriff, &c, 
and the We command you, that you juſtice A. that juſtly, '&c. he 
count of à render to B. one charter, or three charters, or one writing (a) 
confirmati- obligatory or of covenant, or acquittance or teſtament, or 
ON. writing, which he unjuſtly detains from him, as he ſaith, as 
he can reaſonably ſhew that he ought to render the ſame to 

him, that we may hear no more clamour, &c. | | 

And if a man ſue in any court a plaint of detinue for any C 

charters which touch and concern freehold, if it be not in the 

Common Pleas by the king's writ Nhe defendant may ſue a 


prohibition, to prohibit them, &c. and to ſurceaſe, &c. 


* 


The 


() Note; The writ may be bona & catalla, and he may count of 
three tallies ; but if he counts of an obligation, the writ ought to be 
ſpecial. 21 H, 6. 29. ; 


Writ of Detinue. 

The king to the bailiff of J. of R. greeting: Whereas pleas 
of detinue of charters or writings touching Fechold ought not 
to be pleaded without our writ in any courts which have no 
record, according to the law and cuſtom of our realm, and 
W. without our writ impleadeth B. before you in the court of 
your lord aforeſaid of R. for that, That he the ſaid B. ren- 
der to the aforeſaid W. three charters,” as we have received 
information; we command you, if it be ſo, that then you do 
abſolutely ſuperſede that plea from being further holden before 
you in the court aforeſaid without our writ, and that you tell 324 
the aforeſaid W. on our behalf, that he may obtain for him- 
ſelf ' our writ of detinue of the charters aforeſaid againſt 
the ſaid B. if it ſhall ſeem to him expedient. Witneſs, 


5 
D And the plea may be removed by pone out of the county at 


E 
F 


G 


1 


And if a man maketh a feoffment in fee of the land which 5 
zs fee-ſimple, his heir ſhall have the charters which concern Nhe hes 


the plaintiff's ſuit, without cauſe ſhewed in the writ; and at 
the Fair of the defendant he ought to ſhew cauſe in the pone : 
And this clauſe ſhall be in the end of the writ, let execution 
of this writ be done, if the cauſe be true, otherwiſe not, &c. 


And if a man find my goods which I have loſt, I ſhall have pe _ ” 24. 


a writ of detinue of them. ; 


And if a man giveth lands in tail by deed indented, and the 39 H. 6. 24. 
donee dieth without heir, the donor ſhall have a writ of de- 9 Ed. 4+ 52. 
tinue for that part of the deed indented which the donee had. 

18 Ed. 3. Detinue 48. 31 H. 6. 13. 6H.7. 3. 

And ſo if lands be given to two men and the heirs of one of 
them; if the tenant for life dieth, he who hath the fee ſhall 
have a writ of detinue for that deed. tt * 


(a) If a man make a feoffment in fee of his land by deed, ) Ed. 4. 20, 
yet the feoffee ſhall not have the charters concerning the land, 26. 
but the feoffor ſhall keep them, if he do not give them to the 3 ; 
feoffee ; but againſt a ſtranger the feoffee ſhall have an action the 8 
of detinue for thoſe charters which concern the lands, if he ſhall not 


cannot make title by the ſeoffor, or thoſe who claim title by have this 
the feoffor. writ againſt 


And the heir in tail ſhall have a writ of detinue againſt the“ 3 | 
diſcontinuee for the deed of entail by which the land was gi- W 


| H. 7. 10. 
ven. 18 Ed. 4. 15. 44 Ed. 3. 1. 10 Ed. 4. 9. 1 — 


heir 
the ought to 
| make title 
(a) See one parcener may have the charters which concern her purparty to the land, 
only and ſhall have detinue thereof againſt her ſiſter on a ſpecial count. otherwiſe 
See alſo in detinue of charters by two, if the defendant delivers them to the execu- 
one of them, though out of court, he ſhall be excuſed againſt the other, tors ſhall 
and ſo in dower againſt two, who plead detinue of charters. 21 Ed. 3.8, have them. 
per Manby. , ID 6. 41. 
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Writ of Right of Ward. 


the ſame lands, and not the executors of the father. 9 Ed. 
i Ed. 4.9. | | 
f a man make a leaſe for years, and afterwards confirms his K 
eſtate in fee, the heir of the feoffee ſhall have the deed of the 
leflor for years, as well as the deed of confirmation, becauſe 
that the deed doth make the confirmation good: And ſo of 
every deed which maketh his title, or a releaſe, or the like, 
without which his title ſhall not be ſure, and he ſhall have an 
action of detinue for them. 9 Ed. 4. 535 
9 H. 6. 1s. And the heir ſhall have a detinue of charters, although he L. 
'T _— # 9 hath not the land; as if I be infeoffed with warranty, and I 
B. Char. 38 infeolf another with a warranty in fee, my heir ſhall have a 
16 Ed. 4. 9. detinue of that deed by which I am inſeoffed, becauſe he may 
- 10Ed.q. 14. have advantage of the warranty. 9 Ed. 4. 53. 5 
The Jord by And if my father be diſſeiſed, and dieth, 1 ſhall have a de- 


1 all tinue ſor the charters, although I have not the land, and the 


nue for executors ſhall not have the action for them. | . 
charters. And if a man have goods delivered to him to deliver over M 
325 to another, and afterwards a writ of detinue is brought againft 
L 139 I] him by him who hath right unto the goods; now if the de- 
fendant, depending the action, deliver the goods over to whom 
they were bailed to him for to deliver, the ſame is a good bar 
in the action, becauſe he hath delivered them according to the 
bailment made unto him. | 
For detinue And after divorce made betwixt the huſband and the wife, 
To the wife ſhall have a writ of detinue for the goods given with 
Piohidftten her in frank-marriage, which ſee M. 35 Ed. 1. And the pro- 
21, ceſs in detinue is ſummons, attachment and diftreſs, 
See 44 C. | | | 


Writ de Refto de Cuftodia Terra & Haredir. 


| HE writ de cuſtodia terræ & hæredis lieth where the te- B 
nant holdeth of his lord by night's ſervice, and dieth 

in his homage, anda ſtranger entereth into the land, and taketh 

the body of the heir: The lord of whom he holdeth the land 
ſhall have a writ of cuſtocia terra & heredis; and the writ 

is ſuch (a): | | | 

| | | | The 


() Ard note; this writ lies againſt a guardian by nurture, or the gran- 
tee of a ward at will. See 24 Ed, 3. 96. Vet it does not lie againſt the 
grantee of a ward for years, if it be not he who firſt abates, 28 Ed. 3. 

96. it lies againſt him who claims as bailiff, 38 Ed. 3. 18. it lies againſt 

| 2 guardian 


Writ of Right of Ward. 


The king to the ſheriff, &c. Command A. that, &c. he 
render to B. the wardſhip of che land and heir of C. which 
belongs to him the ſaid B. for that the aforeſaid C. held his 
land of him by knight's ſervice, as he ſaith, &c. and unleſs, 
&c. | 

(2) Otherwiſe of the heir of the land. Command A. that, 
&c. he render to B. and C. his wife, W. the ſon and heir of 
E. the wardſhip of whom belongs to them the ſaid B. and C. 
for that the aforeſaid E. held his land of the aforeſaid C. &c. 
Or thus, of L. the father of the aforeſaid C. whoſe heir ſhe 
is, by knight's ſervice, as it is ſaid, &c. and unleſs, &c. 

C Anda writ of the lands (5) only is ſuch : Command A. that, 
&c. he render to B. the wardſhip of one yard-land with the 
appurtenances in R. which belongs to him, for that C. held 
that land of him by knight's ſervice, as it is ſaid, &c. or thus, 
which belongs to him the ſaid B. by reaſon of a demiſe which 
A. (of whom the aforeſaid C. held that land by knight's ſer- 
vice) made thereof to him the ſaid B. as he ſaith, &c. 

D And if a man have a wardſhip by reaſon of a ward, and it 
is taken from him, the writ mall be thus: That he render to 
B. I. the ſon and heir of C. the wardſhip of whom belongs 
to him by reaſon of the wardſhip of the land and heir of R. 
(of whom the aforeſaid C. held that land by knight's ſervice) 
being in the cuſtody of him the ſaid B. as he ſaith, &c. 

E (a) And if the lord paramount will ſnew a writ of right 
of ward for the ſervices and rent, and the heir of the meine, 

he 


a guardian for nurture, in caſe there is not any guardian in chivalry ; but if 
one ſeiſed as guardian in chivalry, grants him, (i. e. the ward) over to B. 
to be nurtured, it does not lie againſt B. 12 H. 4. 19. Non-tegure of the 
9 is a good plea in 2 writ of ward of the body. 10 F. 6. 12. 

(5) Note; this writ ought to be brought where the lands lie, 29 Ed. 3. 
3- and if the defendant has nothing in the ſame county, the plaiatiff ſhall 
have adiſtringas (after a teſtatum) into any other county, and nonage of 
the heir ſhall not be inſerted in the writ, but in the count, 12 H. . 16, 

. &c, and if the heir comes of age pending the writ, or dies. yet the writ 
ſhall not abate, quzre. 40 Ed. 3. Brief 776. 34 Ed. 1. Brief 853. 
9 Ed. 4. 50. 40 Ed. 3. 7. 21 Ed. 3. 42 15 Ed. 3. Brief 680. Perk. 13. 

(c) Note; a writ of ward of lands for ſeveral parcels of ſeveral 
tenures ſhall abate, by Rolf; for he ought to have ſeveral writs, 3 H. 
6. 53- contra in a writ of ward of the body, or of the lands; adjudged, 
bid. But if it be for the land, and alſo for the body, and the count is of 
ſeveral tenures, the writ ſhall abate. 46 Ed. 3. Brief 619. 17 H. 6, 

Guard 117. 6 Ed. 4. 48. 
Note; the writ is general, and therefore the plaintiff may abridge his 
demand. 14 H. 6. 3. 1 ; 
(a) Note; and ſee 13 Ed, 3. Gard 38. 19 Fd. 3. Gard 40. 1H. 4. 
2. 11 fl. 4. 82, 8 Ed. 3. 8. Ejectment, intruſion or right of ward 
brought, ſuppoſing that he held the rent of him, and good. Ser 22 Ed. 
| | 3- bo. 


Infra I. 


Infra 1. 


infant in ward, becauſe he is next of bloo 


Writ of Right of Ward. 


he may have a general writ of the land and heir, if he will, 
or a ſpecial writ thus: ; | | 
Command A. that, &c. he render to B. the wardſhip of ten. 
ſhillings rent, and of the heir of C. which belongs to him, 
for that the aforeſaid C. held of him the tenement from whence 


that rent iſſueth, by knight's ſervice, as he ſaith, &c. F 


And this writ may be ſued in the county before the ſheriff 
by a juſticies, and the writ is ſuch : 

We command you, that you juſtice A. that, &c. he render 
to B. the wardſhip of the land and heir of C. which, &c. as 
he faith, as he can reaſonably, &c. 

And the plaintiff may remove the ſame by a pone without G 
cauſe ſhewed, and the defendant ought for to ſhew cauſe in 
the pone, as he ſhall do in a replevin. 11 H. 2. Gard 141. 

And it appeareth by the Regiſter, that the guardian in ſo- H 
cage ſhall have the writ of right of ward of the heir alone, 


or of the land alone, or of both ; ſor the heir thus : 


The king, &c. Command A. that, &c. he render to B. W. 
the ſon and heir of C. the wardſhip of whom belongs to him 
the ſaid B. for that the aforeſaid C. held his land in ſocage, 
and the aforeſaid B. is next heir of him the ſaid C. 0 
ſaith, &c. | | | 5 0 
And there is the like writ for the land. And the reaſon and 


cauſe that he ſhall have this writ ſeemeth to be, becauſe that 


for the land he cannot have other remedy, if he cannot enter 
into the land: And yet I conceive that guardian in ſocage ſhall 
have a writ of right of ward for the land, becauſe he is ac- 
countable unto the heir for the ſame, which proves he hath 
no right unto the land, but as bailiff. I 
And the guardian in ſocage ſhall have a writ of ward- for 
cauſe of wardſhip, where his guardian en fer to have another 
1 unto him to whom 

the inheritance cannot deſcend ; and the writ is ſuch: ! 
The king, &c. Command A. that, &c. he render to B. 
the wardſhip of the land and heir of C. which belongs to 
him the ſaid B. by reaſon of the wardſhip of I. the ſon and 
heir of D. (who held his land in ſocage) being in the hand of 
him the ſaid B. for that the aforeſaid C. held his land in ſo- 
cage, and the aforeſaid B. is next heir of him the ſaid I. as he 


ſaith, and unleſs, £c. 


And 


3. 10. he may have a writ de cuſtodia terrz & hæredis, and count of the 
land and rent, & c. See 10 H. 6. 12. a ſuppoſal (or demand) of rent held 
good; for by Baldw. If the king grants a rent charge to B. to be held of 
him, and after grants the ſervices to C. now B. holds the rent of C. See 
14 H. 6. 24. | 

See a general writ for the wardſhip of the heir of ceſtuy que uſe, and 
a ſpecial count, Dyer 84. a, | e : 


Writ of Right of W. ard. 


I (a) And it ſeemeth, that a writ of right, de communi cuſ- 1 Ed. 3. 20. 
' todia, was at the common law, and as well for guardian in aj vf 1 
ſocage for the body of the heir, as for guardian in knight's + E 
ſervice. But the writ of raviſhment of ward was not at the Brief 634. 
common law for the guardian in knight's ſervice, but the ſame N. B. 93. 
was given by the ſtatute of Weſtm. 2. cap. 35. And by the 3 Ed. 2. 
equity of that ſtatute guardian in ſocage ſhall have a writ of d 133. 
raviſhment of ward as well as guardian by Knight's ſervice; 
and by the ſame reaſon he ſhall have a writ of right of ward 
at the common law, as guardian in ſocage ſhall have. 1 
K And if the meſne hath two daughters, one within age, and Gard 106. 
the other of full age, and dieth; and the lord hath the ward- 
ſhip of her within age, and afterwards the tenant dieth, his 
heir within age, now the lord paramount, and the ſiſter of 
full age who 1s one of the meſnes, ſhall have a writ of right 
of ward in this form : | 

Command A. Se. that, c. he render to B. one of the 
daughters and heirs of W. and to P. of E. the wardſhip of 
the land and heir of R: which belongs to them the ſaid B. and 
P. for that the aforeſaid R. held his land by. knight's ſervice 
of the aforeſaid B. and of M. the ſiſter of the ſaid B. the 
other daughter and heir of him the ſaid W. within age, and 
being in the wardſhip of the aforeſaid V. as they ſay, and 
unleſs, &c. | 
L And it appeareth in the Regiſter, that the writ de ejectione 11 H. 4. 64, 


cuſtodize lieth for the land, and for the heir together, for the (. If the 
1 eje ctment of 
writ is ſuch (6) ; i 
brought of 


land only, the party muſt ſhew the certainty of the land; but if it be of the body and 
land, the writ general, de terris & hered, is good. 22 Eliz, Dyer 299. It lieth not 
but of land only. | 


The king to the ſheriff, Sc. If A. ſhall make you ſecure, [ 140 J 
Sc. then ſummon, G. B. to ſhew wherefore, whereas the If he Wh 
cuſtody of the land and heir of C. until the lawful age of the ejects aliens 
heir aforeſaid belongs to him the ſaid A. for that che ſaid C. » 
held his land of him by knight's ſervice (c), and he the ſaid have this. 

writ againſt 
him who ejected him, and yet the party ſhall recover land to his writ, 12 H. 4. 10. 
by Hankford ; fo if one yep the ejector, he who was firſt ejeted ſhall not have this 
writ, no more than one ſhall have treſpaſs, & c. againſt the ſecond treſpaſſor. 39 Adl. 2. 


A. 


2 


(a) And he ſhall account to the heir for the damages which he recovers, 
and for that the deforceor ſhall be diſcharged againſt the heir. 27 Ed, 3. 
79. See Kelw. 131. | 
(5) See the contrary adjudged, 14 Ed. 3. Brief 316. 
(c) Yet it is not ſufficient for the defendant to traverſe the tenure, &c, 
without ſhewing cauſe of juſtification. 10 H. 6. 20. per Paſton. - 
| ofe; 
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A. was a long while in peaceable ſeiſin of the ſame wardſhip, 
the aforeſaid Þ. ſorcibly ejected him the ſaid A. from that 
wardſhip, the ſaid heir being within age, as he ſaith: And 
have there the ſummoners and this writ, Sc. | 

(a) Another writ for the land only, where he hath the ſame 4 
by grant of the guardian, thus : + 

The king to the ſheriff, Ec. If A. ſhall make you ſecure, 
Se. then ſummon, &c. wherefore, whereas the wardſhip of 
one yard-land with the appurtenances in D. until the lawful 
age of I. fon and heir of C. belongs to him the ſaid A: by 


Treaſon of the demiſe which R. of whom the aforeſaid C. held 


his land by knight's ſervice, made thereof to him the ſaid A. 
as it is Taid, and the ſaid A. was a long while in full and 
peaceable ſeiſin of the ſame wardſhip, he the ſaid B. forcibly 
ejected the ſaid A. from the wardſhip aforeſaid, the aforeſaid 
heir being within age, as he ſaith, Cc. (6). | 

Another writ when a man hath a ward of the king's grant, B 
and he granteth the ſame over unto another, then thus, as 
above: p 

By reaſon of the demiſe which C. (who had that wardſhi 
of the commiſhon of lord Edward lately king of England, 
our predeceſſor, of whom the aforeſaid R. held his land by 
knight's ſervice) made thereof to him the ſaid B. &c. and the 
ſaid B. &c. Or thus: If E. ſhall make you ſecure, &c. then 
ſummon B. as well to anſwer (c) us as the aforeſaid E. &c. 
wherefore, whereas we committed to the aforeſaid E. the 
wardſhip of the lands and tenements which were I.'s of C. 
deceaſed, who held of us in chief, and which were in our 
hand by reaſon of the minority of P. couſin and heir of the 
aforeſaid I. to have the ſame with all things belonging to that 
wardſhip, until the lawful age of the aforeſaid heir, and h 
the ſaid E. was a lon a +" in full and peaceable ſeiſin o 
the ſaid wardſhip by reaſon of our ſaid commiſſion, he the 
ſaid B. (the ſaid heir being age) forcibly ejected the ſaid E. 


from 


Note; If the bailiff of A. ejects B. to the uſe of A. and afterward 


agrees and takes the profits and aliens, he ſhall be ſaid the ejector, and 
ejecment de gard lies againſt him, and the plaintiff ſhall recover the ward 


and his damages, 38 Ed. 3. 18. Ejeament de gard brought againſt two, 
the death of the one ſhall not abate the writ. 12 H. 4. 10. The tenant 
ef the ward ought to be named in the writ. 2 Ed. 2. 579. Quere. 

(a) Note; The writ de cuſtod. terra: & hæredis is general, but de cuſtod 
terr# tantum is ſpecial. 11H. 4. 64. 

(b) Etblada ſua cepit, &c. abated the writ, becauſe it included treſpaſs. 
11 Ed. 3. Brief 471. 

(e) He ſhall have a general ejectment of ward, and not a ſpecial writ 


| on the caſe, which concludes in contemptum noſtrum, & e. and ſuch 3 


writ ſhall abate, 11 H. 4. 65, 
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from the wardſhip of one hundred ſhillings rent with the ap- 


purtenances in H. as he ſaith, &c. 


C (a) And the guardian in ſocage ſhall have a writ de ejecti- 


one cuſtodiz, as appeareth by the Regiſter; and by the like 

reaſon, as well as he ſhall have a writ of raviſhment of ward 

for the body, he ſhall have a writ of ejectment of ward for 

the land (6). | : 

D Andif a man have the patronage of an abbey or priory, 
and hath right to have the temporalties during the time of va- 


cation of them, if he have the poſſeſſion thereof, and be 


ouſted, he ſhall have a writ de ejectione cuſtodize ; and the 
writ ſhall be ſuch : . | 

To ſhew wherefore, whereas the cuſtody of the priory of 
B. in the vacations of the ſame priory belongs to him the ſaid 
A. and he the ſaid A. was a long while in full and peaceable 
| ſeifin of the ſaid cuſtody in the laſt vacation of the ſaid cuſ- 

tody in the laſt vacation of the ſaid priory, the aforeſaid B. 
forcibly ejected the ſaid A. from that cuſtody. 7 

And by the Regiſter it is ſaid, that the writ of right may 
be ſued de cuſtodia priorat” in time of vacation, &c. thus: 

The king, &c. Conimand, &c. that, &c. he render to B. 
the cuſtody of the priory of N. &c. | 

(e) And that is grounded upon the ſtatute of Magna Charta, 
cap. 6. Quod omnes patroni abbatiarum, &c. 

And there is another writ of ward for the body, which is 
called a writ of raviſhment of ward; and that writ lieth as 
well for guardian in ſocage, as for guardian in knight's ſervice. 
E And it a man have one in ward, becauſe his anceſtor held 


of him by knight's ſervice, and the ward is raviſhed and taken 


from him, he thall have the writ of raviſhment of ward. 
F (4) And ſo ſhall the grantee of the ward, or his executors, 
if he be taken from them; and the form of the writ for the 
lord of whom the anceſtor of the ward held, is ſuch: 
The king to the ſheriff, &c. If A. ſhall make you ſecure, 
Kc. then put, &c. B. that he be before our juſtices, &c. or 
before us (ſuch a day) whereſoever, &c. to ſhew wherefore he 


| raviſhed 


(a) And fo is 26 Ed. 3. 68. 13 H. 4. 17. and note; it 1 there held 
to be no iſſue, to ſay that the anceſtor did not hold of him whom the 
plaintiff ſuppoſes to be lord. a b 


(5) See contra 16 Ed. 3. Waſt 100. 


(e) See that a writ of treſpaſs for a ward was at common law, and 


at this day, it is in the plaintiff's election to purſue the ſtatute or the 
common law, as by a writ of oyer and terminer, 29 Ed. 3. 37, adjudged. 
Sec 29 Aſſ. 35, | | 

(d) Note; la raviſhment of ward, the defendant may traverſe, but 
not without making a title in himſelf, when put out of poſſeſſion. See 9 


H. 6. 10, 61. otherwiſe if he pleads only to writ without ſaying, et in 
_cuſtodia ſa exiſten', 9 H. 6. 6. ; a 
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raviſhed and carried away I. the ſon and heir of C. found at 
N. being under age. the marriage of whom belongs to him 
the ſaid A. againſt the will of him the ſaid A. and 4 our 
(a) peace; and in the mean time do you diligently inquire 
where he the heir is in your bailiwick and take him where- 
ſoever he ſhall be found, and keep him ſafely and ſecurely, ſo 
that you may have him before our juſtices, or thus, before us, 
&c. at the aforeſaid time, to be reſtored to which of them the 
ſaid A. and B. he ought to be reſtored: And have, &c. | 

(2) And if the heir be raviſhed and carried from county to 
county, then the writ ſhall be thus : | 

The king to the ſheriff, '&c. A. hath complained to us, 
that B. hath raviſhed C. the ſon and heir of L. being under 
age, and being in his wardſhip at E. in the county of Lin. 
coln, and hath carried him from that county, unto I. in your 
county, againſt the will of him the ſaid A. and againft our 
peace; and therefore we command you, that you take the ſaid 
heir whereſoever you ſhall find him in your bailiwick, and 
keep him ſafely and ſecurely, ſo that you may have him before 


oy 


our juſtices at, &c. (ſuch a day) which day the ſaid A. hath, 


againſt the {aid B. to be reſtored to whom of right he ought 
to be reſtored : And have, &c. . 


And the form of the writ for the guardian in ſocage, isG 


thus : | | 

The king, &c. If A. ſhall make you ſecure, &c. then 
put, &c. B. &c. to ſhew wherefore, whereas the wardſhip of 
the land and heir of C. until the lawful age of him the 
ſaid heir, belongs to him the ſaid A. becauſe that the aforeſaid 
C. held his land (c) in ſocage, and the aforeſaid A. is nearer 
to the heir of him the ſaid C. and he the ſaid A. was a long 


time in full, &c. with force and arms he took and carried away 


the aforeſaid W. B. the ſon and heir of the aforeſaid C. found 


at N. being under age, and in the wardſhip of him the ſaid 
A. and other wrongs to him did,/t6 the great damage of him 


the ſaid A. and againſt our peace: And have there the names 


of the pledges and this writ. Witneſs, &c. Or thus: With 


force 


(a) Without ſaying vi & amis, i. e. if the writ be cujus maritagium 
ad ipſum pertinet ratione dimiſſionis; contra if it be according to the ſta- 
tute, there the writis good. 17 Ed. 3. Brief 825. : 

() So note 3 the original writ ought to be brought in the county where 


the raviſhment is ſuppoſed, and not in the county to which he is eſtoigned, 
and this writ ſhall iſſue to the ſheriff, Dyer 289. Fitz. caſe ; ſee the. 


„ 8 

(e) Without ſaying cujus maritagium ad ipſum pertinet, as 7 R. 2. 
Brief 634. and yet if he be married by the raviſher, there ſhall be a reco- 
very of the value, and he ſhall be accountgble to the heir for the ſame. 26 


Ed. 3. 65. 
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ſorce and arms raviſhed, and hath married him without the 
licence and will of him the ſaid A. to the great damage, &c. 
A And if the infant be in the cuſtody of the lord, and durin 
his nonage he enter upon the lord, and ouſt him of the land 
which he ought to have in ward, then the lord ſhall have 
a writ of intruſion of ward againſt him; and the writ ſhall 
be ſuch : | 
B The king to the ſheriff, &c. If A. ſhall make you ſecure, 
&c. then | agen &c. I. the ſon and heir of C. to ſhew 
wherefore, whereas the wardthip until the lawful age of the 
aforeſaid heir belongs to him the ſaid A. by reaſon of a demiſe 
which L. of whom the aforeſaid C.held his land by knight's ſer- 
vice, thereof made to the aforeſaid A. and whereof A. was in 
full and peaceable ſeiſin, the aforeſaid I. being underage, intru- 
ded himſelf into the land aforeſaid, and detains from the afore- 
ſaid A. that wardſhip, to the ow damage and prievance of 
him the ſaid A. &c. as he faith, &c. And have, &c. Or 
thus: To ſhew wherefore, whereas the wardſhip of the ma- 
nor of T. with the appurtenances, until the lawful age of 
the aforeſaid I. did belong to him the ſaid A. by reaſon of a 
demiſe which B. (to whom H. of whom, and Alice his wife 
the aforeſaid C. held that manor by Knight's ſervice) made 
thereof to the aforeſaid A. &c. and the ſaid A, being in full, 
&c. the aforeſaid I. while he was under age, intruded himſelf 
into the manor aforeſaid, and hath hitherto detained from the 
aforeſaid A. that wardſhip, to his damage, as he ſaith : And 
have, &c. | 
C And the writ lieth where the tenant holdeth of a man and 
his wife by knight's ſervice in the right of the wife, and the 
tenant dieth, his heir within age, and the huſband granteth 
the wardſhip of the land unto another, who granteth it over 
to another, upon whom the heir intrudeth, G&c. | 7 
D And if the lord have the cuſtody of the heir within age, 2 H. 5. 9: 
and tender him a convenient marriage, and he reſuſeth it, and 31 Aff. 26. 
intrudeth, then the lord ſhall have a writ againſt him for to Br. Aſſiſe 


ä 
» P * as 2 * 
- SS - — 2 2 ING" = 1 
, 2 A J ks — — 1 
- A 6 ; Tn 7 bY _- 5 E 8 
70 $i —_ = — ee Fur * ; 
rer 7 - N * 1 — * 
(Sore _— y 8 * N 
* p : n 4 2 * "S 1 
EE r g _ F hg ON: 1 
DOT 9 - S > US. f . 
; fo gp fe Io 14 —— 
on. * urs »- | Abo > 4,4 1 oF; 
2 oo Aa b EIT _ 
. e b p I T__——_—  — 
ba 29 — 2 1 


D 


— 
- * F V 
— — 
3 a 
_ oy 
2 noe 1 
— TVS [ 
$4 #4 
3 2 2 


8 
— i — 
3 * 


2 . «BY 4 * 
PE. y "——_— 
a 8% f oo - 
3 
re _ - 
a 1 
2 2 
== 
DID 929 * 


2 
— 


5 
— 83 
” 
- id" 


3 
* * 2 


a | " * —— 8 = 2 

Ss 5 . n 5a 

ee . 22 1 a WOES X 

a Ve a » Oi Xo; = IE ww LEM — i | 3 
e wr ä WV Kar TOI: © TY Aus MAE 4 6. 
1 . # * 4 l * ; g * 
2 8 - — — * 2 FS 

* 


* . 8 wg Rn 
Oren GS . © ae: 
pi : — — — Peng. © — 93 


e 


2 > 


— 1 D —— 
8 * 
* 
a En Show's IS -6 4, th. to 'F 
. Faw, 4 99 =o 
PF 8 
: — 222 A 1 a PO» Se + 4 2's + 2 
ms 4 Word, 3 —0 2 * 
— 4 g a * 
* . _ N 4 wt». A 
3 * — een 


recover the (a) value of the marriage, and alſo to recover 3* 
the land, which ſhall be ſuch : | 


The 


(a) The ſucceſſor brought ſuch a writ, ſuppoſing the tenure of a ten- 
der by an intruſion in time of his predeceſſor, without any ageeement, &c. 
with the abbot himſelf that was plaintiff; and ruled good, per cur. 11 H. 
4. 82, But note; it ſeems better if the writ ſuppoles that no agreement. 
was made with him or his predeceſſor. 

And note; one may have an action of ward againſt the heir himſelf. 
32 Ed. 3, Brief 347. Quzre Bro. juriſdict. 23. 11 H. 7. 9. and 31 
6 AN. pl. 26. contra 7 H. 6. 12. 21 Ed. 4. 43. 
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Vide 8 Elz. The king to the ſheriff, &c, If A. ſhall make you ſecure, 
Dyer 255. &c. then ſummon, &c. B. &c. to ſhew wherefore, whereas 
the tender the marriage of the aforeſaid B. belongs to him the ſaid A. 
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for that the aforeſaid B. held his land of him by knight's ſer- 
vice, and he the ſaid A. oftentimes tendered to the aforeſaid B. 
white he was under age in his wardſhip, a competent marriage 
without diſparagement, according to the form of the ſtatuie 
thereof provided by the common council of our realm, he the 
ſaid B. refuſing that marriage (the aforeſaid A. not being ſa- 
tisfied for his marriage) hath intruded himſelf into the lands 
and tenements, and tor his marriage denies, &c. to the great 
damage, &c. | 5 | 

And it appeareth by the writs aboveſaid, that the guardian E 
ſhall have a writ of intruſion of ward againſt the heir as well 
at his full age, as during his nonage. | 

There 1s another writ de valore maritagii for the lord orp 
his executors againſt the heir, without ſpeaking of any intru- 
ſion made by the heir into the land. And the writ is ſuch : 

The king to the ſberiff, &c. If A. &c. ſhall make you ſe- 
cure, &c. then ſummon, &c. wherefore, (a) whereas the mar- 
Triage of him the ſaid L. (&c. as in the laſt writ, until) of our 
; 6, wh the aforeſaid L. refuſed that marriage, and when he 
came to his full age, refuſed to ſatisfy the aforeſaid A. for the 
ſame marriage, aud yet unjuſtly refuſeth, to the great damage, 
and againſt the form of the ſtatute, &c. 

(5) And if the heir be in the cuſtody, and doth marry 
himſelf within age, without the aſſent of the lord, and when 
he cometh of full age, he entereth upon the lord, and puts 
him out of the land, then the lord ſhall have a writ of for- 
feiture of marriage againſt him, for the double value of the 
marriage. | And the writ ſhall be ſuch : 

(c) ir A. ſhall make you ſecure, &c. then ſummon C. H 
the {on and heir of D. that he be before our juſtices, &c. to 
ſhew wherefore, whereas the marriage of him the ſaid C. to- 
gether with the wardſhip of one acre of land with the appur- 
tenances in N. belong to him the ſaid A. by reaſon of a de- 


miſe which L. (who had that wardſhip of the demiſe of F to 
| Res : whom 


(a) Note; This writ does not lie till the heir be out of ward by full 
age, or by making him knight; ſo that if the heir dies before ſuch full 
age, Kc. the value is loſt. 6 Co. 75. 

(6) To entitle one to have the double value, ſee 16 Ed. 3. Action ſur. 
le ſtat. 14. but he need not count, ſo 14 Ed. 3. ibid. 16, 17. 

(e) See 16 Ed 3. Action ſur le ſtat. 14. 18 Ed. 3. 18. and yet the 
flatate of Merton, cap. 6, does not give an action but only a retainer, 2 
Fd. 3. Action ſur le ſtat. 23. that he has eleQion, and if he chooſes this, 
he ſhall not retain the land. 33 Ed. 3. ibid. 31. but ſec contr, Temp. Ed. 


I. ibid. 36. , 
| Note; 
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whom G. demiſed it, of whom the aforeſaid D. held his land 
by knight's ſervice) made thereof to the aforeſaid A. and he 
the ſaid A. oftentimes tendered to the aforeſaid C. while he 
was under age and in his wardſhip, a competent marriage 
without diſparagement, according to the form of the ſtatute 
thereof provided by the common council of our realm, he the 
ſaid C. refuſing that marriage, hath married himſelf without 
the licence and will of him the ſaid A. and hath intruded himſelf 
into the lands aforeſaid (the aforeſaid A. not being ſatisfied for 
the marriage aforeſaid) and denies to ſatisfy him the ſaid A. for 
the ſaid marriage, to the great damage of him the ſaid A. and 
againſt the form of the ſtatute aforeſaid, as he ſaith; And 
have, &c. and ſummon, &c. Witneſs, &c. | 
1 And that writ lieth where the lord granteth the wardſhip of 
the heir and land of his tenant unto F. who granteth the ſame 
heir and land unto L. who granteth the ſame over unto the 434 
ſaid A. the now plaintiff, who tendereth marriage unto C. and _ 
he refuſeth the ſame, and marrieth himſelf during his nonage, 
and at his full age entereth into the land, the marriage not 
ſatisfied, &c. . 12285 4 | 
And otherwiſe for the lord againſt the tenant himſelf, thus: 
If A. ſhall make you ſecure, &c. ſummon, &c. B. the ſon 
and heir of C. that he be before our juſtices, &c. to ſhew 
wherefore, whereas the marriage of the aforeſaid B. belongs 
to him the ſaid A. for that the aforeſaid C. held his land of 
G him by knight's ſervice, .and he the ſaid A. hath frequently 
. tendered. a competent marriage without diſparagement, &c. to 
the aforeſaid B. while he was under age, he the ſaid B. hath © 
refuſed to admit that marriage, and hath married himſelf 142 J 
without the licence and will of the aforelaid A. to the great _ | 
damage, &c. 4997 2; i £0 git 8 
1 And the lord may have ſuch a writ of forfeiture of marriage 
againſt the heir of the meſne, if he marry during his nonage. 
and enter into the meſnalty, or take the rent and ſervices of 
the tenant paravail, and the writ ſhall be general, as if he 
were tenant paravail, &c. not making mention of the meſ. 


? 


nalty. Cs | | 
A It a man be tenant in tail, the reverſion to the king, and 
the king doth licenſe him to alien in fee, and to take back an 
eſtate unto himſelf and his wife in tail, the remainder to his 
right heir, and he maketh ſuch feoffment, and taketh back 
| E e | an 


Note; He ought to ſhew in his count, that the feme was tendered. 

28 Ed. 3. 92. and there, though the lord after the tender, & c. renders on 

the land, and accepts the relief of the heir, yet he ſhall have the forfei- 

ture of the marriage, Alſo, although the heir be married by the raviſher, 

the lord has his election to have either raviſhment of ward or forteiture of 

the marriage. 3 Ed. 2. Action ſur le ſtat. 27. , 
Note for form of the writ, 14 Ed, 3. ib. 17, 
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an eſlate unto himſelf and his wife in tail, the remainder to 
his right heirs, and dieth, his heir within age; the king, not- 
withſtanding his licence, ſhall have the wardſhip during the 
Uffe of the wife, for that the licence doth not give him power 
to alien the king's reverſion, &c. And when the reverſion 
cannot be diſcontinued, the eſtate - tail cannot he difcontinued, 
but by his death the heir may enter into the land, and ſo the 


| | ing may in his right (a). 
vide Dyer 8 wr 1 a man — lands for life, the remainder in fee unto B 
& 128 132. another, and he in the remainder dieth, his heir within age, 

b. C. 2 part he ſhall not be in ward during the life of the tenant for lte; 
257 : becauſe that during his life, the tenant. for life is tenant to the 
34 Edi. lord paramount, although the land be holden by knight's ſervice. 
129. And the guardian ſhall put out the termor who. holdeth for 
36 Ed. 3, years of the leaſe. of his tenant. | . | 
Gard 9, (e) And the ſtatute of Marlebridge in a manner proveth C 
>< Hf. . be may ſo do. And there are many old bopks to. prove the 
Leaſes 18. Tame by judgments that. are given; and it ſeemeth reaſonable = 
contr. that it ſhould be ſo, by the ancient title which the lord hath, 
when he reſerved ſuch ſervices upon his feoffment, to have 
the wardſhip if he dieth, the heir being with age. 7 17 5 
C. 3 partzs. (4). And if the tenant be diſſeiſed and dieth, his heir being ]) 
31 Ed. 3. 18. within age, the lord ſhall ſeize the ward, and enter into the 
Br. War. ao. Iand upon the diſſeiſor in the right of the heir. 
33H. 6. 16. (e) But if the tenant doth infeoff his ſon. during his non-E 
Priſot. age, who doth homage. unto. the lord, and afterwards the te. 
14 Aſſ. Br. nant dieth, the heir within age, the lord ſhall not have the 
Aﬀiſe 192. wardſhip of him, becauſe he hath accepted him for his tenant 
| 75 24 BY in the life. of the father. But it appeareth by Magna Charta, 
dir, that the lord ſhall take homage of the heir before he have the 
Gard 1 8 n nag 
x Ed. 1. wardſhip of him; but that is after the death of the anceſtor, 
ard 155. andi not in the life of the anceſtor, and ſo was the law taken 
Br. Fealty. ] in old books. W 3 THF | 
ry of IF a man purchaſe lands by ſeoffment, which are holden ſe - F 
marriage, verally of divers lords by knights ſervice, and: afterwards 
in 7 Ed. 2, dieth, his heir within. age, that lord. who. firſt; getteth the 
Aion ſur yard ſhall have him, becauſe there is no priority; but if he 
Stat. 31. . 81 1 SR] purchaſe 


(a) Stamf. Prærog. 56. 40 Aſſ. pl. 36. 21 AM, pl. 18. 21 Ed. 3. 


£ 6980 if lands are leaſed to the baron and feme, and to the heirs of the 
baron who dies. 28 Ed. 3. 93. | | | 
7. 3, 6. 14 H. 7, 22. 6 KH. 7. 9. H. 6. 42. 
: 3 Vide wap k. by 7. 3 Mr 7. 7. 33 H. 6. 42. | L 
e). 36 Ed. 3. Gard 11. 4 Ed. 3. 20. 33 H. 6. 16. contr. 31 Ed. 
3. Gardss, 255. Mag. Chart. c. 3. 174 % Avowry 189, 4 Ed. 
3. 20. But (P.) ſee 27 Ed. 3. 19. 8 Ed. 2, 96. 18 Ed. 3. 29. xte 


- 


97. 8 H. 3. Ward 139, contra. 


riority z the King grants the honour of B. to prince E. whom he creates 


= 
a 248. * 
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purchaſe lands which are holden by knights ſervice of one 80 of land 


ord, and afterwards purchafe lands by Enight's ſervice. of uſe, 21 
another lord, and dieth, his heir within . that lord ſhall B. Nee 
have the wardſhip of the heir of whom the land firſt pur- gative 93. 
chaſed was holden, for he holdeth of him by the more (a) C. 5 Part. 
ancient feoffment and priority, than he holdeth of the other 36. 
„ | | 

And if a man hold of the king by pofteriority, and holdeth 
lands of another lord by priority, and afterwards dieth, his 
heir within age, the king thall have the wardſhip of his bo- 
dy by his prerogative, not having regard to the priority or | 
poſteriority. | 1 a 
And if a man hold of the king by poſteriority, and of (5) Quzre, if 
another lord by priority, and afterwards the king granteth the plenarty be 
ſeigniory unto the queen for life, and afterwards the tenant Te 
dieth, his heir within age, the queen ſhall have the wardfſhip — 

of the body, not having regard unto the poſteriority, be- here the 
cauſe that the reverſion ke the ſeigniory doth remain in the reverſion is 
king. 24 Ed. 3. 66. Stamf. Prærog. 11. in the king. 

But if the king hath granted the remainder of the ſeigniory ome 13.7 
in fee unto a ſtranger, then it ſeemeth the queen ſhall not have Prerogatied 

the wardſhip of the body, for the feigniory of poſteriority, 13. 

&c. and priority is changed by the feoffment of the tenant of 
the land. And if he make a feoffment in ſee of the land 
which he holdeth by bene and take back an eſtate * 

e 2 0 


(a) Although he comes to the ſeigniory or honour of which the tene- 
ment is held by eſche at or purchaſe, the king ſhall have the ward, not- 
withſtanding the priority, becauſe he is the chief lord, de quo omnia tene« 
menta tenentur, See Bract. 87. 5 Ed. 3. 4. adjudged. 24 Ed. 3. 31, 
65. adjudged. ' See 12 H. 4. 25. | 


(6) See 21 Ed. 3. 41. but more fully F. Prærog. 16. A. holds of B. 
by priority, and of the king as of the honour of Berkhamſted by poſte- 


by the ſame letters patent duke of Cornwall, habend' eidem duci & ipſiu? 
& hætredum ſuarum reg' Angl' filiis primogenitis & di&i loci ducibus in 
regno Angliæ hæreditario ſucceſſoribus, &c. ita quod ab eodem ducatu nul- 
latenus ſeparentur, vel aliquibus aliis que dicti loci ducibus per nos vel 
hzredes noſtros donentur, & c. with a proviſo, that if any happen to take 
by force of the ſaid grant, & c. Quod dictus ducatus ad nos vel hæredes 
noſtras reges Angliæ revertantur retinend* quouſq', & e. de hujuſmodi filio 
apparen', & c. A. dies, his ſon within age, and it was demurred and 
douhted in law, who ſhould have the ward; and by Wilby, the prince ſhal! 
have it; and for this ſee 24 Ed. 3. 31, 38, and 65. accordant. But there 
the caſe was on a grant for life to the queen, remainder to the prince and 
his heirs males k inge, & c. and fo there was a reverſion in the king, and 
therefore it ſeems by that book, that the king ſhall have his prerogative z 
contra, if the remainder had been limited over in fee-fimple. Sce 12 Fd, 
3- Przrog. 23- And it ſeems by 24 Ed. 3. 66. that if a ſeighiory be 
granted to A. for life, remainder ty the king in fee; the tenant for life 
all have the prerogative, becauſe he holds in right of him who ha: it. 
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Wut of Right of Ward. 


334 of the ſame, now he holdeth the fame land- of that lord by 


If he make poſteriority, whereas he held it before of him by priority. 
2 feoffment But if the lord of whom the tenant holdeth by priority, grant 
and this - 1» 5 , . . 

E aug AE his ſeigniory unto another in fee, and take back again an eſtate 
uſe; quære in the ſeigniory to him in fee, &e. yet the tenant holdeth of 
if the priori- him by priority, as he held before, becauſe the pleading of 


ty be gone. priority is to ſay, that he holdeth of ſuch a man and his an- 


_2 Ed. 2. ceſtors, or of thoſe whoſe eſtate he hath in the (a) ſeigniory 


ant uius feoffamentum, &c. than he holdeth che other 
3 Ed. z. {and, ſo Noa the feoffment of the land doth make the priority. 
Gard 19. And if the tenant do (64) forejudge the meſne, of whom he 
14 Ed. 3. holdeth by priority, &c. yet he ſhall hold by priority of the 
Gard 37- lord paramount, as he held of the meine beſore, &c. | 

EA. . The mayor and aldermen and chamberlains, by the cuſ- G 


Ow tom of London ſhall have the cuſtody of any orphan in 


11 Ed. 3. the city, and if they commit the cuſtody of ſuch orphan to 


115, This another, he ſhall have a writ of raviſhment of ward againſt 


| not lav. him who taketh the ward out of his poſſeſſion. 
And if the guardian marry the heir after the age of fourteen H 


Gard 41. years, and afterwards the heir is taken by a ſtranger, the guar- 
dian ſhall not have a writ of raviſhment, &c. becauſe he hath 


nad the effect of his marriage. „ 
Tenant in If a man have a ward in the right of his wife, although I 
tail grants the wife dieth, yet the huſband ſhall have the ward, becauſe 


his eſtate of. 1 
a mano it is a chattel veſted in him. 10 H. 6. 11. 30 Ed. 3. 6. 


unto which | | 
an advowſon is appendant, the church void; tenant in tail dieth, the grantee ſhall have 


the advowſon. So if the church void during the term, and the term expire. 9 Ed. 3. 
Quare impedit 18. ä 12 


(c) Where the tenant maketh a feoffment by colluſion, and k 
the lord accepteth the ſervices of the feoffee, then he ſhall 
= 4 | not 


(a) Sec Raſt. Entr. 387. Prædict' A. the father of the infant & ante- 
ceſflores ſui & illi quor? ſtat? ipfi habuerunt in eodem manerio de S. tenuer' 
idem maner* de S. de eodem G. & anteceſſoribus ſuis, quorum ftatam illi 
habuerunt in dominico ejuſdem manerii de S. per ſervicium militare per 
antiquum feoffament', &c. See 3 Ed. 3. Gard 19. adjudged, accordant 
iT Ed. 3. Gard 115. per Shard. 21 Ed. 3. 41. | 5 

This ſeems not law, for when the tenant fore judges the meſne, the ſer- 
vices due to the meſnalty are gone, and he is become tenant to the lord 
de novo, ſo that he ſhall hold of the lord by the ſervices of the meſne; fo 
that. if the tenant ought to hold in chivalry, and the meine in ſocage; 
now the. tenant himſelf ſhall hold in ſocage of the lord, and ſo it is 
agreed, that by the fore judger he is now tenant to the lord paramount 
by poſteriority. 11 Ed. 3. Gard 115. ina writ of ward by the biſhop of 
Exon, againſt R. B. for the body of W. ſon of B. de Bercelay. See 33 
Ed. 3. Gard 12. per Shard. | 

(e) 31 Ed. 1. Gard 33, 155. 12 Ed. 3. Gard 33. 36 Ed. 3. 
Gard 11. 33 H, 6. 16. 29 Ed. 3. 48. 8 Ed. 3. 284. D 


T.. Rt: 


not have the wardſhi 
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the colluſion. 


And if a man at this day maketh a feoffment in fee to his [ 143 
uſe, and the lord accept the ſervices of the feoffee; yet if the But the cel- 
feoffor who hath the uſe dieth, his heir within age, the lord tuy que uſe 
ſhall have the wardſb 


ca p- I 7. (2) 


p of the tenant's heir, nor ſhall overſee _ 


ip of his heir by the ſtatute of 4 H. 7. 


* 


of a ſeigni- 
ory ſhall not 


have guard - 


for the fe- 


| offees before 27 H. 8. were lords. 


A And if a man leaſe lands ſor term of life, the remainder to 
the huſband and wife in tail, the remainder in fee to the heirs 


of the huſband, and the huſband and wife die, his heir within 
age being tenant for life, his heir ſhall not be in ward (6). 
If the king's tenant giveth lands in tail without the king's Fitzherbert 


335 


27 H. 8. 26. 


licence, and the king accepteth the ancient tenant for his te- contra. 
nant, and the ſervices, and afterwards the donee in tail dieth, Vile 34 & 


his heir within age, the king ſhall have the wardſhip of him, B 
as ſeemeth by the ſtatute of 34 Ed. 3. cap. 15. And this ac- 
ceptance of the ſervices ſhall not conclude the king; for the 
king ſhall not be concluded, &c. if he have matter to ſhew 
which may ſerve him. And yet in Anno 4 H. 6. it is adjudged 
contrary; and therefore quzere the law in that caſe. | 
And the lands of the wife within age ſhall be in ward, al- 


though her huiband be of full age. Litt. 22. b. 


And if a woman be paſt the age of fourteen years at the 


time of the death of her anceſtor, ſhe ſhall not be in ward. 
D A committee of the king ſhall not have a ward by reaſon of 35 H. 6. 


the ward, but the king ſhall have the ſame, becauſe the k 
remaineth guardian, &c. and the heir ſhall ſue livery. 37 


8. 9. 


E (e) If a biſhop ha 


(a) And thereon he ſhall have a general writ and a ſpecial count. Dyer 


3 


d. 3. 8. 


ve title to have a ward, and doth not ſeize , 
him in his life-time, and dieth, the ſucceſſor ſhall have that 


wa 


: 


7. 54. 4 


H. 6. 19. 


N. B. 96. b. 
26 H. 


2 


» 9. N 
(b) But after his death he ſhall be in ward, adjudged 14 Ed. 3. 33. for 


the heir in ſach caſe is in by deicent, and therefore if he becomes tenant 


in demeſne or by fiction of law, as by reſceit or aid prayer, he ſhall have 
his age, ſee 24 Ed. 3. 69. 2 and 25 Ed. 3.42. Lands held in 
capite were given to A. for life, remainder to B. his ſon in tail, remainder 
to the right heirs of A. who died, B. ſhall pay relief to the king. 

Dyer 308. 


* 


26 Ed. 


40 Ed. 3. 9. The grandfather was leſſee for life, re- 


mainder to the father in tail; remainder to the right heirs of the grandfa- 


ther of lands in capite, The father dies, and the grandfather and fon Tevy 


2 fine to J. S. and take back an eſtate to the ayl for life, remainder to the 
lon and his wife in tail, remainder to the right heirs of the grandfather ; 
the grandfather ſurrenders, & c. the ſon ſhall pay relief. Dyer 235. 


(e) 40 Ed. 3. 14. 2 H. 4. 16. 


11 H. 4. 80. 


7 H. 4. 33. 


ing Gard 14, 90. 
128 7 


H. 4: 19. 


ac. 40 Ed 
» 3. 14. cont, 
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10 Eliz. ward, and ſhall ſeize him, &c. Otherwiſe it ſeemeth if the 
Dyer 277. biſhop had ſeized him. See Dyer 277. contr. | | 
the N If the heir female be married by the lord before her age of F 
eee r fourtcen years, and afterwards the huſband dieth, the heir fe- 
mall have male ſhall not be married again by the law, &c. And by that 
| the ward, ſame reaſon he ſhall not have a writ of raviſhment of ward, if 
F | b man do raviſh her afterwards. Bro. quare imp. 47. 
1 Litt. 23. | | 
(a) If one grandfather have a ſon, and the ſon taketh a 6 
3 wife, and have 1fſue, and dieth, the mother of the iſſue ſhall 
* 25, have the wardſhip of the child which is her own child, and 
not the e, although the iſſue may have the land 
which ought to deſcend to him by the grandfather, and altho' 
C. 6 Part that the mother ſhall not have the land. Hill. 31 Ed. 3. Bar. 
22 b. 257. Brief 327. 30 Ed. 3. 17. 
| 336 If an infant recover land by a writ of dum non fuit compos H 
21 H. 7. 12. mentis, he ſhall not be in ward; and fo it ſeemeth if (5) he 
. hg 12. do recover by a formedon or other action aunceſtrel, where 
Tabs A fe” he could not enter, becauſe his anceſtor did not die tenant to 
98. 43 Ed. the land, &c. nor in his homage. Stamf. Prærog. 8. 
3. 18. cont. And a man may ſeize his ward, although he be apprentice ! 
| or in ſervice of another. 4 Eliz. 259. 14 H. 8. 14, 32. 8 
Ed 4.7. 47 All. 214. 55 | ED 
Bur if the tenant maketh a feoffment by colluſion, the lord K 
ought to recover the land by a writ of right of ward, before 
he 5 have a writ for the raviſhment of the ward, &c. (c). 
12 H. 4. 13. h 
If 5 man be tenant by the curteſy of a ſeigniory, the heir L f 
ſhall not be in ward during the life of the tenant by the cur- 
teſy, &c. Bro. Gard 110. _ 
But if a man have ifſue a fon, and afterwards he taketh a 
wife who hath lands holden by knight's ſervice, and hath iſſue 8 
by her, and afterwards the wife dieth, if the huſband be not | 
tenant by the curteſy of the land, then the huſband's younger 
ſon ſhall be in ward e the liſe of his father, &c. N. B. 
99. 30 Ed. 1. Gard 156, „ | 1 
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(a) See Ratcliff 's caſe, 7 Co. 83. The mother ſhall have the cuſtody 
of her ſon, and daughter and heir apparent, againſt a deforcear, but not 
againſt a guardian in chivalry, as in the caſe of a father. 9 Ed, 4. 63. 
(5) Tenant in tail, wich a remainder in fee, aliens in fee, and dies with · 
out iſſue, the heir of him is remainder recovers in a formedon, he ſhall” 
not be in ward; by Dyer, Trin. 3 Elia. | 
(e) Or right of ward for the body. 12 H. 4. 13. It ſeems he may 
ſeize the body iramgdiately, Kelw. 120. 5 c 
Note; A tenant for life of a ſeigniory ſhall have wardſhip, but not eſ- 
cuage. 6 Ed. 3, Card ak 6 
_ „J 4 T0 * j 
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M If an infant be married in the life of his father within the 30 Ed. 1. 
age of conſent, and afterwards the father dieth, the infant be- Gard 156. 
ing within the age of conſent; the lord ſhall have a writ of ac. but ſhall 

raviſhment of ward for the infant, becauſe he may perhaps fei enge : 
diſagree unto the marriage. | Rake: pus 

N (e) And the lord of the villain ſhall have the wardſhip of refuſal. © 

the land, and che body of the heir of a-villain, if he ſeize him 7 H. 6. 125 

before the lord, &c. otherwiſe not of the land. Ala caſe of 

If lands deſcend unto the wife, and afterwards the wiſe hath che e | 

F iſſue by her huſband, and dieth before the huſband enterethzJo Br. Vill zi. 

that he ſhall not be tenant by the curteſy; the iſſue ſhall, ( 

be in ward, if he be within age, and if he be not heir appa- 

rent to the huſband; and ſo if the iſſue by the wife were a 
Woman, and within age, where the huſband hath a ſon living, 

that iſſue within age ſhall be in ward, during the life of the 


huſband which is its father. 


+ - 2» 
” * 
Es © 


then his iſſue ſhall be in ward for the lands of his wife, if he 8 * 
| were within age, &c. in the life of the huſband: But it ſeem- Gard 3. 
| eth that the law is not now taken to be fo. | | 


Pt P Guiirtidn in ſocage did grant the wardſhip over toa ſtran- ,. ». . 
| ger, and the grant awarded good. Hill. 26 Ed. 3 * Hill. 1 et 
| 31 Ed. 3. ar ET Saug 161. 

4K Q If an infant enter for a condition broken, upon a feoffment N. . 5. | 
e made by his anceſtor, he ſhall be in ward for that land, if it 11 H. 2. 12. 
k be holden by knight's ſervice. Dyer 304. b. 32 Ed. 3. Gard 12 H. 7, 10. 


. 32. 7 Eliz. 304. b. Ant. 90. A. He 6 H. 4. 4+ 
1 | R (c) And a man or a woman ſhall have a writ, wherefore 


r. be raviſhed his 6 her ſon and keit+ Of, Whersfore ke ravidhed vas 8 
his or her daughter and heir: or raviſhed his or her couſin and Elia. Dyer 
2 heir, &c. and that by the common law. | 190. | 
ue 8 And the proceſs in a writ of ward appeareth by the ſtatute 
ot of Marlebridge, cap. 7. viz. ſummons, attachment and dif- 
er treſs (2 | | 
B. 400 2 a writ of right of ward if he cometh not at the dif- 
trefs, then the proclamation ſhall be awarded, that he ſhall 
It have day by which two or three county courts are holden in N 
the mean time, before the return thereof; and if the writ be 1 
ody | | returned 11 
not SEE : j 1 
Ph | (a) 40 AF. pl. 17. Efcheat 16. Gard 1371. Lite. 28. 


. 
2 


- (6) Be it male or female. 31 Ed. 3. Gard 154. Ed. 2. Treſpaſs 
236. 33 H. 6. 55. | 


* — — * 3 
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N (e) 21 H. 6. 14. 32 Ed. 3. Gard 12. Ant. 90. H. 8 ? ; bd I 1 jo 
2 (4) 13 Ed. 4. 142. Bro. Faux Lat. 81. See Dyer 303. And by ſome, if 


t eſe if the ſheriff returas mhil, Sc. yer a diſtringas with proclamation ſhall 
* Ave. 11 H. 6. 3. contra 21 H. 6. 36. | 
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Writ of Eſcheat. 
ſhip, and the plaintiff ſhall by judgment recover the ſame (a0). 


3 


Writ of Ejſcheat. 


— — 


36 Ed. 3. 17. HE writ of eſcheat lieth where the tenant who hath an 


Fl Ed. 3. eftate in fee-ſimple of any lands or tenements, and holdeth 
. them of another, and the tenant dieth ſeiſed without heir ge- 


ſhall not ej. Deral or ſpecial, the lord ſhall have the writ of eſcheat againſt 
cheat nor be him who is tenant of the lands or tenements, after the death of 
forfeited, his tenant, and by-this writ he ſhall recover the land, becauſe 


becauſe it is he ſhall have the ſame in lieu of his ſervices. : 
tied to the 


blood. Alſo 

rent-charge ſhall not eſcheat by death, contra by attainder. - 24 Ed. 3. 12. Br, Eſcheat. 
9 H. 7. 37. 7 Ed. 4. 11, 120. If abbey or pariſh church be diſſ5jved, the lands which 
they held ſhall eſcheat. 21 H. 7. 89. If a man holdeth two acres by leveral ſervices of 
one land, he ought to have two writs of eſcheat. | 


— 22 2 TU EP Ire es — 


ſhal! not have a writ of eſcheat, but a formedon in the 1ever- 
5 ter. 7 . | 35 
Tenant in But if a man be tenant in tail of land, the remainder to his 
tail of 2 right heirs, and dieth without heir, then the lord of whom 


oy the lands were holden in tail, ſhall have a writ of (5) eſcheat, 


fame, which becauſe the tenant in tail was tenant unto the lord for the fee- 
eſcheats, te- ſimple that he had in the land, &c. 

nant in tail : 8 | 

dieth with- | 

out iſſue, he in the reverſion ſhall have eſcheat of the land, becauſe he is come in lieu 
of the ſeignior. See 40 Ed. 3. 33 Ed. 3. Eſcheat 9. but by this opinion he ſhall 
not have eſcheat, becauſe the reverſion was out of him at the death of the tenant. 


But 


(a) See 12 H. 4. 16. 29 Aſſ. 36. See Ed. 3. 44. Judgment given 
and an inquiry of damages, & c. afterward, and therefore error brought. 
42 Ed. 4. 1. an inquiry of damages, and whether thg heir were married, 
&c. and judgment given afterwards. See 24 Ed. 3. 49. Judgment for 
the ward inſtantly, and note the cauſe: A reſummons in a writ of ward 
was ſued by the . of the plaintiff, againſt the executors. of the defend- 
ant, who plead that the heir was of full age in the teſtator's life time, and 
that before this wrir' purchaſed they had fully adminiſtered ; and.the plain- 

tiff, per chaſement replied, that he had not aſſets, & c. and he had judg- 
ment inſtantly for the ward, and the inqueſt was taken: on the iſſue for his 
damages; and afterwards the defendant could not be effoined, becauſe the 
original was determined. 24 Ed. 3. 49. 63. | 


(b) See contra per Scot, 12 Ed, 3. See 15 Ed, 4. 13. 3 H. 6. Eſcheat. 


returned ſerved, and he do not appear,- he ſhall loſe the ward- | 


L 144 ] But if tenant in tail die without heir, he in the reverſion A 


, ( 


7rit of Eſcheat. 


Gf ; 8 5 5 5 5 KD : 2 
But if a man be tenant for life, the remainder in fee unto a 13 FR 


B ſtranger and his heirs, and afterwards the ſtranger dieth with- Entr. 38. 


E 


out heir, and afterward the tenant for life dieth; the lord 7 H. 4. 175 
ſhall not have a writ of eſcheat, becauſe the tenant for life 2 if the 
wu BT" diſſeiſor die 
was-tenant to the lord, and not he in the remainder, &c. But r alien. for 
there the lord ſhall have a writ of intruſion, if a ſtranger en- theſe a6 to 
ter on the land after the death of tenant for life. nants by ti- 
(a) And if the tenant be diſſeiſed, and afterwards dieth tle, 5 Eds 
without heir, &c. it ſeemeth the lord ſhall have a writ of eſ- 2 - 4 
cheat, becauſe his tenaut died in the homage. And in that 3 H. 6. 4 
caſe he ſhall have a writ of right of ward, if the tenant die, 
his heir being within age, and by the like reaſon he ſhall have 
a writ of eſcheat. 2 H. 4. 8. con. 15 Ed. 4. 14. cont. 


D If the tenant dieth without heirs, and afterwards the lord 
d 


ieth; the heir of the lord ſhall have a writ of eſcheat for to - 
recover the land, &c. for that eſcheat made, and ſhall give a 
Tight unto the lord to have the land. | | 
And this writ ſhall deſcend from the lord unto his heir, &c. 46 Ed. 3. 4. 
and the forms of the writs of eſcheats are divers: One where The ſon - . 
the tenant is a baſtard, and dieth without heir, and then the brought eſ- 
writ is ſuch: x cCheat, ſup- 
pofing that 
the tenant 


held of his father, whoſe heir he is, and exception taken, becauſe it ought to be quod 


de eo tenet. 


The king to the ſheriff, &c. Command A. &c. that he ren- 
der to B. ten acres of land, with the appurtenances in N. 
which C. held of him, and which ought to revert to him the 
ſaid B. as his eſcheat, for that the ſaid C. was a baſtard, and 
died without heir, as it is ſaid, &c. 7 Th 

And if he be not a baſtard, () but dieth without heir, then 
the writ is, and which ought to zevert to him the ſaid B. as 
his eſcheat, for that the aforeſaid .C. died without heir; or 


thus, for that the aforeſaid C. committed felony, for which he 


was hanged; or, for which he (c) was outlawed, or, for 
55 3 which 


(a) See 1) Ed, 3. 64. per Thorp, So if tenant makes a leaſe for life, 
by Hankf. 2 H. 4. 8. See 7 H. 4. 17. 32 H. 6. 27. If tenant makes 
2 leaſe for life, and then dies, having iſſue B. who dies without heir, and 
afterwards tenant for life dies; if a tenant abates, the lord may have in- 
truſion; but by Hankf. he ſhall not have eſcheat; contra Fitz. For the 


words of the writ are true, that he is dead without heir, and that he holds 


of him; but agreed by all, that if he brings eſcheat, he cannot have this 
writ, ſuppoſing that the leſſor dies without heir, though he was the laſt 
that was ſeiſed in demeſne; for it is a good plea to ſay that he had iſſue 


B. who ſurvived him; and it is not material whether B, was ſciſed or not. 


See Sn E907” | | 
(5) Or committed felony, 19 Ed. 3. Brief 251. - g 
(e) And the outlawry for felony ſhall not be reverſed, without ſuing 2 
| ſcire 
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Writ of Eſcheat. 


which he abjured the realm, &c. and unleſs, &c. And the 
form of the writs for the heir appear in the Regiſter. | 

339 _ And the king ſhall have a writ of eſcheat for lands in Lon. G 
| don, if the tenant died ſeiſed of lands there without heir, be. 
' cauſe the lands in London are holden of the king; and this 
or if after Writ he may ſue in the King's Bench or in the Common Pleas. 
judgment And if a man be beheaded for felony, or die after judgment, y 
he be deli- before that he be executed by the officer; yet the (a) writ ſhall 
vered to the ſay, pro quo ſuſpenſus fuit, &c. and it is not material whether 


biſhop. F< 
| 20 , that he be hanged or not. 


Eſcheat 10. e 8 
contrary if he ſtand mute. 4 Ed. 4.18. 22 H. 6. 38. Newton. If a man go beyond 


ſea without licence, and hath iſſue and dieth, the land ſhall eſcheat. 


48 Ed. 3-34 And the courſe in the Regiſter was, that if a man were at- 
Where the tainted of felony, that the king did ſend a writ to the ſheriff 
. to inquire what lands and tenements he had, and which he held 
2 jord of the King, and which of other lords, and by what ſervice, 
hath elec- and what they were worth by the year ultra repriſas, and that 
tion ts have he certify the ſame. But the ſame is altered by the ftatute of 
awritof eſ- 28 Eliz. 3. cap. 9. which is, that a commiſſion be made out 
Cheat; ——”— unto the ſheriff to take the inqueſt: And alſo there was ano- 
3 ther writ appointed by the Regiſter, directed unto the ſheriff 
was utlage, to inquire whether ſuch houſe or land which W. had, who 
or that he was attainted of felony, were ſeiſed into the king's hand for a 
died without year and one day, or not, and of whom they were holden, 
heir and who had the year, day and waſte, and ought to anſwer 
the king for the ſame, and that he ſend the ſame before the 
Eing, &c. and now in place of theſe writs, there ought to be 
a commiſſion granted to inquire thereof, directed to certain 
perſons by the ſtatute aforeſaid. 

And if a man be attainted of felony, and another enters into 
the land, and taketh the profits, and if it be found by commiſ- 
fion that ſuch a man, who was attainted of felony, had fuch 

lands and tenements, and that the lands and tenements have 
been in the king's hands for one year and a day; and that B, 
hath taken the profits for that year and day, and alſo hath 
had the waſte thereof; and that the lands are halden of F. 
'Then F. ſhall have a writ unto the ſheriff for to deliver him 
ſeiſure of the lands, &c. Salvo jure cujuſlibet. ka 
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ſcire facias againſt the lord mediate and immediate, 9 H. 4. 3. accordant, 
and in this writ, error in the outlawry cannot be ſhewn, Dyer 67. 
() See Rot. Parl. 8 Ed. 2. M. 5 ubi decollatur per R. & Concil', 
If the appellee be killed in battle, the judgment is to be given agaiaſt him z 
etherwiſe the lord cannot have the eſcheat · 8 Ed. 1. Judgment 225. 


— 


— 


2 2 Sys 
— | + <othatss Po 
"pay. ade 


M (a) And the tenant for life of the ſeigniory ſhall have a 


N And the king ſhall have a. writ of eſckent 6 tenementy 


O (5) And if a man have title to have a writ of eſcheat, if he 11 H. 4. 82. 


Writ of Eſcheat. 


And he who hath taken the profits for the ſaid year and day, 
ſhall anſwer the king for the * wha And thereby it appeareth, 49 Ed. 3. 17. 
that the king ſhall not have but the next year and day, which 
cometh after the attainder, and that he who took the profits for 
that year, ſhall anſwer the king for the ſame. 
L And if lands be holden of an abbot, and the tenant die with- 
out heir, &6. the ſucceſſor ſhall have a writ of eſcheat, and the 
writ ſhall ſuppoſe, ought to revert to him the now abbot as 
his eſcheat, for that the aforeſaid, &c. died without heir, &c. 
as it is ſaid; and unleſs, &c. 


writ of eſcheat, or tenant in dowry, or by the curteſy, and 7 H. 6. 
alſo the lord ſhall have a writ of eſcheat of the meſnalty, Eſcheat 18. 


which is but a rent ſervice, and ſhall demand the rent by the 21 H. 7. 30. 
writ: But by the 


dr En OW - . ſhall ( 
within cities and boroughs, which are holden of him in fee- the as 196 
farm. 3 H. 6. 32. 49 Ed. 3. 5. a. holden. 


do not accept homage of the tenant, he ſhall not afterwards 
have the writ againſt him, becauſe he hath accepted him his 
' tenant; and ſo if he accept fealty of him. But if he do ac - 
cept the rent of the tenant, that ſhall not bar him of his writ 
of eſcheat, and the proceſs are ſummons, grand cape and petit 
cape, as in any other præcipe quod reddat. But it is other- 
_ if he accept (c) rent from the heir of the diſſeiſor. Co. 
10 : | | 


(a) And if the tenant for life dies before entry, he in reverſion ſhall have 
a writ of eſcheat. Kelw. 114. See 7 R. 2. Eſcheat 4. 33 Ed. 3. 
Dower 137. contr. 8 Ed. 2. Eſcheat 12. | 
(b) 13 Ed. 1. Avowry 235. The elder ſon receives homage of the 
middlemoſt, ſeiſed in fee, wbo dies without iſſue, the' younger brother 
ſhall have the land, and the iſſue of the elder brother, if not born at the 
time, ſhall have it, & c. See 11 Ed. 3. Dower 63. where acceptance of 
the homage by the wife, after the death of her huſband, ſhall ouſt her of 
dower of the tenements. See 5 H. 7. Droit 66. Acceptance of homage 
from the tenant, ſhall bar in a writ of right. See 17 Af. 3. the diſſciiee 
accepts homage from the diſſeiſor, it ſhall bar him for his life, but not his 
heir. 26 Ed. 4. 71. Tenant dies without heir, the lord enters and makes 
2 feoffment, and takes back an eſtate for life; a baltard of the tenant en» 
ters and infeoffs O. of whom the lord accepts the homage; and it is de- 
murred in law, whether this has not excuſed (eſtopped) him to have the 
land; the doubt is, becaufe the ſe gniory was abſolutely gone by the entry 
and acceptance of the fealty, in bar of the writ of entry fur diſſeifia. 13 
Ed. 3. Bar. 353. Vide ant. E. 
(e) And note; Acceptance of the rent ſhall not make a change in the 
avowry, becauſe it may be received as by the hands of his bailiff, & c. but 
it js otherwiſe of homage or fealty. Sce 4 H. 6. 21. Co, Lit. 
ae, Writ 
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18 Eliz. Dy. 
217. Sir 
. Anthony 
Cook's caſe. 


Pleas (a). © | | 


Writ of Covenant. 


9 ö 


RI TS of covenant are of divers natures; for ſome are A 


merely perſonal, and ſome covenants are real; to have 


a real thing, as lands and tenements; as a covenant to levy a 


fine of land in a real covenant : But a writ of covenant which 


is more perſonal is, where a man by deed doth covenant with 


another to build him a houſe, &c. or to ſerve him, or to infe- 
off him, &c. and he doth not the ſame according to the cove- 
nant; then he with whom the covenant was 10 made ſhall 
have writ of covenant againſt him. And there is a note in the 
Regiſter, which 1s this; a writ of covenant ought not to be 
made according to law merch. without a deed, becauſe no plea 
of covenant can be without deed, and every man ought to be 
judged according to his deed, and not by another hs; and 
the form of the writ is ſuch: The king to the ſheriff, &c. 
Command A. that, &c. he keep his covenant with B. &c. 


touching the damage and loſs by the breach of truſt and de- 


fault of W. the ſon of R. apprentice of the aforeſaid B. com. 
mitted within the term of ſix years, to be reſtored to him the 
{aid B. and unleſs, &c. T7 

And if a man make a covenant by deed to another and his 
heirs, to infeoff him and his heirs of the manor of D. &c. 
Now if he will not do it, and he to whom the covenant 1s 
made dieth, his heir ſhall have a writ of covenant upon that 
deed; and alſo his aſſigns ſhall have a writ of covenant where 
the covenant is made to him and his aſſigns. | 

And fo executors ſhall have a writ of covenant, of a cove- 
nant made unto their teſtators for a perſonal thing, and theſe 


writs appear in the Regiſter. | 


And it appeareth by the rg dar he may ſue a plaint of co- 


venant in the county or in the hundred court, &c. 


D 


And that he ſhall have a recordare to the ſheriff for to re- 


move the ſame out of the county into the Common Pleas, as it 
ſhall be done in a replevin ſued there. x 

And if the plaint of covenant be ſued in the hundred, or in 
other court of other lord, he ſhall have an accedas ad curiam 
directed unto the ſheriff to remove the plaint into the Common 


And 
(a) A man covenants, that neither he nor his heir ſhall ere any mill 


in ſuch a place, and afterwards he erects a mill, and an action of covenant 
; | 1% 


is thereupon brought by the heir, and well, 4 H. 3. 57. and ſo it is if the 
leſſor ouſts the leſſee and dies, br tenant in tail leales for years and dies, 


Writ of Covenant. 


F And the writ of covenant for executors is ſuch : Command 


I. that, &c. with A. B. and C. executors of the teſtament of 
N. made between him the ſaid N. and W. of E. for him 
the ſaid W. to continue with the aforeſaid N. as an apprens 
tice for ſeven years, and after that term compleated to ſerve 
him the ſaid N. for ſo long time as he the ſaid W. ſhould 
eloign himſelf from the ſervice -of the ſame N. within the ſaid 


term, which ſaid covenant to fulfil and keep he the ſaid W. 


by his writing bound, himſelf, &c. and unleſs, &. And the 
ſaid executors ſhall make you ſecure, &c. 


G And if a man make ſuch covenant by word: or to build him 


a houſe, &c. and he doth it ill; then the party ſhall have an 


action upon the caſe for the ill doing of it (a). 


If a man covenant by word to do ſuch a thing for a certain 


ſum of money, and receive one e of the money, and day 


is appointed for the payment of the reſt: Now if he do not ac- 
cording to his covenant, he ſhall have an action on the caſe 
againſt him for not doing of it, becauſe it is a bargain betwixt 
them (6). | 


H And a writ of covenant lieth againſt executors for a cove- 


nant broken of the teſtator, and che writ ſhall be, Command 


I. and R. executors of the teſtament of E. that, &c. they per- 18. 32 H. 


V. 48 Ed. 3. 
2. 10 H; 7. 


form to W. and A. his wife, the covenant made between 6. 31. 


her the ſaid A. and the aforeſaid E. for that he the ſaid E. his 
heirs or executors, ſhould render to C. the ſon and heir of I. 
when the ſame C, ſhould come to full age, his reaſonable ac- 
count of the iſſues of all the lands and tenements which the 
aforeſaid I. held in the town of N. in the county of N. the 
wardſhip of which he the ſaid E. had of the demiſe which the 
aforeſaid A. (to whom the wardſhip of the lands and heir afore- 
ſaid belonged, for that the aforeſaid I. held his land in ſocage, 
and the ſame A. was nearer to the heir of him the ſaid 13 
made thereof to him the ſaid E. &c. and unleſs, &c. : 

(c) And if a man have lands for a term of years, and co- 


342 


venanteth to leave them in as. good a plight as he found them, 12 Ed. 3. 
although that he pulleth down the houſes, the leſſor ſhall Covenant 2. 


not have an action of covenant before the end of the term; “ © 3. 8. 


and the iſſue ouſts the termor, he ſhall have covenant againſt the execy- 

tors. 47 Ed, 3 22. 48 Ed. 3. 2. but 38 Ed. 3. 24. is, that he ſhall reco- 

ver the whole in damages againſt the heir, if he has aſſets by deſcent, per 

Knivet and Skipw. - s , 
W. W. See 21 H. 6. 65. 2 Hf. C 3. 14H. 6. 18. 20H. 6. 34. 


(a) 21 H. 7. 4. 3 H. 6. 36. 20 H. 6. 34. 14 H. 6. 18. 21 . 6. 


$5. contra. 42 H. 4. 3. contra. 11 H. 4. 33. contra, 
(5) 32 H. 6. 32. 


(c) Perk. Covenant 29. As to cutting wood contra, See 5 Co. 21, 4. 


* 

= 

ul 

y 

il 
o 

9 

. 

Uo 4 
* 

5 

G. 

1 

2 
5 1 

e 
7 * py 
1 =y 

1 

FI - 
A » ; 

- 

\ 

" 

1, Vt 

- 44 

1% 

£5 

x = 
ot \ 

b 

; f 
5 

i” 2 

” 9 
* o 

Wo 

* * 

£7 Ti 

to * 
1 * n 

4 " 

3 

* - 

1 j 
” : 

0 * 
* 
1 5 
= 2 
- © l 
bo 
k : 
ad; _ 
r 
* . 
Bs © > 
i | 
C ol 
q 
* iy? * « 

{ 12 

: 4 
uY r 

* * 
c 13 7 
by 93S» 

, 

: 

3 
1 
7 | 
* WI 
bu 

1 

> 1 

TH x 

\ 
4 
[9% ” 
»{! 
5¹ bo % 
o 2 3 
* 1 A 

" 

1 4 
_—_ 2 
6 2 <4 
* 1 >: 
8 * f 

1% 

» 1] 

* 4 4 4 

$7 $2 
4 < 

7 q 
3 * 

1 

, + 
* 4 

z 
1 0 
1 
3 

17 
1 
* 

0 

1 

* 

1 7 

= 4 
He 4 
x 
o 
p 
We 
; SS 
2 
4 
o 5 
TM - 

7 1 
2 
4 | 
4 

1 8 
WT % is 4 

24 
3 

i 1 
Bis Wy 

a - 

s CO 

4 * 
Cl * j 
** f 
„5 1 
J 
„Fi 
1 

43; 1 

4 

7 . 

7 
8 
1 
4 28 

L : * 

N 1 ''Þ 

# 9 

4.4 
«” * 9 
+ >; 
1 
„„ 

243 bs 7 * 
$3.3: 
13S 
IT. "IS 
$11.47 
/ 18 
1 S 4 

1 2 
9 
" As 

7 3+ 
Is 1 1 
718: > 

"a: | 
77 5 
Me- by 
vii , 2 4 
WY 1 * 5 
T# G 
El 4; p 

4 7 

5 

4 
Ai 1 4 

819% * 
Ha 
0 5 
18 
x 1 
N 

1 

47 My 

12 10 
2 

by * 2 
144,35 4 

4 g 
7 
1 © 2 
F IS 1 
4 *. a 
£272: 35 

54: + "'1Þ 

1 3+ 
4 F 2+ 7 
d 2 

8 
2 B 
0 " 4 
mY 
x 


27 


| 26 H. 8. 3. 
| acc. 
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38 Ed. 3. 24. 
Skipwith 


, 
- 


Cover da- 
24 Ed. 3. 


recover his 
term. 20 


venant 3. 


Dyer 257. 
343 
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Ed. 3. Co- 


Writ of Covenant. 


For che covenant hath relation thereunto, &c. But if he do 
waſte in wood, covenant lieth; for he cannot repair it. Ed. 
1. Covenant 29. n 
If a man a; a leaſe by deed poll, if the leſſor put out the K 
leſſee, he ſhall have a writ of covenant upon the deed poll (a). 
But if a ſtranger, who hath no right, put out the leſſee, he 
ſhall not have a writ of coyenant againſt the leſſor, becauſe he 
hath no remedy by action againſt the ſtranger. But if the 
ranger enter by eigne title upon the leſſee, then he ſhall have 
an action of covenant a the leffor, becauſe he hath no 
A Q nn; LL | 
( And in a writ of covenant brought by the leſſee againſt L 
the leſſor, if the term be not expired, he ſhall recover the 


and Knevit, term again, if he hath put him out. But if a ſtranger put 
he ſhall re- | 


him out by eigne title, then he ſhall recover all in ges 
againſt the leffor. And the ſecond leſſee ſhall have a writ of 
covenant againſt the leflor, if the leaſe be made to him and 


24. he ſhall his aſſignees with warranty. 


And if a man leaſe lands for life by deed, and afterwards (c) 
putteth him out, the leſſee ſhall not have a writ of covenant 
againſt him, but an aſſiſe. But if he grant by the deed, that 


Vide 9 Eliz. it a ſtranger enter by eigne title, that then he ſhall have a writ 


of covenant thereupon: Now upon the ſpecial matter he ſhall 
have a writ of covenant, otherwife not; quod vide Trin. 26 
H. 6. Covenant, pl. 10. | [he 


(a) 17 Ed. 3. Covenant 2 acccrdant. But if he abate trees, & c. cont. 


Temp. Ed. 1. Covenant 29. 


(5) See 20 Ed, 3. judgment 177. accordant; for that the demiſe is 
good from his entry; but if tenant in tail makes a leaſe for years by deed, 
and dies ſeiſed of aſſets in ſee ſimple; yet the iſſue in tail may entet; and 
therefore the leſſee ſhall have a writ of covenant againſt him to recover 
damages, but not to recover the term, for his entry was lawful, 38 Ed. 
3, 24. Note; the writ of covenant for the leſſee who is ouſted by a ſtran- 


; gens by title is, quod teneat convent', &. De damnis & de perditis. 


e there the caſe of a leſſee for life, the remainder in fee; the feoſfee for 
life makes a leaſe for years (by dedi & demiſi) rendering rent, by indenture, 
and dies within the term; he in remainder enters; the leſſee brings coven- 
ant againſt the executors, and held that it did not lie. 1. Becauſe it is not 
ſhewn, that he was poſſeſſed at the time of the entry of him in remainder. 
2. Por that without an expreſs covenant, the executor ſhall not be charg- 


ed in this cale, for the covenant in law expired with the term, But if A. 


ſeiſed in fee, makes a leaſe for years and dies, and the heir ouſts the leſſee, 
he ſha!l have covenant againſt the heir, for this covenant in law. See the 
Katute de bigamis, and Dyer 157. 11 H. 6. 3. Covenant 23, 27. - 6Ed. 
2. 17. 38 Ed. 3. 34. 16 H. 7. 10. N. B. 102. Covenant 26, 30, &c. 

(e) 32 H. 6. 32, contr. if lecke for years; and note; action of covenan: 
lies againſt the aſſignee of a leſſoc for years for reparations, & c. for that 
it goes with the land; alio it lies againſt the firſt leſſee after aſſignment. 
85 H. 8. Covenant 32. 


A 
B 


* | 


C 


' covenant againſt the leſſor, although there be not any aſſignee 


E 


Hi 
an 


Covenant to levy a Fine. 


And in London a man ſhall have a writ of covenant with- .. 4 
out a deed ſor the covenant broken. 27 H. 6. 10. 3 — 4 
And a man ſhall have a writ of covenant againſt the ſure- Can 1 
ties who became ſureties, or gave ſecurity that a man ſhould 1) H. 6. 10. 
perform ſuch covenant, &c. 39 Ed. 3. 9. 49 * 3-5. 
(a) And the aſſignee of the leſſee ſhall maintain a writ of 8 


If the Co- 
venant go 
et | with Land, 
the aflignee ſhall have covenant without being named. As two coparceners, one co- 
venanteth to diſcharge the other party, the alicnce ſhall have covenant. | : 


mentioned 1n the deed of covenant. 


* 


D Alfo adminiſtrators ſhall have a writ of covenant as well as 


executors. | | | _ 

And the writ of covenant ought to be brought where the 26 H. G. 
covenant was made. But if he bring it in another county, Covenant g. 
the party ſhall not plead the ſame to abate the writ, unleſs the although it 


| deed bear date in another county, and ſo the titles of covenant bear date in 


in the abridgments were at large for that matter. other coun- 
| ty, yet the 
writ lieth 
where the 
| 1 5 land ic. 
(b) Covenant to levy a Fine. 


F 1238 is another manner of covenant, which is more in | 


the realty. And that writ properly lieth where a man 
by deed granteth to another to levy a fine to him and his heirs 
of certain lands and tenements, he to. whom the grant is made 
ſhall have a writ of covenant againſt him to levy a fine of that 
land; and the form of the writ is ſuch : 

The wr the ſheriff, &. Command A. &e. that, &c. _ 
he keep. with B. his covenant made between them (c) of the F. Brief 867. 
manor of N. with the appurtenances; or thus, of one meſ- 
age and one acre of land with the appurtenances in N. &c. 

'unleſs, &c. | 4 | 

| And 


(a) Doctor and Student 16, 17. Bro. Covenant 32. F. Obligation 16. 


Perk. 13. 40 Ed. 2. 8 ſupra M. 0 


(5) And yet by Paſton, it is only a perſonal ation; and a releaſe of 
all actions perſonal, is a good plea therein; alſo the ſheriff may return 
nihil on the defendant in this writ, and need not ſummon him in terra pe- 
tita ſed alli contr. 10 H. 6. 12, 13. 8 

Note the difference between this and other writs of covenant; for this 
writ is ſpecial, and the others general, 10 H. 6. 13, | 5 

(e) And note; On ſuch fine levied of the manor of N. brought in the 
county of L the ſervices of the tenants in another county, held of the 
ſame manor, ſhall paſs ; and a per quæ ſervitia ſhall be brought in the 
county of L. Adjudged 21 Ed. 3. 18, a, 
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Covenant to levy a Fine. 


46 Ed. 3. 4. And the form of the particulars in that writ ſhall be uſed 
47 Ed. 3. 3. as the form is in a rp quod reddat of land, to put the 
5 particulars in the ſaid writ. | | 7 
344 () And if he who ought to levy the fine, and make the conu- G 
35 H. 8. B. ſance, cannot come for ſickneſs or other reaſonable cauſe into 
20 court, then he may ſue a writ of dedimus poteſtatem directed 
Fines 116. unto ſome juſtice, that he go to him to ale the conuſance, 
and to certify the ſame unto juſtices of the Common Pleas, 
and the writ of covenant ought to be ſued before the dedimus 
poteſtatem be returned in the Common Pleas; and the dedimus 
| Poteſtatem ought to recite that the writ of covenant is depend- 
ing in the Common Pleas before the juſtices; and the writ 
mall be ſuch (5). | ö 
Ihe king to his beloved and faithful W. Rickhill, greeting: 
Whereas our writ of covenant is depending before you and 
your companions our juſtices of the bench between A. and B. 
and C. his wife, of one plough-land with the appurtenances 
in N. for a fine to be levied thereof between them betore you 
and your ſaid companions of the bench aforeſaid, according 
to the law and cuſtom of our realm; and the aforeſaid A. B. 
and C. are themſelves ſo impotent, that without the greateſt 
danger of their bodies they are not able to travel to Weſtmin- 
ſter to make the acknowledgments which are required in this 
behalf, at the day contained in the writ aforeſaid, as we have 
received information: We having compaſlion of the eſtate of 
them the ſaid A. B. and C. in this behalf, have given to you 
| Power of receiving the acknowledgments which the aforeſaid 
A. B. and C. will make before you in the premiſſes, and there- 
fore we command you, that going perſonally to the aforeſaid 
A. B. and C. you do receive their acknowledgments aforeſaid, 
and when you ſhall have received them, that you do certiſy 
your companions thereof diſtinctly and openly, that then the 
fine between the parties aforeſaid, of the tenements aforeſaid, 
before you and your ſaid companions in the ſame bench may 
be levied, according to the law and cuſtom aforeſaid; -and have 
there then this writ. Witneſs, &c. Mo Rl 
And if the dedimus poteſtatem be made unto any the juſti- 
ces of the King's Bench, then the form of the writ is ſuch : 


The 


(a) See the ſtatute of Carliſle, 15 Ed. 2, for, before that ſtatute, one 
might have levied a fine by attorney. Libr.” Parl. 18 Ed. 1. 11, 'See 
ſtat. Mag. Chart. fol. 93: = 

(5) Sec a good diſtinction between antient fines and thoſe levied at this 
day. A fine levied without an original, or of things not compriſed in the 
original, or after a nonſuit recorded, good in antient fines. 16 Ed. 3. 
Abbe 13. DS. 


Covenant to levy a Fine. 


thus: To our juſtice, &c. Whereas the warden of the houſe 
of the vicarage of the church of the bleſſed Peter of Tork, 
hath brought our writ of covenant againſt H. knight, of the 
advowſon of the church of F. for a fine to be levied thereof 
between them, before our juſtices of the bench, according to 
the law and cuſtom of our realm, and the faid warden and H. 
are ſo impotent (as above, until) and when you ſhall have 
received them, that you do certify our aforeſaid juſtices there- 


of under your ſeal diſtinctly and openly, that then the fine, 1 


| (&c. as above, until) according to the law and cuſtom above- 
laid, ſending to the ſame juſtices this writ. Witneſs, &c. 
And if a man have * writs of covenant depending 
againſt ſeveral perſons in ſeveral counties, &c. he may have 
one writ of dedimus poteſtatem directed to one juſtice to take 
their conuſance ſeverally, and to certify them, &c. and the 
form of the writ is ſuch : | | 

The king, &c. Whereas our writ of covenant is depending 446 

before you and your companions our juftices of the bench be- 
tween E. and I. of the moiety of the manor of N. with the 
appurtenances, and another our writ of covenant is depending 
betore you and your companions aforeſaid between him the ſaid 
E. and the aforeſaid I. of one meſſuage, &c. (and ſo of others, 


&c.) for fines to be levied between them, &c. (as above). 
And if a man ought for to levy a fine, and he is going in 
1 the king's ſervice, chen he ſhall hnve a dedimus poteſtatem di- 
5 rected unto the juſtices to take his conufance. And ſo of a 
J woman who is with child; and the writ ſhall mention the 
| ſame, thus; 
% The king, &c. Whereas our writ, &c. (as above, until) for 
i a fine to be levied, &c. and the aforeſaid W. by our command 
J is going elſewhere in our ſervice, and the aforeſaid I. is preg- 
7 nant and great with child, and the aforefaid B. is _ and 
oy impotent, by which the aforefaid W. cannot come, and the [ 147 
225 aforeſaid I. and B. are not able to travel to Weſtminſter to | 
TH make the acknowledgments, &c, at the day contained in the 
ſaid writ; we being willing to do a ſpecial favour to him the 
laid W. in this behalf, and having compaſſion of the eſtate 
he of them the ſaid I. and B. in this behalf, &c. | 
And if he in the reverſion will levy a fine of his reverſion +, H. 6. 13. 
iS unto another, upon a writ of covenant ſued forth againſt him, 1 Ed. 3. 
. the conuſance ſhall be taken in the Common Plcas, but the No quid ju- 
ye ine ſhall not be ingroffed until the tenant for life have attorn- . e e 
this ed; and the fine is ſaid to be ingroffed, when the chirographer * 
8 maketh indentures of the fine, and delivereth them to Fe Par- Plow. 431. 


ty to whom the conuſance is made, and then it is ſaid, that 
Ff | the 


The king to his beloved, &c. W. his chief juſtice, &. Or 8 
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ſhall be this clauſe; an 


Covenant to levy a Fine. 


the fine is ingroſſed, and after that the conuſee ſhall not have 
a quid juris clamat againſt the tenant for life. But the courſe 
is, when he in the reverſion upon the writ of covenant ſued , 


againſt him, maketh the conuſance of the reverſion by fine, 
&c. then upon that the conuſee ſhall have a quid juris clamat 


againſt the tenant for liſe; and if the tenant for life be ſo 


weak that he cannot us then he may ſue a dedimus po- 
teſtatem directed to the juſtices to take his conuſance, &c. and 


to certify the ſame into the Common Pleas, &c. | 
And the like writ of dedimus poteſtatem ſhall be granted, 


where the lord by fine granteth the ſervices of his tenant unto 
another upon a writ * 

conuſee ſue a per quæ ſervitia againſt the tenant, then if he be 
weak or ſick, he may ſue a dedimus poteſtatem to take his 


conuſance, &c. and to certify the ſame, &c. But now the 


courſe is for to admit the defendant in a quid juris clamat, or 
per quæ ſervitia, to make attorney after a bo leaded; and 
that eſpecially where he pleadeth ſuch plea, that he ſhall for- 
feit his eſtate, if it be found againſt him, &c. then it 1s clear, 
that he ſhall make attorney after the plea/pleaded ; and the 
courſe is now to make attorney after pleading ; and if he be 


u to attorn, to award a diſtringas ad attornandum 


againſt him, &c. 


And if a man have a writ of covenant againſt one to levy aB 


fine, and thereupon a dedimus pvteſtatem directed to a judge to 
take the conuſance of the party, and. the judge doth take the 


conuſance by force of the writ, and will not certify the ſame - 
in the Common Pleas, then the party may ſue a certiorari di - 


rected to the ſame judge, reciting all the matter how he hath 
taken the conuſance, commanding him by the writ to certify 
the ſame into the Common Pleas ; And upon that an alias and 
pluries, and an attachment to the judge, if he will not certiſy 


it, or return it, or ſhew cauſe why he do not certify it. And 


if the judge be dead who took the conuſance, he may have a 
certiorari to his executors, and an alias and pluries, and attach- 
ment, vel cauſam nobis fignifices; and in the end of the writ 

7 have there the writ by which you 
received the acknowledgments aforeſaid, and this writ, for we 
have given in charge to our juſtices of the bench aforeſaid, 


that you have ſent to them the acknowledgments and writs 
aforeſaid under our ſeal, that they may receive them from you. | 


Witneſs, &c. And by that it appeareth, that although the 


* certiorart be ſent to the judge to return the conuſance taken 


before the juſtices of the Common Pleas, that yet he ought to 


ſue forth another writ to be ſent and directed to two juſtices of 
the Common Pleas, to receive ſuch conuſance taken ; And the 


wit 


covenant ſued againſt him. If the 


=” op „ as 


\ 


Writ of Dowet unde Nihil habet. 


whit of certiorari, which ſhall be directed unto the juſtices of 
the Common Pleas to receive the conuſance, is in the Regiſter 
amongſt the writs of covenants. _ 

C And if a man will levy a fine of lands holden of the king 
in chief, then he ought to have a ſpecial writ unto the juſtices 
of the Common Pleas, thus : 7 5 85 

The king to his juſtices of the bench, greeting: Whereas 
by our letters patent of our ſpecial favour we have granted to 
1. that he may infeoff W. of his manors of N. and I. with 
the appurtenances, which he holds of us in chief, &c. (recit- 
ing the whole charter) as in our letters aforeſaid is more fully 
contained, and our writ of covenant is depending before you 
in our bench aforeſaid between the aforeſaid I. and W. of the 
manors aforeſaid, for a fine to be levied thereof between them, 
according to the law and cuſtom of our realm, as we have re- 
ceived information ; we command you, that you permit that 

fine between the parties aforeſaid to be levied before you in the 
bench aforeſaid, according to the tenor of our letters patent 
aforeſaid, &c. | 25 

D And if it do appear unto the court, that the lands are hold- 
en of the king in capite, the court ex officio ought not to 
ſuffer ſuch fine to be levied without ſuch a writ directed unto 
them, declaring the king's pleaſure. 8 3 

And there is another writ of certiorari directed unto the 
treaſurer and chamberlains of the Exchequer, to certify the 
tranſcript of a fine in the Chancery; and a writ of mittimus 
out of the Chancery directed to the juſtices of the Common 
Pleas, to tranſcribe the ſaid fine, &c. | : - 

And another form of writ of certiorari directed unto the | 
chirographer, to certify into the Chancery tenorem cujuſdam 
notz in cur' domini E. nuper regis Angliæ, &c. as appeareth 
in the Regiſter. | | 5 | N 
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Writ of Dower unde Nihil habet. 337 


E A Writ of dower unde nihil habet lieth, in caſe, where a 29 Aff. 68. 
L woman taketh her huſband, who is ſole ſeiſed of lands Br. Dower 
or tenements to him and his heirs in ſee-fimple, or unto himg3 
and the heirs of his body, Kc. Or if the huſband during the . agen 

| marriage betwixt him and his wife, be ſolely ſeiſed in fee- guardian in 

ff ſimple or in fee. tail of ſuch eftate, that the iffue begotten he- ſocage, and 

e twixt him and his wife may inherit the ſame, then it the huſ- therefore it 

t band doth alien the ſame, or dieth ſeiſed thereof, or be there- ir os 

N FVV Ff 2 | ' ; Ee ach a 
- guardian 
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ſhall aſſign 
dower, if 
L 148 
there be 2 
diſſeiſin. 


Writ of Dower unde Nihil habet. 


of diſſeiſed, and dieth, his wife ſhall have a writ of dower 
unde nihil habet againſt him who is tenant of the freehold of 
the land, or againſt him who is guardian in knights ſervice of 
the land; and the form of the writ is, | 

The king to the ſheriff, &. Command A. that juſtly, &c. A 
he render to B. who was the wife of C. her reaſonable dower 
which falls to her ſhare, of the tenement which was the afore- 
ſaid C.'s, ſome time her huſband in N. whereof ſhe nothing 
hath, as ſhe ſaith, and whereof fhe complains that the afore. 
ſaid A. unjuſtly deforceth her, and unleſs, &c. (a). 

And againſt the guardian the writ is ſuch : Command A, 
guardian of the land and heir of J. that he render, &c. to B. 
who was the wife of C. &c. (5). 

Otherwiſe where the wife is endowed ad oftium eccleſiæ, 
thus: Command A. that, &c. he render to B. who was the 


wife of C. one hundred acres of land with the appurtenances 


Perkins 67, 
68. Com- 
mon ſans 
numbr. & 
Eſtovers. 
Old N. B. 5. 
2 Ed. 3. 
Dower 23. 


in N. of which the aforeſaid C. ſome time the huſband of her 
the ſaid B. endowed her at the door of the church when he 
eſpouſed her, whereof ſhe nothing hath, &c. 

And if ſhe be endowed de aſſenſu patris, then thus: Com- 
mand A. that, &c. he render to B. who was the wife of C. 
one hundred acres of land, &c. of which the aforeſaid C. 
(fon and heir of the aforeſaid A.) ſome time the huſband of } 
her the ſaid B. with the affent and will of him the ſaid A. 

5 father, endowed her at the door of the church, &c. where- 
O 7 &c. : 

And the writ of dower unde nihil habet may be ſued in the B 
county before the ſheriff by a juſticies. 

(c) And a wife ſhall be endowed of advowſons, villains, C 
commons of paſture, and of other profits or liberties of which 
her huſband had any eſtate of inheritance ; which eftate the 
iſſue betwixt them by poſſibility may inherit, &c. 

And the wife may ſue a writ of dower of lands or tene- D | 
ments in London, and the writ ſhail be directed unto the 
mayor and ſheriffs of London : and the writ ſhall be ſuch: 

The king to the mayor and ſheriffs of London, greeting; 
We command you, that you juſtice A. that juſtly and without 
delay, and according to the cuſtom of our city of 2 

| | | ' c 


(a) Note; Although the writ is conditional, niſi, &c. yet the deman- 
dant is not bound to accept tender in pais, for then he would loſe his da- 
mages, Scc. nor is the tenant bound to render himſelf there, and yet he 
may plead ſemper paratus. 11 H. 4. 62. 55 

(5) 9 H. 5. 4. Note 13 Ed. 3. Brief 242. and if he be guardian 
both of the land and body, he ought to be ſo named in the writ, or elſe it 
ſhall abate, 18 Ed. 2. Brief 822: Alſo he ought to make him heir by 
the writ, to him that was laſt ſeiſed. 11 Brief 473. | | | 

(e) N. B. 5. Perk, 68, Poſt, 149. K, 13 £6 3- Dower ge. 


Writ of Admeaſurement of Dower. 


he render to B. who was the wife of C. her reaſonable dower 
which falls to her ſhare, &c. in London, and juſtice D. that 
juſtly, &c. and according to the cuſtom, &c. he render to the 
{ſaid B. her reaſonable dower, &c. in the ſame city, whereof 
ſhe nothing hath, &c. as ſhe ſaith, and whereof the complains 
that the aSrefaid A. and D. do deforce her, as ſhe can reaſon- 
ably ſhew, that they ought to render to her, that we may hear 
no more clamour, &c. Witneſs, &c. Z 
And by that it appeareth, that a woman ſhall have a writ z 48 

of dower in London againſt ſeveral tenants, by a ſeveral juſti- 
cies, in one writ, as well as ſhe ſhall have a writ of dower 
againſt ſeveral tenants by ſeveral (a) præcipes, and all in one 
writ, And the proceſs is ſummons, grand cape and petit cape 
in the Common Pleas. 


(86) Writ of Admeaſurement I Dower. 


F HE writ of admeaſurement of dower lieth, where the Poſt. 149. B. 
heir, when he is within age, endoweth the wife of more 
than ſhe ought to have dower of: Or if the guardian endow 

the wife of more than of the third part of the land of which 

ſhe ought to have dower : Then the (c) heir at his full age 

may ſue this writ againſt the wife, and thereby ſhe ſhall be 
admeaſured; and the ſurpluſage which ſhe had in dower ſhall 

be reſtored to the heir; but in ſuch caſe there ſhall not be 

aſſigned anew any land to hold in dower, but to take from ker 

ſo much of the land which amounteth to above the third part 

of all the land of which ſhe ought to be endowed. 
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And 


(a) A. brings dower againſt B. de libero tenemento in C. and after 
wards before plaint made, brings another writ in the ſame vill, againſt the 
ſame tenant, this writ ſhall abate, although that no plaint was made be- 
fore; for by Shard, one ſhall not have two writs of dower unde nihil ha- 
bet, at the ſame time, in the ſame vill, except it be an ſome ſpecial mat- 
ter, as if the tenant purchaſe other tenements after the former writ, 
whereof ſhe is dowable. 11 Ed. 3. Brief 476. contra 39 H. 6. 12. 

(5) Note; View is not grantable in this writ ; adjudged 17 Ed. 3. 67. 
eontra. Adjudged 18 Ed. 3. 20. | 

(e) And it ſeems, that the heir within age ſhall not have admenſurement 
of dower. (See 149. B. contr.) of his own affignment. 7 Ed. 2. Ad- 
meaſurement 13, And note; If the heir of age aflign, he ſhall not have 

is writ againſt his own afligament. 6 H. 3. Admealurement 18. 

And note; it need not be acknewledged of whom the aflignment is 
eld. 17 Fd. 3. 66. | | 


Writ of Admeaſurement of Dower. 


And if the heir wichin age, before the guardian enter into 
the land, do aſſign to the wite more land in dower than ſhe 
ought to have, then the guardian ſhall have the writ of ad- 
meaſurement againſt the wife, by the ſtatute of Weſt. 2. cap. 
7. And if the guardian bring the writ, and do purſue it 
againſt the wife ; yet the heir at his full age, by the ſame 
ſtatute, ſhall have the writ of admeaſurement of dower againſt 
the wife. | 

And the writ is vicontiel, and ſhall be ſued in the county 
0 before the ſheriff; and the writ is ſuch: | 

(a) The bing to the ſheriff, &c. A. the ſon and heir of B. G 
hath complained unto us, that C. who was the wite of the 
aforeſaid B. hath complained unto us, that C. who was the 

349 wife of the aforeſaid B. hath for dower more of the freehold 

which was the aforeſaid B.'s ſome time her huſband, in N. 
than ſhe ought to have, and than belongs to her to have; and 
thereſore we command you, that juſtly and without delay you 
cauſe that dower to be admeaſured, ſo that the aforeſaid C. 
may not have more for dower of the inheritance of the aforeſaid 
A. than, ſhe ought to have, and than belongs to her to have, 
according to her reaſonable dower, and let the aforeſaid A. have 
of that dower that which he ought to have and belongs to him 
to have, that we may hear no more clamour, &. Witneſs, 
&c. | | 

And for the guardian the writ is ſuch: A. the guardian of 
the land and heir of E. hath complained unto us, = C. who 
was the wite of the aforeſaid E. hath more for her dower, &c. 
(as above, until) ſo that the aforeſaid C. may not have more 
in dower of the inheritance of the aforeſaid heir, than ſhe 
ought to have, &c. and that the aforeſaid guardian may have 
of that dower, &c. that we may hear no more clamour, &c. 

And when the plea is in the county, the plaintiff may re-H 
move it without cauſe, and the deſendant may remove it with 
cauſe in the writ, as ina replevin. And if the writ be removed in 
the Common Pleas by a pone, and proceſs be awarded againſt 
the detendant according to the ſtatute, which 1s ſummons, at- 

| | tachment 


(a) See 13 Ed. 3. Admeaſurement 17. and yet by Bract. Li. 4. c. 17» 
If ſhe has lands in dower, in divers counties, there it ought to be coram 
Juſticiar*®. And note; there the tenant ſhall have ſeveral writs, viz. 1. 
In every writ of admeafurement, all the lands which ſhe has in the ſame 
county ſha!l he named, and admeaſured. 2, If ſhe has lands in ſeveral 
counties, there ſhall be ſeveral writs, and ſeveral extents of ail the lands of 
which the party died ſeiſed, as it ſeems ; yet he ſhall have one count, and 
one admeaſurement; ſed quzre, how it ſhall be made. 13 Ed, 4. Ad- 
meaſurement 17. Yet note ) R. 2. ibid, 4 the defendant was to anſwer, 
wotwithſtanding the exception, 7 R. 2. Admeaſuyrcment 4. 


- 


Writ of Admeaſurement of Dower. 
tachment and diftreſs, &c. Then the ſheriff cannot make the 
admeaſurement, but to extend all the land particularly; and to 
return the ſame into the Common Pleas, and thereupon the 
admeaſurement ſhall be made by the juſtices. | 
I (a) And if the guardian aſſign Gor dower, &c. more than 
ſhe ought to have, and afterwards grant over his eſtate, his 
aſſignee ſhall not have a writ of admeaſurement (% | 
And ſo if the heir within age aflign unto the wife more in [ 149 1 
dower than ſhe ought to have, &c. The 
may have a writ of admeaſurement ; but if he grant over his „ H. 2. 
eſtate, his aſſignee who is guardian in fait ſhall not have the Admeaſure- 
writ, becauſe it was a thing in action given to his leſſor, &c. ment 4. 
and the heir ſhall have a writ of admeaſurement of dower, 
for dower aſſigned in the time of his anceſtor. | 
A And if a woman beendowed in Chancery by the king, &c. 12 H. 6. 
the heir ſhall have a writ of admeaſurement againſt her if ſhe Admeaiure: 
_ more aſſigned to her for her dower than ſhe ought for to N 
ave. | 
B And if the guardian do aſſign dower more than ſhe ought 350 
to have, the heir during his nonage ſhall not have a writ of 7 R. f. 


admeaſurement, but if he himſelf aſſign more for dower than 3 3.67. 


ſhe ought to have, &e. then it ſeems reaſonable, that he him- rats 3 
_ during his nonage have the writ of admeaſurement of ment 13. 
ower. 
C (<c) But if the wife after the aſſignment of dower do im- 
prove the land, and make it better than it was at the time of 
the aſſignment ; an admeaſurement doth not lie of that im- 8 Co. 12. a. 
provement. But if the improvement be by caſualty of a mine . 
of coals or of lead, which are in the land, &c. which have 
been occupied in the huſband's time, the doubt is the more; 
— Foy cannot dig new mines; for that ſhall be waſte if 
e ſo do, 


And 


(a) Note; Theſe points are well reſolved. 1. If the guardian afligns 
dower, and grants over the ward, the grantee ſhall not have admealure- 
ment. 2, If the anceſtor afſigns dower and dies, the guardian of his heir 
ſhall not have admeaſurement, but his heir ſhall have it, and. ſo it ſeems, 
though the anceſtor was wichig age at the time. (Vide Poſt. 149.) 3. 
Where the king ſeizes a va where he has no right, the ward ſued an 
ouſter le main, and had it, ſalva dote; it ſeems in ſuch caſe, the ward ſhall 


1. have admeaſurement; contra if he had been aſſignee, or grantee of the 
me king. 7 R. 2. Admeaſurement 4. Note there, where a diſſeiſor en- 
eral do ws the feme of more than a third part, the heir ſhall have an aſſiſe. 

e of (6) If on a recovery of the third part in dower, the ſheriff aſſigns a 
and moiety, &Cc. the tenant has remedy againſt the ſheriff by afliſe, or he may 
Ad- | have a ſcire facias againſt the ſheriff to aſſign de novo, 22 R. 2. Execution 
ver, 16 5. See 21 H. 7. 29. If an infant aſſigus for dower more than he needs, 


he ſhall not avoid it by entry, See 10 Ed. 3. 31. Dower, ſhall not be ad- 
meaſured by a writ ot dower. 19 Ed. 3. Quare impedit 154 


() 14 H. z. Admeaſurement 10. 13 Ed. 1. Ibid. 37, 


uardian in right 14 Aff pl. 4. 
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Writ of Admeaſurement of Dower. 


Andi if the anceſtor dieth ſeiſed, and the huſband die before D 
he entereth into the land, yet the wife ſhall be endowed, al- 
though her hufband had but a poſſeſſion in law. 7 Ed. 3. 66. 


'BEEd. 3. Ji. 3 H. 7. 103, 


But a man ſhall not be tenant by the courteſy of the wife's 
land, if his wife had not a poſſeſſion in deed, if it be not in 
ſpecial caſes; as of eee . or rent, where ſhe dieth before 
the day of payment of the rent. | | 

And in that caſe, if the king's tenant die ſeiſed, and the heir 


die before he enter; the wite ſhall be endowed. 


But if the heir enter and intrude upon the king's poſſeſſion, 
and afterwards die before he ſueth his livery ; the wife ſhall 
not be endowed by the ſtatute of Prerogativa Regis, cap. 12. 
which is, that if the heir intrude upon the king's poſſeſſion, 
that nullum accreſcit ei liberum tenementum, &c. 

a) Where a woman taketh a leaſe for years of land, ſhe E 
fhall not be endowed of ihe ſame land during the term. 

And where the eſtate which the huſband hath during the F 
marriage is ended, there the wife ſhall loſe her dower. As if 
tenant in tail do diſcontinue in fee, and afterwards taketh a 
wife and diſſeiſeth the diſcontinuee, or the diſcontinuee doth 
enteoff him, and afterwards the tenant in tail dieth ſeiſed, his 


heir is remitted, and the wife ſhall loſe her dower, becauſe the 


heir is in of another eſtate of inheritance, than the huſband 


had during the coverture, . 
And ſo if a man have title of action to recover any land, 


and afterwards he entereth and diſſeiſeth the renant of the land, 


and dieth ſeiſed, and his heir entereth, the heir is remitted un- 
to the title which his anceſtor had, and the huſband's wife ſhall 
loſe her dower ; for that eſtate which the huſband had is deter- 
mined, for that was an eſtate in fee by wrong, and the heir 
hath the eſtate in fee which his anceſtor had by right, 16 Ed. 
3. 21. N | 


If 


(a) See accordant, where a feme took the commitment of the guar- 
dianſhip by the king's grant, without any exception of dower, and ſhe 
was barred of her dower during the heir's nonage, 2 H. 4. J. but if the 
huſband be attainted, and dies, and the feme takes a leaſe Fog years of the 
king's grant of his Jands, and afterwards by a& of parliament, or by re- 
verlal of the gudgment, (the heir of the huſband being inthe king's ward, 
for that the tenements were intailed,) now ſhe ſhall have her dower, be- 
cauſe it was before (after) her title of dower commenced ; and ſo if A. 
makes a leaſe to B. for years, and they intermarry, and A. dies within 
the term, the feme ſhall be endowed, 6H. 4. 7, 8. Sir John Cornwall's 


pony See Dyer 76. 2 ferne tenant at will biings dower of the ſame 
ands, _ | 


2 (a) If a man make a gift in tail, reſervin rent to him and 10 Ed. 3. 


part, becauſe dos ex Cote peti non debet. 


| age the huſband be. See 1 Inſt. 384. 


Wiit of Admeaſurement of Dowe r. 


his heirs, and afterwards the donor hath a wite, and the tenant 3 Ws 
in tail dieth without iſſue, the wife of the donor ſhall not be 3 Perk. 
endowed of the rent, becauſe the rent is extinct, for it was re- ** 
ſerved upon the eſtate-tail which is ended: But although that 
the tenant in tail dieth without iſſue, yet his wife ſhall be en- 46 Ed. 3-24. 
ee, becauſe the land continueth and is not determined as Finchden. 
the rent is. 

If the grandfather dieth ſeiſed, and after the father dieth Perkins 62. 
ſeiſed, and the ſon hath the land, and then the wife of the 45 Ed. 3.13. 
grandfather, is endowed of the third part of the land and dieth, Ant. 14%.C. 


yet the wife of the father ſhall not have dower of that third ng 98 


I f : —_ Entry 75, 
And if the huſband be tenant in common with two others in 


fee of certain lands, and dieth, his wife ſhall be endowed of the 


third part of that land, only with metes and bounds to hold in 
common, &c. | 


K And if a wiſe be endowed of a mill, or of an office, ſhe 46 Ed. 3. 


ſhall have the third part of the profits thereof e an unto Dower 50. 
her, and ſhe ſhall have a freehold in the third part of the mill, „ H 5. 1. 
&c. M. 45 Ed. 3. | Perkins 55. 


(5) A woman at the age of nine years or more at the death 5, wm ox 
of her huſband, ſhall have dower of his land. And if ſhe be of Dr. and 
leſs age at the death of her huſband, then ſhe ſhall not have Stud. 13. 


dower. 


M (e) If a woman be endowed, and afterwards loſeth by action 


tried, if ſhe pray in aid of him in the reverſion, ſhe ſhall be 
new endowed of that which remaineth (4). 


N If the huſband exchange land, &c. and afterwards dieth, if i Inſt, 


be 
the wife ſhall have dower of the third part of the land taken Perk. & i 


in exchange, ſhe ſhall not have dower of the other land, &c. | 
which was given in exchange. | + - 


If 


(a) Note; if rent be granted to I. S. and his heirs on condition, that if 
the grantee or his heirs die, his heir within age, the/rent ſhall ceaſe during 
the nonage, & c. the ferne ſhall recover dower of the rent againſt the terte- 
nant, but ceſſat executio during the nonage. 12 Ed. 3. Dower 11. 22 Ed. 
3- 19. 10 H. 7.13. 5 Ed. 2. Dower 153. 10 Ed. 3. 21. Perk. 62, 63, 
46 Ed. 3. 24. 12 Ed. 3. Cond. 11. 

(5) Co. Lit. 33. 2. 7 H. 6. 11. 12 R. 2. Dower 


of whatſoever 


(e) See 4 Ed. 3. 26, 36. 50 Ed. 3. 7. Yet there ſeems to be this di- 
verſity, if a feme be endowed by a diſſciſor, ſhe ſhall have the warranty, 
&c. but if ſhe recovers the lands only, which are granted over by the heir, 
ſhe has loſt her warranty againſt the grantce, 7 Ed. 3, 7. 21 Ed, 3. 48. 
10 Ed. 3. Quid juris 41. | | 

(d) And ſhe ſhall have election to be endowed of what part thereof ſhe 
will. See Co. Lit. 31. b. Perk, 63. 
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Writ of Admeaſurement of Dower. 


If a woman be guardian in ſocage, and ſhe bring a writ of 
1 dower againſt a ſtranger, he may plead, that ſhe holdeth other 
That he land in ſocage of which ſhe may endow herſelf, de le pluis 
hath a tree- beale, and then the wife upon that may endow herſelf of thoſe 
hold. lands unto the value of the third part, which ſhe ought to have 
45 Ed. 3. 6. of the other lands which the guardian holdeth, &c. And whe- 
_ = cis ther ſhe may endow herſelf of the pluis beale unto the value of 
. the third part which ſhe ought to have of her huſband's land 
352 or no, quzre; for ſome hold, that dower de pluis beale ſhall 
ee but during the minority of the heir who is in 
ward. | 
L 150 J The ſon would have endowed his wife of a reverſion of land A 
| © which one held for life ex aſſenſu patris; and it was holden, 
that it was not good, M. 4 Ed. 3. becauſe it was not in poſſeſ- 
ſion whereof a right of dower may be claimed. 4 Ed. 3. 
Dover 117. 6 Ed. 3. 34. Perk. 86. | 
22 Ed. 3. And the writ of dower ex aſſenſu patris lieth as well B 
Dower 131. againſt the guardian as againſt the tenant of the freehold. 
Perk. 64-2» Tf the tenant fore. judge the meſne, yet the wife of the meſne C 
ſhall be endowed, Perk. 84. | 


| Dower 149. aunceſtrel ; yet the wife ſhall be endowed, becauſe the ſame is 
by force of the warranty made, and not by reaſon of eigne title 
to the land. 5 Ed, 3. Dower 159, | 
The younger ſon ſhall not aſſign dower to his wife ex aſſenſu E 
atris of the father's land, becauſe he is not heir apparent. 
t t. 9. as, 8 
Perk. 68. 2. If 8 huſband enter into religion, the wife ſhall not have F 
13 Ed. 19. dower during his life. Perk. 61, 32. i 
Dower 161. The wife ſhall have the third part of the advowſon for her G 
| dower. 1 Ed. 1. Dower 176. | 
43 Ed. 2.19. If the wife do elope from her huſband, and remain with the U 
Perk. 70. b. adulterer, ſhe ſhall loſe her dower; but if ſhe remain in adul- 
tery upon the huſband's lands or tenements,, the ſhall have 
dower, becauſe the ſame is not an elopement. 1 Inſt. 32. b. 
Perk. 170. D. | | | 
If the huſband be attainted of felony by outlawry or other- 1 
wiſe, ſhe ſhall loſe her dower. _ | 
If one joint-tenant make a feoffment of his part, his wife K 
ſhall not be endowed becauſe her huſband was never ſole ſeiſed. 
34 Ed. 1. Dower 179. EG 
Endo ment ex aſſenſu matris is good, but ex aſſenſu fratris L 
it is holden it is not good. 9 H. 3. Dower 10. 8 Ed. 2. 
Dower 167. contr. 


3 H. 6 4. And dower l | iage i | 
Lecke for ower ex aſſenſu patris after the marriage is good. 


If 


» Ed. 3. If a man recover in value againſt the huſband by a warranty D 


% 4 


. And the wiſe Shall not be diflntde in the lands wii 


formation from her complaint: We command you, that you 


to the king, nor in the lands of inheritance of the wife, nor 


and cuſtom aſoreſaid ; and the diſtreſs which, &c. cauſe to be 


Writ of Admeaſurement of Dower. 


If a man marry. a woman in a chamber, dowment ad life maketh 
oſtium camerz is not good. 2 H. 3. Dower 198. 1 Inſt. : feoffment 


ä | in fee; his 
. a. BY Poe Es ; wite ſhall 
| Dowment ad oſtium eccleſiæ of the moiety of the land is have dower 
good. againſt the 


And a woman married in a chamber ſhall not have dower feoffee, but 
by the common law, H. 16 H. 3. Quere of marriages made 3 8 
in chapels not conſecrated, &c. for many are by licence of be 
biſhop married in chapels, &c. And it ſeemeth reaſonable, 
that in ſuch caſes ſhe ſhall have dower. I Inſt. 34. b. 10 H. 

3. Dower 200, 201. Perk. 61. Dn 

And in ſome places the wiſe ſhall have the moiety in dower, 
as in gavel kind, 1 Inſt, 38. b. Litt. 8. | . 

And in ſome cities ſhe ſhall have all by the cuſtom which 
is called free bench, &c. And Glanvil ſaith, that ad oſtium 
eecleſiæ a man cannot aſſign more than the third part in dower, 
and if he do, the wite {hall be admeaſured, &c. but leſs may be 
aſſigned by law; yet at this day it ſeemeth, that the aſſign- 
ment ad oftium eccleſiæ of more than the third part is good, 


and {he ſhall not be admeaſured for it. Ibid. contr. 1 Inſt. 
36. a. | 


353 


holdeth in dower, for the debts of the huſband in his life due 


in the lands which ſhe hath by purchaſe made by the huſband” 
to him and his wite, and unto their heirs; and if ſhe be 
diſtrained by the ſheriff, ſhe may ſue forth ſuch writ. 50 AM. 
5. It is otherwiſe of a leaſe for years. See 8 Co. 171. Fleet- 
wood's caſe. 

The king to the ſheriff, &c. Whereas according to the 
law and cuſtom of our realm of England women ought not to 
be diſtrained to pay the debts of their huſbands in the lands 
and tenements which they hold in dower of the gift of their 
huſbands, or which are of their own inheritance, or which 
they purchaſed to themſelves, and you diſtrain B. who was 
the wife of A. in her lands and tenements which are holden 
in dower of the gift of the aforeſaid A. and which were alſo 
of the inheritance of her the ſaid B. as we have received in- 


do not cauſe her the ſaid B. to be diſtrained in her lands and 
tenements which are holden in dower, or which are of her own 


proper inheritance, or of the purchaſe of her the ſaid B. to pay 
the debt of the ſaid A. ſome time her huſband, againſt the law 


delivered to her, &c. Witneſs, &c. 
; | . There 


Wirrit of Admeaſurement of Dower. 


There is another form of writ in the Regiſter for tenant in 
dower, which is directed unto the ſheriff, commanding him 
that he do not diſtrain the wife in thoſe lands which ſhe hold- 
eth in dower, or of her own inheritance, for the huſband's 
debt; but that writ hath theſe words in the end of the writ, 
yet, ſo long as the heirs and executors of the teſtament of him 
the ſaid A. have not ſufficient diſtreſs to render -to us thoſe 
debts, &c. And by theſe words in the writ it ſeemeth, that 
if the heir of the executors have not ſufficient of lands or goods 
to pay the debt, that the wife ſhall be charged and diſtrained 
for the debt of the huſband in thoſe lands. But it ſeemeth 

\ reaſonable, that the wiſe ſhall not be charged or diſtrained for 
the joint purchaſe made to her huſband and her, nor for her 
lands of inheritance, nor in the lands wherein ſhe hath title 
of dower before the huſband become (a) indebted unto the 
king. And that the firſt writ is according to law for thoſe 

caſes. But if the huſband be indebted unto the king before 
the have title of dower, it ſeemeth to be otherwiſe. 

And there is another writ in the Regiſter for the wife di- 
reed to the ſheriff, that he do not dittrain her in lands or 
tenements which her huſband and ſhe purchaſed jointly before | 
the huſband was indebted to the king ; if they purchaſe the E 
land jointly to them in fee, the lands xe 20 the death of her huſ- 
band in the hands of the wife and her heirs ſhall be diſcharged 
of the debt; and if he be diſtrained, that he deliver them again 
to the wiſe. | 

And by the ſame reaſon, although the huſband be hefore 
indebted to the king; that if he and ſhe-purchaſe the land 
Jointly in fee to them, after the death of the huſband, the wife 
and her heirs be diſcharged of that debt. And there is ano- 
ther writ in the Regiſter for the tenant in dower, directed to 0 

the ſheriff, that he do not diſtrain the wife for the huſband's 
354 debt, becauſe that the heir, who ought to pay the ſame out of 
the lands, is within age, and in ward to the king. Or becauſe 
that other tenants who ſhould be charged with the payment 1 
thereof, are omitted (5). | | | 

And ſo it ſeemeth, the lands of the tenant in dower ſhall 
be diſcharged, if there were other lands of the huſband to 
Pay the debt. And thoſe writs appear in the Regiſter, fol. 

1342, 143. © 
1 | * And another writ directed to the ſheriff, that he do not A 


*V, 5 ad diſtrain the wife who holdeth lands in dower for the debts og 
So | the 


(s) See 40 Aft, 36. 5o Aſſ. 5. Dyer 224. Sir William St. Loe's 
ale, acc. 


(5) Sec Rot, Parl, 18 Ed. 1. fol. 14. acc, 


Writ of Cuſtoms and Services. 


the huſband which he owed to the king before the contract of Br. Charge 
marriage between him and his wife, nor the lands which the * 
huſband and wife purchaſed jointly in fee, for the huſband's er ge, 
debts, which he became debtor for before the purchaſe. And „ife before 
ſhe may have ſuch writ out of the Chancery directed unto the marriage 
treaſurer and barons of the Fxchequer, commanding them that purchaſe a 
they inquire thereof, and if they find the ſame, that they ſur. leaſe for 
ceaſe and diſcharge the wife with this proviſo in the writ; 88 
rovided that thoſe debts be levied upon the executors and eth, the 

r of the aforeſaid A. and upon the tenants of the lands leaſe ex- 
which were his, and which of right ought to be charged there- tended for 
with, as is juſt, Witneſs, &c. Contra of a leaſe for years. 3 | 


50 Aſſ. 4. 
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Writ de Conſuetudinibus & Servitiis. 


B 1 writ of cuſtoms and ſervices is in its nature a writ of , Ed. 3. 
right, and lieth ſometimes for the lord who hath a fee in Droit a. 
the ſeigniory, and ſometimes for the tenant in tail. of the | 
ſeigniory, or for tenant in dower, or tenant for life, or for 
him that hath a leſs eftate than a fee, and the writ is cloſe, 
and not patent, and mall be directed unto the ſheriff, and ſhall 
be returnable ſometimes into the Common Pleas, at the plea- 
ſure of him who ſueth the writ. And that writ may be ſued 
in the county before the ſheriff by a juſticies. 
C And the writ lieth where the tenant doth deforce the (a) 
lord of the ſervice which he ought to do, or of the rent which 
he ought to have, as well as of ſervice. And the form of the 
writ which is returnable in the Common Pleas is, 
D The king to the ſheriff, &. Command A. that, &c. he 
do to B. the cuſtoms and ſervices which he ought to do to him 
(6) for his freehold, which he holds of him in G. as in rents, 
arrearages, and other 1 or thus, in homage, reliefs, and 
other things; or thus, in ſuits of court, and other things, and 
unleſs, &c. | 5 Ng . 
| And 
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(a) Viz. Againſt the meſne, but not againſt the tertenant. 31 Af, 31. 
(5) Note; if the writ be debet & ſolet, no view lies per Shad. 11 ES 
3- See 18 Ed. 3. View 161. 
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Writ of Cuſtoms and Services. 


And if the party were not ſeiſed of the ſervices and tene- * 
ments which he claimeth, but his anceſtor, then he ſhall not 
ſay in the writ, ut in arreragiis, &. But omiſſion ſhall be 
made in the writ of the ſervices. ws | 
355 And jf the writ be ſued in the county before the ſheriff, then E, 
the writ is ſuch : | 


The king to the ſheriff, &c. Juſtice A. that, &c. he do to 


B. the cuſtoms and right ſervices, &c. (as above) as he N 

can reaſonably ſhew, &c. that we may hear no more, | 
Sc: .. | TN 

And a man may ſue ſeveral tenants by one writ of cuſtoms F 

: 


and ſervices by ſeveral præcipes in the Common Pleas, or by 
one writ and diverſe juſtic' in the writ, which ſhall be directed 
unto the ſheriff to hold plea upon them. But if the writ of 


cuſtoms and ſervices be ſued againſt ſeveral tenants by ſeveral 1 
præcipes in the writ, and returned into the Common Pleas, ei 
then all the præcipes ſhall be put together, thus: Command fe 
A. that, &c. he do to B. &c. and command C. that, &c. he do it 
to D. &c. and command F. that &c. he do to G. &c. And in * 
the laſt præcipe ſhall put this clauſe, in rents and other things, hi 
| and this word arrears ſhall be left out. | th 
2Ed.2. Fitz. And when the writ is in the right only, then he ſhall count G PA 
Droit 28. of the ſeiſin of his anceſtor, and the writ only in the debet ; but of 
| when he counts of his own ſeifin, then the writ is in the debet 0 
T | | : 8 
And diſclaimer lieth for the tenant in this writ againſt the H hit 
demandant (a). i | - + 

N. B. 38. And note, that if he ſay in the writ, as in rents and arrears, I 

the dii- &cc. that theſe words prove that the demandant himſelf was 


claimer ſeized of the ſervices, and then if he count in ſuch writ of 


_— ſeiſin of his anceſtors, and not of his own ſeifin, the writ 


record and fhall abate; quod vide 30 Ed. 1. Title Droit. : 
not in the (5) But if he will bring a writ of cuſtoms and ſervices of K 
eounty. the ſeifin of anceſtors, he ought to leave theſe words out of the 
writ, as in rents and arrears, &c. #4 
And a writ of cuſtoms and ſervices doth not lie againſt te- 
nant in frank-marriage, until the fourth degree be paſt, &c. 
if not, that he hath done homage to the lord, &c. for by ſo 
doing he is concluded, &c. 5 
And if a man will bring a writ of cuſtoms and ſervices I. 
againſt any tenant, and by his count demand homage, then the 
writ ought to make ſpecial mention thereof, as to ſay, as in 
homage, &c. otherwiſe the writ ſhall abate. : ta 
4 25 


= fcire fa 

5 3. 18. 
(a) See F. Droit 28, 49. 7 Ed. 3. 5. b. | had by 
(6) 47 H. 3. Droit 52. 31 Ed. 1. Droit 67. | | 'vfra B 


Writ of Annuity. 


M And if a man holdeth divers manors in ſeveral counties by 
one ſervice, &c. if the lord be deforced or kept from his ſer- 
vices, he ſhall have ſeveral writs of cuſtoms and ſervices, for 
each county one writ, and ſhall have them returned at one 
day, in the Common Pleas, and then he ſhall come upon 
them, as his cafe is, which ſee in the title of Droit, 30 
Ed. 1. 1 

N And note, that this writ is a præcipe quod faciat, &c. and Droit 13. 
where he demandeth land, then the writ is præcipe quod red- 
dat, &c. and in this writ the miſe ſhall be joined, if the writ 
be brought by tenant in fee of the tenancy, by him who hath 
a fee in the ſeigniory. But if the writ be brought by tenant 
in dower, or tenant in tail, againſt the tenant in tee-fimple, it 
is a queſtion how the miſe ſhall be joined. But, I thinks the 
miſe ſhall be joined in that caſe, and the weakneſs of the 

_ eſtate on the part of the demandant ſhall not out the tenant of 


” 


the plea, which the (a) law giveth him to join the miſe; but 7 152 ] | 


if the writ be brought againſt the tenant for life, where the © 
remainder is over in fee, there the tenant may pray in aid of 
him in the remainder, and then they may join the miſe with 
the demandant, &c. But where the demandant, who hath the 
particular eſtate, bringeth the action, although he pray in aid 
of him in the reverſion to join the miſe, it is hard to be done, 
&c. But it ſeemeth wg) dae beg that the ſame law which 
enableth him to bring the action, the ſame law ought to enable 
him for to join the miſe upon the plea of the tenant. 7 Ed, 3. 
5. b. per Herle. ns 


Writ of Annuity. 


* 
* 


Writ. of annuity lieth, in_caſe, where a man granteth 
unto another a yearly rent for lite, or for years, or in fee 
out of his lands, or out of his coffers, or to receive from his 
perſon yearly at a certain day; now the grantee may ſue a writ 
of annuity for the ſame, &c. if he be behind at the day of pay- 


ment, &c. And if it be granted out of the land with a — 
| o 


(a) If one recovers in a writ of cuſtoms and ſervices, he ſhall not have a 
ſcire facias in another writ of execution, but only diſtringas, &c. 10 Ed. 
3. 16. 17 Ed. 3. 29. yet ſee 18 Ed. 3. 23. Execution ſhall be always 


my RING e facias, notwithſtanding (another) execution had before. Vide 
'vfra B. 8 5 


Writ of Annuity, 


_ of diſtreſs, then he may chuſe either to diftrain for the ſame, 
and make it a rent-charge, or he may bring a writ of annuity 
for the fame. But if he bring a writ of annuity for it; if the 


efendant appear, and the plaintiff declare thereupon, then he 
cannot diſtrain for it after. And in like manner, if he do 


diftrain for it and avow, then he ſhall not ſhe a writ of an- 
nuity for the ſame rent. But if a man grant a yearly rent for 
life, for years, or in fee, and doth not expreſs in the grant that 
it ſhall be taken out of any lands or tenements, nor any diftreſs 
granted for non-payment thereof, then it is merely taken for 
an annuity ; and he ſhall not have any other remedy for the 
ſame, but a writ of annuity. 


(a) And this writ may be ſued before the ſheriff in the B 


county by juſticies as well as in the Common Pleas; and the 
form of the writ in the county is ſuch: 
1 The king to the ſheriff, &c. We command you, that you 
The plain- 


tiff in an- Juſtice A. that juſtly, &c. he render to B one hundred marks, 


nuity had ten quarters of wheat and twenty robes which are in arrear to 
judgment to him, of the yearly rent of one hundred ſhillings, two quarters 
e ag of wheat and one robe which he owes to him, as he faith, as 
"acti he can reaſonably ſhew that he ought to render to him, that 
brought a We may hear no more clamour, &c. | 

fcire facias | | . 

in B. R. to execute judgment, and good. 24 Ed. 3. Fitz. Meſne. 


357 And the form of the writ in the Common Pleas is, 
34 H. 6. 20. Command A. that juſtly, &c. he render to B. one hundred 
3 H. 6. f th 

marks and the moiety of three garments with coſtly fur, and 
16 Ed. z. of two garments with fine linen, which are in arrear to him, 
Annuity 22. Of the yearly rent of ten marks, and the moiety of one gar- 
If a man ment with fur and of one 2 with fine linen, which he 

e | 


bring annu- oweth to him, &c. and unleſs, &c. 
ity and the | 


ſame ex- 
tinguiſh | 

or de termine pendent the writ, the plaintiff cannot have judgment in the writ, but is put 
to his action of debt. See 2 H. 6.8. And note, that detinue pro quodam fcripto de 
debito, lies for a deed of anannuity. 15 Ed. 3. Brief 682. | 


And note, that in that writ the form * quem ei debet, 
where be demandeth other thing than money. And yet in a 


writ 


(a) Note; by Salder; if the defendant ſhews an acquittance of all ar- 
reais, the plaintiff ſhall recover his annuity, and have always a ſcite fa- 
cias, of a fi fa" afterwards, 30 Ed, 3. 22, See where nothing was in 
arrear, but pending the writ, and the abbot recovered on a plea to the 
titie, and had judgment for the annuity; and alſo for the arrear:, 39 Ed. 
3- 38. bat in a ſcire facias he ſhall not recover the arrears pending the 
writ. 9 H. 12. adjudged in Diggs's Caſe, 


D 


- 


E 


Writ of Annuity.” ; 
writ of debt the form is, thit he ſay in the writ, (Z) quas ei 
debet, if not, that he demand money ; for if he demand robes 
or corn, or ſuch like chattels, the writ ſhall be, quæ vel quas 
ei detinet, and not debet, Oc. 1 

And in debt if a man demand money, and alſo ten quarters 
of wheat, then the form of the writ is . 

Command A. that juſtly, Sc. he render to B. ten pounds, 
Sc. which he owes to "Tong and ten quarters of wheat which 
he unjuſtly detains from him, &c. | 


And if a man have an annuity of twenty pounds to receive 9 H. 6. 12, 
of A. and he grant ten pounds of the ſame to another man to & 13. 


receive of A. A. ſhall not be charged by that grant, but che 
grantor only by writ of annuity : Bur if he had granted ten 
pounds, parcel of the ſaid annuity, it ſeemeth then that the 
grantee ought to charge him who ought to pay the twenty 
pounds by a writ of annuity. | 15 

And the writ of annuity ought to be brought in the county 
where the grant was made ; but an annuity to receive from a 


F And the heir 


mar of religion, or a body corporate, or from a church, 


ought to be brought where the church or houſe is, or where 
the ſeiſin is are e. 


tion, becauſe it cannot be known whether he hath by deſcent 


from the ſame anceſtor, Sc. by whom the annuity was firſt 
granted. | | | 


CG Anda writ of annuity ſhall be maintainable againſt a par- 


ſon upon a grant made by his predeceſſor with the aſſent of v. . wt 4 
the patron and ordinary 8 and ſo upon an ordinance made 18. 


8 © ON 


| (a) Note alſo; this writ does not lie after the grant determined by 
judgment, or otherwiſe, but debt. 16 Ed, 3. Annuity 22. 15 H. . 1, 
and it thg annuity determines pending the writ, it abates, and therefore ſeg 
(16 Ed. 3. Annuity 22.) 11 H. 4. 34. if the grantee of an annuity for life 
recovers the annuity, and arrears by writ of annuity, and two yeats are 
arrear after the judgment, and then he dies, his executors ſhall have a 
1cire facias for the arrears contained in the judgment ; but for the arrears 
«curred after the judgment, he ſhall have a writ of debt, and not a ſcire 
facias; for the annui ty is determined, ſo that he cannot recover it as an an- 
nuity, per cur'; but it is there {aid by Hort. and Thirn. againſt the opinion 
of Hankf. that where the grantee of an annuity for life with a rc- 
mainder to him for twenty years, recovers in annuity and dies, his execu- 
tor ſhall have a ſcire facias always during the term, becauſe they have the 
eſtate contiguing in them, during the term; quæie of an annuity after the 
grant determined. 9 H. 6. 16. If one recovers an annuity, and the annu- 
'ty is after ig arrear, and then he dies, his executors ſha | not have {cire 
taclas, but debt. 11 H. 6. 38. 


all be 7 by à writ of annuity upon 42 Ed. 4. 8. 
the grant of the father, if he have aſſets by deſcent. But an acc. 15 Ed. 
annuity ſhall not be maintainable * the heir by preſerip- 4 16. 
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Writ of Annuity. 
by the ordinary without the patron, if he have quid pre 
quo. | 5 
An annuity granted by the biſhop with the confirmation 
of the (a) dean and chapter, ſhall bind the ſucceſſor of the 
b; 


/ 


iſhop. 8 
( 50 And if a man grant unto another forty ſhillings, or H 
a robe, yearly at ſuch a day, &c. after the day he may 
demand the one or the other, at his election. 8 R. 2. An- 
Xs nuity 53. | | 

16 Ed. 3. And an annuity ſhall be maintainable by a parſon againſt 
Anauity 34- a vicar, upon an ordinance of the ordinary, if he have quid 
20 Ed. 3. pro quo. | 


a ox — * gs Upon debate of an advowfon between a prebend and a £ 
53. prior, the ordinary made a compoſition and ordinance, that 


the prebend ſhould have an annuity of twenty ſhillings, and 
the prior the advowſon for ever, and that did charye the 
Prior in a writ of annuity and his ſucceſſors, (c) T. 9 


; R. 2. | a : 
1 Ma. Dyer And in the time of vacation the patron and ordinary may K 
92. by their grant charge the church for ever, as appeareth in the 


1 
. 


| ſams year. | | | 3 
9 H. 6. 33. And if the king grant one an annuity for life or years, he L 
If a man ought to expreſs in * rant by whoſe hands he ſhall receive 
barcefof the annuity, as to ſay, CG the hands of the ſheriff of S. or of 
— of our bailiff of our manor of S. and then the bailiff or ſheriff 
208. and in ſhall have allowance upon his patent ſhewed, if he hath paid 
truth there the ſame; and if he have not ſuch words in the grant of; an- 
is no ſuch nuity, the grant is void, for he cannot ſue the king for it, and 


22 ; no perſon is bounden to pay the ſame unto him, if he be not 
\ 153 J expreſſed and named in the patent, &c. (4) And the proceſs 
: | | 2 


, 


(a) Or by the ordinance of the commiſſary confirmed by the biſkop, 
14 H. 4. 18. on a debate of court before the commiſſary. See 11 H. 4. 
84- and note, the ordinance is to be under ſeal. 16 Ed. 3. Grants 


661. by / 

10 See accordant 11 Ed. 3. Anuuity 27. 22 Aſſ. 55, But note adi- 
verſity, if it be a thing of continuance, as annuity or rent, there he ought 
to britig his writ of annuity, or aſſiſe, in the disjunctive; contra if it bs 
pro hac vice only. 2 Ed. 4. 26. per Litt. 13 Ed. 4. 4. 43 Ed. 3. 
mw 19. 3 Afl, 175. 11 Aſſ. 8, L. 5 Ed. 4. 6. 17 Ed. 3. 73. 29 
All. 55. | Eh | 

(c) Viz. By a releaſe of the right of patronage. 31 Ed. 3. Grants 

0. \ 
i (4) And if the defendant makes default after appearance, a diſtringas 
ſhall iſſue ad audiend? judicium, 2 H. 4. 1, per cur; yet 29 Ed. 3. 3. 4 
diſtringas ad re ſpondend' iſſued (to the tertenant) where the defendant 
made default at the day of procedendo, after aid by him had of the king 
and the ordinary. 11 N. 4 6. Judgment on default of the parſon at — 


Writ of Proceeding unto Judgment. 
in a writ of annuity is ſummons, attachment and diſtreſs: 


And for default of diſtreſs, &c. proceſs of outlawry by the 
new ſtatute made Anno 23 H. 8. cap. 14. | 


is void. But 
if it be grau ⸗ 
ted to re- 
ceive out 
ſuch a ſum, 


and there is no ſuch ſum, yet the ſame is good to charge the perſon of the grantor- 


Vide Annuity 5. to receive in ol. or de 10l. no difference. 


Writ de Procedendo ad Judlicium. | 


359 


1 writ to proceed unto judgment lieth where judges of Poſt. 24. 


any court delay the party, plaintiff or defendant, that 
they will not give judgment tor him when they ought ſo to do; 
&c. then the party grieved ſhall have this writ directed unto 
the Judges; and he bra of the writ is ſuch : 

1 £14 to the mayor and ſheriffs of Londen, greeting: 
Becauſe the giving judgment of the plaint which is before you 
in our huſting of London without our writ between A. and 
B. of a certain treſpaſs to the ſaid A. committed by the afore- 
ſaid B. as it is ſaid, hath taken up long delay, to the great da- 


mage of him the ſaid A. as we have received information from 


his complaint; we command you, that you proceed to give 


N thereupon with as much ſpeed as it may be done, ac- 


cording to the law and cuſtom of the ſaid city. Witneſs, &c. 


C And upon that writ he ſhall have an alias and a pluries di- 


rected unto him, if they will not proceed; and afterwards an 
into the King's Bench or Common Pleas, and it appeareth by 


the writ that it Heth as well againſt judges of record as other 
juſtices. 4 


the aid-be granted, it ſhall be awarded, that he ſue unto the 


| King in the Chancery, and the juſtices in the Common Pleas 


ſhall ſtay until the writ of procedendo in laquela come unto 


them. 

And 
diy of ſummons to them had and returned. See 8 H. 6. judgment 262. 
See a diſtringas againſt a parſon in lieu of a petit cape, and it he then makes 
deſault, judgment final. | 


G g 2 


D attachment upon that directed to the coroners, &c. returnable 


R (a) If any man pray in aid of the king in a real action, and i M4. Dyer 


10. the opin. 
contra. 


(a) Note ; In all pleas, but in thoſe of dower, where aid of the king is 


granted, there is a clauſe quod non procedant ad judicium rege inconſulto. 
But in a writ of dower, the whole matter ſhall be diſcuſſed in Chancery 
before the writ de procedendo comes. 46 Ed. 3. 29... And note; there 
ought to be in the procedendo in dower, an exvreſs clauſe to proceed to 

| judgment; 
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Writ of Proceeding unto Judgment. 


And then they may proceed in the plea, until it be come 
that they ought to give judgment for the plaintiff, and then the 
| Juſtices ought not to proceed to judgment, until the writ com- 
R. 2. Aid eth to them to proceed to judgment, which is called a writ de 
de Roy 61. procedendo ad judicium. ; 
2) H. 8, 9. Ando it is, if the defendant in a perſonal action pray in 
Eliz. Dyer aid of the king, and the aid be granted, now the judges ought 
101, 257, not to proceed until procedendo in loquela comes unto them, 
258. and then they may proceed and try the iſſues joined; but yet 
V. 28 H. 6. they ſhall not give judgment until a writ cometh to them to 
* 360 proceed to judgment. | 
And if the king by his writ certify to the juſtices that the F 
lands are ſeiſed into his hands, &c. then they ſhall ſtay until 
i writ de procedendo in loquela be afterwards ſent unto - 
them. ; 
And ſo, if it appear to judges of (2) record, that the lands 
are ſeiſed into the king's hands, or if it appear to the court by 
leading or ſhewing of the party, that the king hath intereſt 
in the land. or ſhall loſe rent or fervice, there the court ought 
to ſtay until they have from the king a procedendo in loquela; 
and if the procedendo be directed unto any of the judges to 
3 it is good, although it be not directed unto them 
all. 1 1 1 


And 
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* 


— 2 


* 
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judgment; otherwiſe, if the writ only commands to do right and reaſon, 
judgment ſhall not be given. 26 Ed, 3. 58. A procedendo ad judicium 
was quod ad finalem diſcuflionem procedant, and theredn the judges gave 
judgment. 29 Ed. 3. 12. 3 Ed. 3. 3. Note; if the tenant ina præcipe 
Prays aid of the king, by reaſon of the warranty, the warranty ſhall be 
tried in the Chancery, and a writ ſhall be ſent into C. B. to take the in- 


queſt ; but if they plead in Chancery, and there it appears, that cho de- 2 
mandant has right, the king ſhall not have a writ to C. B. reciting the 0 
matter, and commanding them to ſuperſede, &c. for that judgment ſhall a 
be there given, quod tenens eat inde fine die, 38 Ed. 3. 14. and per Thorp, th 
there. The right ſhall not be tried in Chancery, but in caſe, where the ki 
king has the reverſion, the parſon may, but does not pray in aid, &c. to 
38 Ed, 3. 19, and therefore, if the king has a releaſe of the annuity, and de 
pleads it, it ſhall not be brought into Chancery. For the aid is granted . "mM 
only to maintain or ſupport the parſon, although he pleads it. 19 H. 6. he 
per Newton, See 13 H. 4. 3. ha 
(la) Viz. In aſſiſe, by the teſtimony of the eſcheator. or by affirmance ſon 
of the aſſiſe in another writ. See 11 H. 4. 39. But note; if the king kin 
purchaſes pending the writ, yet this ſhall not abate the aſſiſe. 11 H. 4. on 
86. 9 H. 7. 9. and 15. although the party does not pray aid, See 2c- Pal 
cordant 11 H. 4. 71. if it appears of record, as by the king's writ, &c. | s 
that the king has (claims) intereſt; and if it be after verdict, the juſtices ons, 
| ſhall not give judgment; contra if it be only a nude or bare ſurmiſe of the ; (4 
party dehors; but ſee 3 H. 6. 6. Aid not to be granted in treſpaſs, "0 
without prayer of the party. - | | ſum 
See a procedendo ad judicium after the tranſcript of the record certified = 1 


into Chancery. 13 H. 4. 3. 


Writ of Proceeding unto Judgment. 


And if a man (a) have aid of the king, the procedendo 
ought to make mention of the aid- prayer, and recite the ſame 


in the writ, commanding them for to proceed in the plea, 
otherwiſe it is not good. 


G And if conufance of plea be granted, G. in an action real 


ſued in the Common (5) Pleas, andafterwards in the rs: 


(a) Note; 1. The party cannot demand 8id after adjournment of the 
plea in another term, for it ought to be demanded in the former term, and 
before- plea pleaded. 3 H. 6. 5. per Martin, 2. His aid-prayer is, where 
it is for his advantage to have in value, and then this ought to be ſpecially 
entered in the courſe of his aid-prayer, or otherwiſe he ſhall not have in 
value. 9 H. 6. 4. Sometimes for feebleneſs of the party's eſtate, to 
plead (or pray) it, then per Cott. the entry is judgment, & c. Si rege in- 
conſulto, See 15 H. 7. 10. wherea tenant at will ſhall have aid of the 
king thereupen by reaſon of the temporalties only by thoſe words. See 9 
H. 6. 3. per Cott. If one prays aid of the king, becauſe of the reverſion 


in him, if he ſays, that he holds for life, the reverſion in the king, it is 


good, without ſhewing any deed; and by ſuch plea, the reverſion is in the 


king at his pleaſure. 1 H. . 29. 11 H. 4. 86. 8 H. 6, 25. So his 
bailiff ſhall have aid. 


Sometimes it is to try the King's patents, as where the king confirms, 


&c. then only the judgment is, 6 regi inconſulto, 28 Aſſ. 39. ſometimes 
it is for (to preſerve) the king's intereſt, as 1 AM. 1. and fo for a fee-farm 
rent, &&c. due to the king, 2 H. 7. . and then in caſe the king is not ta 
loſe, no aid ſhall be granted, as if one demands land by a title puiſne to the 
king's intereſt. 35 H. 6. 56. Note; The cauſe of the aid is not traver · 
fable: 9 H. 7. 15. 2) H. 8. 28, For when the parties come into Chan- 
cery, if any intereſt can be ſhewn in the king, although it be entered that 
it was only a ſurmiſez ſo if the cauſe of the aid be not ſufficient to prove 
an intereſt in the king, yet if he can ſnew any other canſe, that is ſufficient, 
a precedendo ſhall not be granted, till the king's title be diſcuſſed, 8 H. 7. 
11. andtherefore if aid be granted qn ſuch a cauſe, for which it is not of 
right grantable, and afterwards a procedendo js awarded, he ſhall not have 
aid de novo for another cauſe. 9 H. 9. $, 9. 1 6. 6. adjudged. And 
note ; if tenaat in fee · ſimple ſays, that he holds for life, the” reverſion in 
the king, whereupon aid is granted, if another title be not ſhewn in the 
king, à procedendo ſhall be preſently granted, and it is not ſufficient there 
to alledge, that the land is held of the king's manor, which is antient 


demeſne, for that the tenant there has affirmed the juriſdiction of the 


court by the aid prayed of the king, and it is no miſchief ta him, for if 
he (after) diſagrees to the reverſion, if the plaintiff recovers, he may 
have a writ of diſceit, 11 H. 4. 86. adjudged, and therefore, without 
ſome matter ſhewn, a procedendo ſhall be granted And note; if the 
king be intitled/to the reverfion or remainder by purchaſe de novo, and not 
only by pleas of the tenant on the aid prayed, no ſearch ſhall be granted 
further, if aid has been demanded, or if the king has leaſed to the tenant, 

e. See 14 H. 4. 86. 9 Ed. 4. 13. and in aid granted in perſonal aQi- 
ons, no ſeerch ſhall be for the king. 27 H. 8. 28. 

(5) See'B Ed. 3, Procedendo 7. ani therefore, where the tenant of 8 
franchiſe prays aid of the king, and thereupon. the plaintiff ſues a re- 
ſummona, at the reſummons conuſance was granted again. See 10 Ed. 3. 
3. nd 21 Ed. 3. 38. yet it was ſaid, that thoſe in the Chancery would 
not grant à writ to the bailiffe of the franchiſe, | 
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in the franchiſe. 


Writ of Proceeding unto Judgment. 


and the tenant pray in aid of the king upon a good cauſe, and 
hath che aid granted; che procedendo ſhall be parted to them 


And if the king write unto the juſtires to prorogue the aſſiſe H 
becauſe the deſendant is in his ſervice, yet the juſtices ought to 
proceed, and not to ſtay for the ſame. 1 | 

And if verdict paſs for the plaintiff in affiſe of novel diſſei- I 


fin before the juſtices of aſſiſe, and before they give judgment 


by a new commiſſion new juſtices are made, then the plaintiff 
in the aſſiſe may ſue forth a certiorari directed unto the other 
Juſtices to remove the record before the new juſtices, that they 
amay proceed unto judgment; and the form of the writ 1s ſuch: 
(a) The king to his beloved and faithful E. greeting: H. 
Hath ſhewed unto us, that whereas he lately arraigned a certain 
aſſiſe of novel diſſeiſin before our beloved and Kichſul H. of 
T, and B. our juſtices lately aſſigned to take the aſſiſes, Sc. 
by our writ againſt R. &. and others, S. contained, of te- 
nements in L. and although you and the aforeſaid B. took that 
aſſiſe according to the law and cuſtom of our realm; neverthe- 
leſs, by reaſon of our certain commiſſion made to our beloved 


and faithful I. of C. and J. of I. of all aſſiſes, juries and cer- 


and ſeen the record and proceſs aforeſaid, they procee 


tiſicates before our juſtices whomſoever in the county aforeſaid, 
by our writs arraigned and taken, judgment upon the verdict 
of the aſſiſe aforeſaid yet remains to be given, to the great da- 
mage of him the {aid H. wherefore it is expedient and neceſſary, 
that the aforeſaid ]. of C. and I. may be certified upon the re- 
cord and proceſs of the aſkiſe aforeſaid had before you and the 
aforeſaid B. we command you, that without delay you ſend 
the record and proceſs, &. touching the ſame, to the aforeſaid 
I. of C. and I. under your ſeal diſtinctly and openly, and this 
writ; We alſo command I. of C. and I. that 3 er 

to judg- 
ment aforeſaid, according to the law and cuſtom of our Kc 
Witneſs, c. 1 4 
3 8 An 


(a) In an aſſiſe, the party alledges, that the lands were ſeized into the 
king's hands, and found ſo by examination, and afterwards a procedendo 
in loquela non ad judicium was granted, and the parol put without day, 
by the not coming of the Juſtices, and a general re- attachment was ſued 


before new juſtices in the ſame county, and all the records delivered to 


them, and on a null tort, &c. the inqueſt found for tbe plaintiff, 

now a ſpecial writ of the king came, rehearſing all the matter, and com- 
manding, quod non procederent ad judicium rege inconſulto z and it was 
adjudged, 1. That by the general re-attachment, the plea of the party 
was not termina ted. 2. For that no cauſe to give day, ad ſequend' verſys 
regem, appears before verdict, the verdict was well taken; otherwiſe, | 
the juſtices had aſſerted it on the record, that it appeared by ples of the 
party, and examination, that the lands were in the king's hands. 3. That 


ey could not proceed to judgment, without a procedendo ad qudicium 


9 H. 6. 40. 


Writ of Proceeding unto Judgment. 


And the party plaintiff may ſue another writ unto the new 
Juſtices, that when the record is ſent unto them by the old 
juſtices, that they receive and look upon the record, and then 
to proceed to 1 ; and the form of the writ is ſuch : 

The king to his beloved and faithful R. of C. and I. of I. 
&c. juſtices aſſigned to take the aſſiſes, &c, (as above until) 
before our beloved and faithful I, B. and you the aforeſaid I. of 
C. our juſtices lately, &c. of tenements in L, and afterwards, 


at the proſecution of him the ſaid H. ſuggetting to us that the 


aforeſaid B. and you the aforeſaid L of C. had taken that 
aſſiſe, and had deferred giving judgment, &c. we commanded 
the aforeſaid B. 'that he ſhould diſtinctly and openly ſend the 
record and proceſs of the aſſiſe aforeſaid had before him and 


you the aforeſaid R. of C. together with the original writ, © 154] 
&c. to you the aforeſaid R. of C. and I. of I. and our be 


loved and faithful C. of L. our juſtices afterwards aſſigned, 
Ke. and our writ which thereupon came to him, and by our 
other writ we gave in charge to you and to the aforeſaid R. of 
C. I. of I. and the aforeſaid C. of L. that having received 
and ſeen the record and proceſs aforeſaid, you ſhould proceed 
to give judgment, according to the law and cuſtom of our 
nels ; and although the ſald B. hath ſent the record and pro- 
ceſs of the aſſiſe atoreſaid before you the aforeſaid'R. of C. I. 
of I. and the aforeſaid C. of L. neyertheleſs judgment iñ the aſ- 
ſiſe aforeſaid yet remains to be given, to the great damage of him 
the ſaid A. we therefore willing to ſpeed 1 matter aforeſaid 
as much as may be according to the law and cuſtom of our 
realm, and that compleat juſtice be further done to him the 
ſaid H. do command you, that you, or two of you, having 
ſeen and examined the record and proceſs aforeſaid, proceed to 
give judgment aforeſaid according to the law and cuſtom of our 
realm. Witneſs, ke. 5 e 
And upon that writ if the juſtices do delay to give judg- 
ment, he may have an alias, and afterwards a pluries directed 
unto the ſame juſtices, vel cauſam nobis ſignificetis; and if 
the juſtices upon the writ will not give judgment according to 
the writ, quzre whether the plaintiff may have an attachment 
againſt them, becauſe they are Juſtices of record. 
But ſee in the Regiſter, among the writs'to remove records, 
many writs to proceed to any e &c. of ſeveral forms. 
And if the chaplain of a chauntry bring an aſſiſe of novel 
diſſeifin againſt another chaplain for lands, and the defendant 
claimeth the ſame chauntry by the king's collation and prayeth 
in aid of the king; now if the defendant cannot ſhew title in 
the Chancery for the king, he may have a procedendo, directed 
unto the juflices of affiſe, that they proceed unto the * 
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that they do not proceed, the king not conſulted with; then 


Writ of Proceeding unto Judgment. 


the aſſiſe, notwithſtanding the allegation made of the king's 
collation; and he may ſue the like writ where the defendant 


doth pray in aid of the king in aſſiſe by the king's grant, and 


have that granted, if he cannot ſhew matter in the Chancery, 
which proves the king's title, the plaintiff ſhall have a pro- 
cedendo, that they proceed to take the aſſiſe, notwithſtanding 
the allegation made of the king's grant, N 


And there are divers writs in the Regiſter directed unto juſ- D 


tices of aſſiſe, that they do not proceed in the aſſiſe againſt the 


deſendant while he is in the ſervice of the lord the king in the 


war, but to continue them; but theſe writs are made by vir- 
tue of an act of parliament made for that dime, as it ſeemeth. 


But if the king certify by his, writ unto the juſtices, that the 


lands are in his cuſtody, by reaſon of nonage of any heir, or 
by an inquiſition taken and returned in Chancery, commanding 


it ſeemeth that the) uſtices ought to ſtay for the time, although 
there is not any office found nor returned; for they are bound 
to give credit to the king's certificate, although that it be not 


true, Kc. And in attaint for the plaintiff, if he be in war in 
the king's ſervice, he may have a writ directed to the judges of 
the Common Pleas, to continue the attaint, and to adjourn it 


to a certain day, &. a 


uſtices, pen tha: the defendant holdeth the land of the 
Ling by gift by his charter, for life, commanding them that 
they do not proceed, the king not conſulted: Now although 
the tenant will not plead the ſame, it ſeemeth, that by that 
writ the juſtices ought to ſtay their Proceeding, Sd if the 
king recite in the writ, the tenant is in his ſervice in war be- 
yand the ſeas, or in Scotland, and that he holdeth for life by 
the king's charter of the king's gift, commanding them not to 
proceed, the king not conſulted, but to continue the aſſiſe un- 
til a certain 2 * chere, it ſeemeth, they ſhall ſtay their pro- 


ceedings; for the tenant caungt plead it, &c. For if the eſ- 


* 


cheator will ſay, that he hath ſeizgd the lands into the king's 
hands in an aſſiſe brought. by any perſon, in that caſe the court 
mall ſurceaſe, a fortiori by the king's certificate; ,and divers 
luch writs are in the Regiſter, &c, 


ET, 


In aſſiſe of lands and tenements, the defendant pleads two F 
or three records in bar to divers parcels of the land which are 


in the treaſury, and the plaintiff denieth thoſe, records, the 
defendant ought. for to remoye thoſe records out of the trea- 
ſury by a certiorari directed unto the treaſurer and chamber- 
lains of the Exchequer. And it he ſue forth ſuch a certiorari 
to the treaſurer and chamberlains, and they certify ſome a 


And in aſſiſe of novel difl, if the king ſend. his writ to theE | 
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Writ of Proceeding unto Judgment. 


the records in the Chancery to the king, and moreover certify, 
that there are other rolls of the ſame. juſtices, of which they 
have not yet made full ſearch : Upon that certificate made/ by 
the treaſurer and chamberlains in the Chancery, the king ſhall 
ſend his writ unto the juſtices, commanding them to continue 
that aſſiſe, until the next aſſiſes, that full ſearch may be made 
of thoſe records, ſo that the tenant loſe not his lands for fai- 
lure of the records; and ſuch writ is in the Regiſter. | = 
G Andif a man ſue an aſſiſe before the juſtices of aſſiſe, and 
the tenant plead baſtardy in the plaintiff, upon which a writ 
is awarded to the biſhop to certify at the next aſſiſes; and be- 
fore the next aſſiſes the king maketh new juſtices, Fad the an- 
tient Juſtices do certify the record of aſſiſe unto the treaſury, 
the plaintiff ought for to ſue a certiorari to remove the record 
out of the treaſury into the Chancery by a writ to the treaſurer - 
and chamberlains, and upon that record ſent into the Chancery, 
he ſhall have a writ of mittimus ſent unto the juſtices reciting 364 
the matter; and in the end of the writ ſhall be this clauſe: 
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That what is juſt may be done to the parties aforeſaid in the 
ſaid aſſiſe, we ſend to you the record and proceſs of the plea L 155 ] 
aforeſaid under the foot of our ſeal, which for certain reaſons | 


we cauſed to be removed before us in our Chancery, command- 1 
ing you, that having inſpected them, and alſo the certificate of T3 
the ſaid biſhop hereupon ſent before you, as it is ſaid, and 1 
having received of the ſheriff of the county aforeſaid the ori- FH 
ginal- writ thereof, which remains in his power, as appears to Fi: 
| us by the inſpection of the ſame record and proceſs, you Bo! fr 
: proceed again in the ſame aſſiſe, according to the tenor of the | 
writ and plea aforeſaid, and to do to the ſaid parties that which 1 
of right and according to the law and 2 of the realm 
7 ought to be done; and we command the ſame ſheriff, that he i 3 
) deliver to you the ſaid writ at the next ſeſſion in the county ' 
5 aforeſaid. Witneſs, &c. . | 
A A And if a man ſue an aſſiſe before juſtices againſt one tenant, | 
- and in the ſame aſſiſe he name the mayor and commonalty of . 
3 any town as diſſeiſore, or bailiffs of any liberty as diſſeiſors, i 
rt unto the end that they may not have conuſance of the plea ; 19/5 
rs Or that they ſhall not make the panel; now he may ſue a ſpe- ans 
cial writ in the nature of an audita querela directed unto the Kos 
oF juſtices of aſſiſe to enquire of the matter, and to do right unto BY 
re the parties, and if it be found, it ſhall abate the affiſe Vide 116 
* ſtatute 9 H. 4. cap. 5. and fee the like ſtatute made for the 10 
a- ſheriff, Anno 11 H. 6. cap. 2. | BY 
r- But the ſheriff, or bali ought to ſhew the matter unto the A. 
rt court and pray that it be enquired of, &c. | 9 5 
s | - | MS 
ry Writ 7% 
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365 


purtenances, which ſhe claims to be her right and marriage, 
and that he the ſaid A. unjuſtly deforceth her, &c. | 


bie heirs of his body iſſuing, and the aforeſaid A. = ANY 


: W rit de Quod ei deforceat. 


Tun writ of K ei deforceat heth, where tenant in tail, B 


or tenant in dower or by the curteſy, or for term of life, 
lole their lands by (a) default in a præcipe quod reddat brou - 
againſt them; then they have not any other remedy, if t 
were ſummoned according to the law, &c. but this writ of 
. ei deſorceat: And this writ is given by the ſtatute of 
eſtm. 2. cap. 4. and the writ is mentioned in the ſtatute; 
and the form is ſuch: 

The king td the ſheriff, &c. Command A. that, &c. he C 
render to B. who was the wiſe of C. one meſſuage with the 
appurtenances in N. which ſhe claims to be of her reaſonable 
3 and that he the ſaid A. unjuſtly deforceth her, as ſhe 

Ys, Cs; - - 

(4) And if the tenant in frankmarriage bring the writ, thenD 

the writ is, 


That juſtly, &c. he render to B. one meſſuage with the ap- 


And if he be tenant in tail, then the writ is, 
That he render, &c. which he claims to hold to 8 and 


deforceth him. 

And for tenant for life the writ is, 

Which he claims to hold for the term of his life: Or for 
tenant by curteſy, which he claims to hold by the law of 
England. 

And the Regiſter is, that this writ for tenant by the curteſ 
3s by equity of the ſtatute. But if the tenant in tail, or ſuc 
other tenant who hath a particular eſtate, loſe by default where 
he is not ſummoned, &c. then he may have a writ of diſceit, 
or a quod ei deforceat, as he pleaſeth. 


(c) If a man loſe by default i in an action of waſte ſued forth E 
againſt him, he ſhall not have a quod ei deforceat for the ver- Z 
dict which found the waſte. _ * 

Aud 

(a) And yet the writ or count do not ſuppoſe any recovery, 18 H. 6. : 
25, on lofing by de fault in a ceſſavit. 8 R. 2. Brief 9 Ii. 

(bd) 8 3 is good, without ſhewing of whoſe gift in Ic count, £9 Ed. re 

. N 31. 6 H. 4. 2. 3 =. 

60 80 ir in Waſte, 3 H. 6. 29. per Rolf contra. Co. Lit. 35%. b. 3 
And. 271 3 Cro. 263. [See 44 Ed. 3. 42, 2 H. 4. 11. 21 H. 6. $6. Ec 


cauſe judgment final ſhall be given againſt him in that caſe. 


11. 10 Ed. 4. 2. 10 H. 7. 9. 6H. 


Writ de Quod ei deforceat. 


And if a man loſe any land by default in a writ of right in 2 H. 4. 2. 
a court baron, he may remove that record intd the Common Hankford, 
Pleas, and then have a quod ei deforceat upon that record; 41 Ed. z. 8 
and ſo he ſhall have the quod ei deforceat, although he do not ns 
remove the record; but then it ſeemeth, that the quod ei defor- 2 Ed, 4. 11. 
ceat ſhall be ſued in the Common Pleas or in the Court Baron 1 Ed. 4. 21. 
where he loſeth the land, as he pleaſeth; tamen quzere. N 

(a) And the quod ei deforceat lieth againſt a ſtranger to the ” 
recovery ; if a man recover by default, and ö teoff- 


ment, the quod ei deforceat ſhall be brought againſt the 41 Ed. 3. g. 


feoffee. HEE NT TS 

And if a woman loſe by default, and taketh huſband, ſhe 46 Ed. 3. 
and her huſband ſhall have the quod ei deforceat : But if te- Pl. 5. 
nant in tail loſeth by default and dieth, his heir ſhall not have ““ 243 70 
eee, deforceat, but a formedon; for that is his writ of : 
right. b 


G Where a woman hath dower aſſigned her in the Chancery 41 Ed. 3. 30. 


for the nonage of the heir, who is in ward to the king; and 
afterwards the heir at ſull age ſueth a ſcire facias in the Chan- 
cery againſt the wife to avoid that endowment, and recovereth 
in that ſcire facias by default of the wife: Now the wife ſhall 
have a quod ei deforceat in the Common Pleas upon that reco- 
ver7. , 4's — 892 
And ſo if a man recover in the King's Bench any land by 41d. 3. 30. 

default, upon a ſcire facias ſued out of any record which 1s 
there, the tenant who loſt by default ſhall have his quod ei 


deforceat, and ſhall ſue the ſame in the Common Pleas. 


H If two coparceners tenants in tail loſe their land by default, 366 f 
they ſhall join in a 8 deforceat, and yet the default of 45 Fd. 3. 21. 


the one is not the default of the other. M. 46 Ed. 3. 
And in a precipe quod reddat, if the tenant for life ot in 
tail appear, and after depart in deſpite of the court, he ſhall 


loſe his land, and yet he ſhall have a quod ei deforceat, for that 


recovery is by his default, becauſe he did not appear when he 
was demanded. ant 200 | | 
And if tenant in tail, or tenant for life, after the miſe join- 
ed in a writ of right depart in Leipite of the court, he loſeth 
his land, and there he ſhall not have a quod ei deforceat, be- 


8 


Note ; On a recovery by default in a court baron, a quod ei deforceat 
lies in the king's court; and therefore it is no iſſue to ſay nul tie] record ne 
recovery, for that it appears- the tenements were loſt by default, 2 Ed 4. 


4. 8. ̃ 
(a) See 44 Ed. 3. 43. accordant, but it is doubted, 11 Ed. 3. and 11 
Ed. 3. For by Pulton, if the feoffor recovers in a Writ of right, th 
feoffee cannot tender ſu't and deraigne, & c. | 
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Writ de Quod ei deforceat. 


1 2 56 ] (a) If che huſband and wife be ſeiſed of land in the right of 4 
Old N. B. the wife, for the life of the wife, and they loſe the land in a 
55: comr- præcipe quod reddat by default, yet they ſhall have a quod 


10 Ed. 4 2. ® 
a 7 76 deforceat, &c. 


And if tenant for life loſeth his land in a ceſſ. brought 
- againſt him by default, yet he ſhall have a _ ei deforceat 
by the ſtatute of Weſt, 2. H. 5 Ed. 3. & M. 9g Ed. 3. 
And if tenant by receipt upon the default of tenant for life 3; 
appeareth, and is received, and pleadeth, and afterwards 
lotech by (5) action tried: Yet the tenant for life ſhall have 
a quod ei deforceat, for the judgment is given againſt him by 
his default. : | 
And if the tenant vouch, and the vouchee will not appear, 
For which the tenant loſeth by default of the vouchee, it is to 
ſee whether the tenant ſhall have a quod ei deforceat ; for he 
Joſeth the land by the default, although it be not his own de- 
fault, for the ſtatute is, et cum temporibus retroactis cum ali- 
quis amiſiſſet terram ſuam per defaltam, non habeat aliud re- 
cuperare quam per breve de recto: And there it doth not 
ſay, per defaltam ſuam, but only by default. But after in 
the ſtatute, it ſaith, proviſum fit, quod de cætero non fit 
eorum defalta eis ita præjudicialis, &c. And by that it 
ſeemeth that the tenant ought to make default. But it ſeem- 
eth that the default of the vouchee, is the default of the te- 
nant, and fo default in both: Quzre of that. But if the 
tenant vouch, and the vouchee appeareth and entereth into the 
warranty, and afterwards loſeth by default; now if the te- 
nant loſe by the default of the vouchee, he ſhall not have a 
quod ei deforceat, becauſe he ſhall have judgment to recover 
over in value againſt the vouchee, by the default of the 
vouchee, ſo as he ſhall have recompence. But if the vouchee 
doth not appear, but maketh default, then he ſhall loſe the 
21 Ed. 3. 11. land by the defayilt of the vouchee; but that is not the 
default of the tenant, and therefore quære of that caſe. | 
And if the huſband and wife loſe by default the land of the C 
wifs, which ſhe holdeth for term of life, if the huſband dieth, 
ſhe ſhall not have a quod ei deforceat, but a cui in vita, for it 
is a demiſe made by the hufband, And when he bringeth the 
| quod ei deforceat, he counteth that he was ſeiſed of the land 
36) in his demeſne, as of freehold, or in his demeſne in _ 
| without 


(a) 4 Ed. 3. pl. 3. contra. 5 Ed. z. pl. 16. 26. 8 R. 2, Brief 


931. 5 
(% See 33 Ed. 3. Quod ei deforceat 19. 8 H. 4. 8. Ed. 3. 
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Writ de Attornato faciendo vel recipiendo. 


without ſhewing of whoſe leaſe or gift he was ſeized ; and he 
ought to alledge eſplees in himſelf, &c. and then the de- 


the demandant by formedon or other action, and ſhall ſay in 
the end of his plea, that he is ready to maintain his right and 
title aforeſaid by the gift aforeſaid, &c. wherefore he prays 
judgment, &c. And then the demandant in the quod ei de- 


title, &c. but he ſhall not wake defence, and then plead in bar, 
as he ſhall do in the formedon, &c. n 


the ſtatute of Weſt. 2. cap. 4. But if he make his bar by the firſt recovery, 
33 H, 6. 46. quod nota. | 


Writ de Attornato faciendo vel recipiendo. 


D A HE writ de attornato faciendo or recipiendo lieth, where 
a man ought to do ſuit at the county, or at the hundred, 
or wapentake, or other court, and he would make attorney 
for him to appear at the ſame court, &c. And it he be in 
doubt whether the ſheriff will admit ſuch a man for his at- 
torney which he maketh; then he who would make ſuch at- 
torney may ſue that writ directed unto the ſheriff or bailiff 
of the hundred, commanding them to receive tuch a man to 
be attorney for him to appear, &c. and the writ is ſuch: 

The king to the ſheriff, &c. Becauſe it is provided by the 
common council of our realm, that every free man who owes 
ſuit at the county, tithing, hundred, wapentake, may freely 
make his attorney to do his ſuit for him; we command you, 
that the attorney whom S. ſhall make in his ſtead to do ſuir 
for him at your county aforeſaid, your tithing of A. and 5B. 
hundred of C. and D. your wapentake of E. and F. you re- 
ceive in the place of the ſaid S. "4 this purpoſe without diſh - 
culty. Witneſs, &c. DOT 

Otherwiſe unto the bailiff of a hundred, thus: 

The king to his bailiffs of the hundred of ſeven. hundreds 
of Cobham and Bray, greeting: Becauſe it js provided by the 


Brief common council of our realm, &c. who owes ſuit to che hun- 
dred may freely, &. We command you, that the attorney; 
9. Jo Kc. at the aforeſaid hundred of ſeven hundreds of Cobham and 


Bray, you receive in his ſtead, &c. 


Otherwelſe 


8. 48 Ed. 3. 
SI 


acc. 


| dw 
tendantwught to deny the right of the demandant, &c. 3 3 


I, Acc. 


ſhew, how that another time he recovered the land againſt The tenant 


in the quod 
ei deforceat 
may plead 
any bar as 
in other 


forceat ſhall traverſe that title, or may ſhew matter to bar chat actions, and 


then the de: 
mandant 
cannot 

vo uch by 
then he max. 


Vide ant, 
28. 
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Writ de Attornato faciendo vel recipiendo. 


Otherwiſe unto the bailiffs of another lord: | 
The king to the bailiffs of A. of I. greeting: Whereas by 
the common council, &c. who owes -ſuit to the court*f the 
Taid lord may, &c. We command you, &c. at the court of 
your ſaid lord of I. you receive in the place of him the ſaid 8. 
tor this purpoſe without difficulty. Witneſs, &c. : 
And by that it appeareth, that the tenant may make attor- 
ney by his letters patent to do ſuit at the court of his lord. 
And if the tenant by his letters patent under his ſeal make at- 
torney for him to do ſuit for him at the L. Court, 'or at the 
hundred, and the bailiffs will not admit of him, &c. then he 
ſhall have a writ unto them in this form: | 
268 The king to the bailiffs of the dean and chapter of the church 
of the bleſſed Mary of Lincoln of C. or of the hundred of 8. 
greeting: Becaule, &c. (as before, until) We command you, 
that the attorney whom S. ſhall make to be his attorney by 
his letters patent in his place to do ſuit for him at the court of 
the ſaid dean and chapter of C. or at the hundred of the ſaid 
dean and chapter of C. you receive in the place of him the ſad 
S. for this purpoſe without difficulty, for this time, of our 
eſpecial favour, &c. 

And far the guardian there is another writ, thus: 

The king, &c. We command you, that the attorney whom 
S. guardian of the land and heir of R. will make to be his at- 
torney in his place to do ſuit for him in the name of the ſaid 
heir, &c. you receive in the anger of him the ſaid guardian for 
this purpoſe without difficulty, &c. | 

Or thus to the bailiffs of the king: fx 

The king to his bailiffs of the honour of Peverel in the 
county of N. greeting : Becauſe, &. We command you, 
that the attorney whom S. ſhall make in his place to do ſuit 
for him at our court of the honour aforeſaid in the county 
aforeſaid, you receive in the place of him the ſaid S. 


157 J 


c. | 

And if the lord of any tenant be in ward to the king for the A 
nonage of his heir, becauſe he holdeth other lands of him in 
capite, &c. and his other lords will diſtrain for ſuit during the 
time the lands are in the king's hand or in the hands of his 
committees, then the king or his committees ſhall have a ſpe- 
cial writ unto the bailiffs of the other lords, that they do not 
diſtrain the heir, nor in the lands, &c. during the time that 
he is in the king's hands, or in the hands of his committee; 
and if he have diſtrained them, that they deliver back the 
diſtreſs again; and the writ appeareth in the Regiſter: | 

And if the king hath any lands or tenements in ward during 
the nonage of an infant, and the king in Chancery ns 


- 


| Writ de Attornato faciendo vel recipiendo. 


dower unto the wife of the huſband who was father to the 
ward, of lands holden of other lordſhips; now if the other 
lords will diſtrain the tenant in dower for ſuit at their court 
during the time the lands are in the king's hands, the wife 
ſhall have a writ unto the bailiffs of the other lords, com- 
manding them that they do not diſtrain her. And recite in the 
writ all the ſpecial matter; and if they have taken any diſtreſs, 

that they deliver it back again. | 
If a man make an attorney to do ſuit for him at the county 
or hundred or other court, and the bailiffs wilLnot admit him 
for his attorney; or if the bailiffs do admit him for at- 
torney, and afterwards diſcharge him after the year; ſup- 
poſing that he ought not to continue attorney for the party 
above one year; or for any other unreaſonable cauſe they 
diſcharge him to be attorney for the party ; then the party 
may have a ſpecial writ directed unto the bailiffs, &c. com- 
manding them that they receive him for his attorney ; and 
thereupon he may have an alias and a pluries and an attach- 
ment againſt them returnable in the Common Pleas, or in 
the King's Bench; if they will not admit him for his at- 
torney, or return cauſe upon the pluries, which ſhall be al- 
lowable, wherefore they * not admit him; and the form of 
the writ is ſuch : | : | 
The king to the bailiffs of A. of the hundred of B. greet- 
ing: It is ſhewed unto us on the behalf of C. that whereas 
by our writ he made his attorney to do ſuit for him at the 
atoreſaid hundred of your lord of B. in the ſame hundred be- 
fore you, and the ſame attorney by the ſame writ being ad- 
mitted for this purpoſe, hath hitherts done that ſuit, as the 
cuſtom is in our realm, you of your own preſumption volun- 
tarily inſinuating, and pretending cauſe that the power of 
ſuch attorney ought not to continue above one year, do not 
permit him the ſaid C. to do his ſuit by his attorney aforeſaid, 
to the great damage and rome of him the ſaid C. at 
which we very much wonder and are moved: And becauſe 
the virtue of our writs for making ſuch attorneys is not li- 
mited, neither is the term limited to the perſons who are re- 
quired for this purpoſe ; we being willing to apply a remedy 
hereupon, that the ſaid C. or others may not be unduly vexed 
or aggrieved by the cauſe aforeſaid, command you, firmly 
enjoining that for the future defiſting from bringing ſuch vo- 
luntary and undue vexations and grievances to ; ſaid C. or 
to others for the ſaid cauſe, you permit him the ſaid C. to 
do his ſuit aforeſaid, by his ſaid attorney without any diffi- 
culty whatſoever, according to the tenor of our former writ to 
you thereupon directed. And fo behave, yourſelves in this 
| matter, 
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Writ pro Exoneratione Seclæ ad, &c. 


matter, that the aforeſaid C. by the cauſe aforeſaid be not put 
in default, nor be loſing in any thing, and that we may be no 
more ſolicited hereupon, whereby we ought to put our hand to 
this in another manner. Witneſs, &. 5 

Note, that the party may make attorney by the king's writ ( 
directed unto the bailiffs, commanding 'them for to receive 
ſuch perſon for his attorney. Or he may have a writ out of 

the | tea directed unto the bailiffs, or ſheriff, to receive 
any ſuch perion for his attorney, that he will preſent unto 
the ſaid bailiffs or ſheriffs to be his attorney to do his ſuit; 
or he may make attorney by letters patent directed unto the 
bailiffs without ſuing forth any ſuch writ. | 

And if a man ſue forth a writ directed unto the bailiffs to 
admit one for attorney to do his ſuit for him, and the bailifls 
vefuſe to admit him; now the party who ſued forth the writ 
ſhall have an attachment againſt the bailifls for that re- 
oval. without ſuing forth an alias or a pluries directed unto 
them. - 

And ſo the fame law is, if the tenant by his letters patent mak- 
eth one attorney to do his ſuit for him, and the ſheriff or bailiff 
of the court doth refuſe to admit him for his attorney: Upon 
that refuſal, the party ihall have an attachment againſt the 
bailiff, &c. although he hath not ſued forth any writ directed 
to him before, becauſe they do againſt the ſtatute, which re- 
quireth, that they admit him for attorney whom the tenant wall 
make to be his attorney. | be 5 

And he ſhall have the like writ againſt the bailiffs of any D 
other lord, who refuſe to admit an attorney to do ſuit for 
the tenant in any court-baron, and that writ appeareth in the 

| Regiſter, | 
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HIS writ lieth where the tenant holdeth his land to do A 
ſuit at the county court, hundred, or other court-baron, 
or wapentake or leet, and he who ought to do the ſuit is in 
ward unto the king, or his committee, and the lord of whom 
he holdeth by ſuch ſervice, will diſtrain him to do his ſuit at 
his court during the time he is in ward unto the king or his 
committee ; his guardian ſhall ſue this writ unto the ſheriff, 
or bailiffs of the court, that they do not diſtrain him, &c. - 
| 0 
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do ſuit during che term he is in ward to the king or his com- 
mittee; and the form of the writ is ſuch : | 

To the bailiffs of A. of I. greeting : Whereas according 
to the law, &c. we ought not to do ſuit at the court of any 
perſon by reaſon of any lands and tenements whatſoever 
being 1n our hand or in our ward, and thoſe perſons to whom 
we have committed ſuch wardſhip ought to hold thoſe ward- 
ſhips e ee cuſtody as freely and quietly from all ſuit, as 
if we kept them in our own hand; we command you, that by 
reaſon of the lands and tenements of I. deceaſed, which he 
held of us in chief, and which are in the cuſtody of him the 
ſaid R. of our grant, you do not diſtrain or cauſe him to be 
diſtrained to do ſuit at the ſaid court of your lord of I. during 
the cuſtody aforeſaid, and the diſtreſs, if any, &c. 


B And the like writ ſhall be for tenant in dower, where ſhe 


is endowed in the Chancery of lands which are in ward to the 
king, which lands are holden of other lords; now if the 
other lords will diſtrain the tenant in dower to do ſuit for 
thoſe lands which ſhe holdeth in dower, ſhe ſhall have a writ 
to diſcharge her, which is ſuch: 


The king to the bailiffs of A. of B. greeting: Whereas 


according to the law, &c. (as above, until) or in our ward, 


and women holding lands or tenements in dower of ſuch 
wardſhips ought to hold them as freely and quit from all ſuit 
during thoſe wardſhips, as if we kept the ſaid lands and tene- 
ments in our own hand; we command you, that you do not 
diſtrain M. and R. his wife, by reaſon of the lands and tene- 


ments which were H.'s in F. which he held of us in chief, and 


which the ſaid R. and M. hold in dower of him the ſaid R. of 
the gift of the aforeſaid H. her former huſband, and of the 


| Inheritance of the ſon and heir of A. within age being in our 


wardſhip, to do ſuit at the court aforeſaid of your lord, dur- 
ing our wardſhip aboveſaid, .and the diſtreſs, &c. | 
And if the heir be in ward of the king and alſo his lands, 
and afterwards the tenants paravail who hold of the heir are 
diſtrained by other lords, of whom the heir holds his lands, 
to do ſuit unto the lord's court, thoſe tenants ſhall have a writ 
directed unto the lord's bailiff to diſcharge them of the ſuit ; 


and the writ 1s ſuch : 


The king to the ſheriff of Nottinghamſhire, greeting 


| Whereas according to the law and cuſtom of our realm no perſon 


who holds of heirs being within age and in our cuſtody, is 
bound to do ſuit at the county, hundred, wapentake, or other 
h 


court, 
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court, for lands and tenements of thoſe heirs being in our 
hand, during the cuſtody aforeſaid; we command you, that 
you diſtrain not or cauſe to be diſtrained the tenants of the 
abby of Derley of certain lands and tenements of Roger, the 
ſon and heir of Roger Bellers deceaſed, in Chilwell, (which 
he held in chief of lord Richard lately king of England, be. 
cauſe the lands and tenements of the fame heir in the ſaid 


| town are in our hand by reaſon of his minority) to do ſuit at 


the wapentake of B. during the cuſtody aforeſaid. 


And if the heir and his lands be in the king's ward, for C : 


lands holden of the king in capite, and afterwards the other 
lords, of whom the heir holdeth parcel of his lands, will 
diſtrain for any ſervice or rent to them due, then the king or 


his committe may ſue a writ for them to ſurceaſe from ſuch 


diſtreſs; and the writ 1s ſuch : | | 

The king to the bailiffs, &. Whereas heirs being within 
age and in our ward (a) ought not, nor are bound to do any 
ſervices during thoſe wardſhips, according to the law and 
cuſtom of our realm; we command you, that the diſtreſs 
which is made by the abbot of W. upon the tenant of the heir 
of William of W. (who held of us in chief) being within age 
and in our cuſtody, for homage, fealty and other ſervices to be 
done by the ſaid heir to the ſaid lord, you do wholly ſu- 
perſede during the cuſtody aforeſaid, and the diſtreſs, if any, 
Kc. — | | 

And alſo the tenant in dower ſhall have ſuch writ, if the 
bailiff of other lords will diſtrain her, for the relief of the 
heir, or other ſervices, during the time that the heir's lands 
are in the king's cuſtody, or in the cuſtody of his committee. 
And it ſeemeth, that he may ſue this writ directed unto 
— oi himſelf, as well as to the bailiffs, or unto them 
both. | 

Note, that if a man holdeth of another to do ſuit to his D 


mill, &c. if he do not the ſuit, he ſhall have a ſecta ad molen- 


dinum __ him, and by the ſame reaſon, if a man hold of 
another lord to do ſuit at his court in the manor of D. if he 
| | do 


| (a) Note; all the ſervices are gone during the king's ſeiſin; for the 
meſne ſeigniories are ſuſpended by the king's ſeiſin, who is lord paramount, 
Brack. lib. 1. fol. 87. but it ſeems that the rent (remains) although the 
diſtreſs be ſuſpended : but the lords muſt ſue to the king by petition, for 
the ſurpluſage above that which they are charged to the king, to be re- 
covered. 24 Ed. 3. 24. 39 Al. 5. 13H. 7. 15. per Keb. Where he 
may diſtrain at the full age of the infant, and after livery ſued, for all the 
arrears, above that for which they were charged to the king, See Stamf. 
Przrog. 9. 39 Ed. 3, Relief i. 26 H. 6. 8. 


Curiam Com. vel Baron. 


do not the ſuit, the lord may have a writ of ſecta ad curiam 


ſuam faciend' as well as the other writ. But yet there is no 


14 


A 


ſuch writ in the Regiſter, becauſe he may diſtrain (a) for 


that ſuit, and ſhall not have any other profit, but only ap- 


pearance in his court. But in the other caſe de ſecta ad mo. 


lendinum, he ſhall have other profits by the ſuit, the toll of 
the grain he ſhall grind there, and for that profit it ſeemeth 
the action of ſecta ad molendinum was given, and for the ſuit 
of the court but only a diſtreſs ; tamen quære. 


159 ] 


If the king have lands by forfeiture or eſcheat, and leaſeth v. 31 H. 
them for life, at will, or in tail, and if the lord of (5) whom 8. 25. 
the lands are holden will diftrain the king's committee or leſſee 33 H. 6. 7. 


for ſuit or other ſervices; he ſhall have a ſpecial writ unto the 
lord's bailiff to ſurceaſe, &c. | 

And if lands deſcend unto divers coparceners, for which 
one ſuit ſhall be done at the lord's court, if parcel of thoſe 
lands come into the king's hands, then he ſhall have a ſpecial 
writ to diſcharge him of the ſuit (e) for the time they thall 
be in the king's hands; which ſhall be ſuch : 

The king to the ſheriff, &c. greeting: Whereas it is pro- 
vided by the common council of our realm, that if any in- 
heritance from which only one ſuit is due to ſeveral heirs, &c. 
or devolves to others by ſale, &c. then only one, &c. hath 
been accuſtomed to be done; and a certain inheritance (which 
was H's of B. of the barony of B. from which ſaid barony 
only one ſuit is due to your ſaid court) is devolved by ſale, as 
we underſtand, to our beloved and faithful W. of H. and I. 
ſon and heir of R. of S. being within age and in the cuſtody of 
our beloved and faithful R. of N. by our commiſſion. And 
we, according to the law and cuſtom, &c. ought not to do any 
ſuit by reaſon of lands and tenements being in our hand and in 
our ward, and thoſe to whom we have committed ſuch ward- 
ſhips ought to hold them as freely, and quit from all ſuit, as 
if we kept the ſame in our own hand; we command you, if 


it be ſo, that then you do not diſtrain the ſaid W. of H. to 


HAB do 


(a) See 6 H. 3. Voucher 273. Secta ad hundredum brought, quæ fa- 
cere debet & ſolet. | i | 

(b) Andnote; if the king has a tenancy by forfeiture or purchaſe, if 
he does by covin alien them to hold of himſelf, the lord may ſue by peti- 
tion, and have a ſcire facias againſt the patentee to repeal the patent, and 
to reſeiſe the land, and then it ſhall be granted, tenend' de capitali domino 
20 Aſſ. 124. 46 Ed. 3. Petion 19. 17 Ed. 3. 89. but this is intended of 
an alienation in fee. 3 Ed. 3. 10. 3 

(e) Quære, af A. holds lands charged with ſuit to the hundred by pro- 
ſcription; and enfeoffs the king of parcel, if all the ſuit is gons, 


Stamf. 
38. H. | 
4 Ed. 3. 10. 
45 Ed. 3. 6. 
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do ſuit at your county aforeſaid for the lands and tenements of 
the ſaid barony during the wardſhip of the ſaid heir above- 
mentioned, &c. x 

And if the wiſe be tenant in dower of any land, ſhe ſhall 
not be diſtrained to do ſuit for that land which ſhe holdeth 
in dower, 1t the heir have ſufficient land in the ſame county to 
be diſtrained for the ſame. And if ſhe be diſtrained, then ſhe 
ſhall have ſuch writ : 


The king to the bailiff of the hundred of N. greeting, &c. B 


Whereas according to the law and cuſtom of our realm women, 


tenants in dower, ought not to do ſuit at the hundred or the 
court of any perſon for their lands and tenements which they 


hold in dower ; we command you, that you do not diſtrain A. 


Plowd. 
Com. 240. 
acc. 45 
Ed. 3. 23. 
Dyer 240. 
b. St. Marl. 
c. 9. 


who was the wife of B. to do ſuit at the hundred aforeſaid for 
the lands and tenements which ſhe holds in dower, and the free 
tenement which was her ſaid former huſband's, contrary to the 
law and cuſtom of our realm, ſo long as the heir of the afore- 
Taid B. hath other lands and tenements in your bailiwick, 
whereby he may be diſtrained to do the ſuit for the dower 
aforeſaid, and the diſtreſs, if any, ſhall be made, &c. that you 
cauſe it to be delivered without delay, &c. 


And if lands deſcend to many coparceners, whereof one ſuit C 


ought to be done for the whole land; now if the land be 
holden of the king, then all the coparceners ought to do the 


ſuit as well after ge as before: But if the land be 


holden of another lord, then that coparcener or his feoffee, 
who hath the part of che eldeſt ſiſter, ſhall only do the ſuit; 
and if the lord will diſtrain the other coparceners, then they 
ſhall have a writ againſt him, directed to him or his bailiffs, 
to diſcharge them of that ſuit, and diſtreſs taken, &c. and the 
writ ſhall be ſuch: | 
The king to C. or to the bailiffs of C. greeting, &c. Where- 


as by the common council, &c. it is provided, that if any inhe- 


Titance, from whence one ſuit only is owed, devolves to ſeveral 


Heirs, coparceners of the ſame inheritance, or otherwiſe by ſale 
or other manner, only one ſuit is to be done for that inherit- 
ance, as before hath been accuſtomed to be done, and a certain 
inheritance which was A's in N. (for which one ſuit only was 
due to your court of I. or to the court aforeſaid of your lord 
of I.) is devolved to A. B. and C. coheirs and parceners of the 
inheritance aforeſaid, as we have received information : We 


command you (or ye) that you (or ye) do not diſtrain the 


aforeſaid A. B. and C. ſeverally to do divers ſuits for their 

Portions of the ſaid inheritance at your court of I. or at the 

court aforeſaid of your lord of I. contrary to the form of the 

proviſion aforeſaid, and the diſtreſs, if any, &c. 
5 | n 
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D And if the tenant infeoff divers perſons of lands, for which 373 
one ſuit ought to be done, if one of the feoffees do the ſuit, Perk. 230, 
&c. if the other feoffees are diſtrained to do ſuit for that land, Poſt. 162. 

they ſhall have ſuch writ, which writ is in the Regiſter, ** 
and that writ is given by the ſtatute of Marlebridge, cap. 


„(a. | | | 
And ſa if the heirs or feoffees ſhall do the ſuit at the coun- 24 Ed. 3.34. 
ty, hundred or wapentake: if one do the ſuit, all of them Poſt. ibid. 
are diſcharged; and if they be diſtrained, they ſhall have that 
writ. | 
And ſo if one coparcener maketh a feoffment of his part, 
or a man be tenant by the curteſy of one part of the land, 
(b) yet one ſuit ſhall be only done by one coparcener, by him 
who hath the eldeſt part. And if they be joint feoffees, then 
by one of them, as they can agree amongſt themſelves, &c, _ 
And if he ſue ſuch writ, and he be diſtrained, then he ſhall _ 
have an attachment againſt the lord, or the bailiffs to whom 


a the firft was directed, to anſwer that contempt, in which 
0 writ he ſhall recover his damages, &c. 
N E But if there be two coparceners of land, for which one 1 
it C ſuit ought to be done, and the eldeſt ſiſter will not do the ſuit My 
de at the lord's court; then the lord may diſtrain the other (c) 10 
he coparcener, as well as the eldeſt coparcener, for that ſuit, and Ia 
pe itt the coparceners be diſtrained, then they ſhall have a writ 43 
fee, againſt the eldeſt ſiſter to compel her to do the ſuit; and the 47 
it writ ſhall be ſuch: , | | 4 
hey The king to the ſheriff, &c. If B. and C. ſhall make you [ 160 F 
ifs, ſecure, &c. then ſummon, &c. A. that ſhe be, &c. to ſhew 1 
the wherefore, whereas by the common council, &c. that if any 1 
inheritance, &c. (as above, until) hath been accuſtomed to be 9 
1ere- done, and that ſhe who hath the principal part, &c. and a $2 
nhe- certain inheritance, &c. (as above, until) is devolved to A. B. af 
veral | ER and 3% 
y ſale : = 1 
SY (e) See Regiſter 176. accordant. 11 Ed. 3. Avowry 10. by Stone and . 
e Thirn. contr. Parn. For ſuit to the hundred is nt only in reſpect of the kx? 
ertam reſiance, as ſuit to a leet, &c. is. Note Regilter 195. cum ſecundum 18 
ly er legem & conſuetud'. & c. and ibid. 176. cum de communi concilio re gui, & 
or c. | 41 
"of the (5) See accordant 24 Ed. 3. 73. yet cantra of jointenants, Poſt, 162, 1 
We D. See 2 Ed. 2. Avowry 179. If lands deſcend to two parceners, and k . 
A the elder does homage, this diſcharges both; and yet if the elder alien, 3: 
ain UN the lord may diſtrain on the younger for the homage. It 
or their (c) And ſhall make avowry on her only, and not on both after a parti- 1 
at the tion by feoffment, &c. 24 Ed. 3. 73. See 2 Ed. 2. Avowry 184. and 1 
1 of the _ ſec the caſe, 24 Ed. 3. 34, 73. where the eldeſt aliens her part to one, aud 'P 


And 


the younger her part to another, and the avowry made on the alienee of the 
eider only for ſuit, & c. and ſo it may be on the alience of the younger for 
other ſuit z yet ſuit made by one diſcharges both; And note per cur. he 
cannot ayow on both in fee after ſuch ſeverance, ; 
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and C. coheirs and parceners of the inheritance aforeſaid, as 
| we have received information, and the aforeſaid A. hath part 
Tt - of that inheritance; and the aforeſaid B. and C. are ready to 
| contribute to do the ſuit for their portions, ſhe the ſaid A. re- 
fuſes to do that ſuit for herſelf and the ſaid B. and C. at the 
court aforeſaid, to the great damage of them the ſaid B. and C: 
and againſt the form of the proviſion aforeſaid, as it is ſaid : 
And have there the ſummoners, &c. | 
 28H.6.13. (2) And if a man have lands in divers places in the county, 
Marl. c. 10. and hath ſeveral letts, &c. or hundreds, and he is conſtrained 
374 to come unto the leet or the ſheriff's torn, where he is not 
| dwelling or converſant, but is dwelling within the precinct of 
any other leet or hundred, &c. then he ſhall have a writ unta 
- the ſheriff for diſcharging him from coming to the ſheriff's 
torn, or hundred, or leet, or other place, than in the leet 
or precinct of the hundred where he dwelleth; and the writ is 
ſuch : | | 
The king to the ſheriff of Worceſterſhire, greeting: 
Whereas it is provided by the common council of our realm, 
that they who have tenements in divers hundreds have no ne- 
ceſſity to come to the ſheriff's torn, except in the bailiwick 
wherein they ſhall be dwelling; We command you, that you 
diſtrain not S. to come to your torn. in our hundred of I. con- 
trary to the form of the proviſion aforeſaid, &c. 
And look the ſtatute of Marlebridge, cap. 10. by which 
it appeareth, that the ſheriff ought for to hold his torn as he 
hath uſed in the time of Richard the firſt, and John, kings of 
England. | | | | 
3 by the writs it ſeemeth, That he ſhall hold his torns 
in every hundred, &c. And if the ſheriff diſtrain againſt that 
ſtatute any man, then he may ſue that writ upon c ſtatute, 
| WEL | | &c. 


A 


(a) Note; a thing preſentable in the leet, ſhall not be redreſſed in the 
torn, without a ſpecial preſcription, becauſe they are equal juriſdictions, 
though at firſt the whole juriſdiction was in the torn; and is ſuperior 
{till, where the lord of the leet is peccant, 21 Ed. 3. 314. or where the 
lord of the leet does not remedy an abuſe, 20 Ed. 3. 85. 29 Ed. 3. 21. 
or in the eyre, or by commiſſion 3 contra 41 Ed. 3. per Belkn. 10H. 4. 4. 
an enquiry in a quo warranto; viz. he who claimed a leet within a town, 
[ 2 whether four men and the bailiff were reſiant to the leet or the torn, or 

the hundred where the town is. See 18 H. 6. 12, 13. The inhabitants 
| of a leet ſhall be compelled to come to a torn. But per cur. one ſhall not 
be compelled to come to two leets, although one be greater and the other 
Iſs; for per cur' the ſheriff's torn is no leet ; for aſſize of bread and 
beer ſhall be preſented in a leet, but not in a torn; and thoſe things which 
are omitted in a leet, ſhall be preſented in the torn; and ſee there that the 
jame land may be within the precincts of two leets; and agree that A. 
may have a leet at one time of the year, and B. at another time of the 
year, for both make but one leet. | Cs 
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ment againſt the ſheriff, &c. and the writ is ſuch : 

The king to his coroners in the county of Lincoln, greet- 
ing : If A. ſhall make you ſecure, &c. then put, &c. B. our 
ſheriff of the county aforefaid, that he be, &c. to ſhew where- 
fore, whereas by the common council, &c. (as above, until) 


dwelling, he the ſaid B. or he the ſaid ſheriff hath diſtrained 


the aforeſaid A. to come to the torn of him the ſaid ſheriff of 


our hundred of I. contrary to the form of the proviſion afore- 
ſaid, and againſt the form of our mandate to him, before, 
thereupon directed, as it is ſaid: And have, &c. And in the 
mean time cauſe to be delivered the beaſts of him the ſaid A. 
taken on that occaſion. Witneſs, &c. 

And if a man have lands within the precinct of ſeveral 
leets, or in one county, and he dwelleth within the precinct 
of one of them, and he is diſtrained to come unto another 
leet (a) where he dwelleth not, then he ſhall have ſuch writ 
unto the ſheriff, or bailiffs of the court, &c. that they do not 
diſtrain him to come to that leet, within the precinct whereof 
he dwelleth not; and the writ is ſuch: 5 

The king to his bailiffs of the honour of C. in the county of 
Lincoln; or, To the bailiff of A. of B. in the county of, &c. 
greeting: Whereas by the common council, &c. that they 


who have lands in divers hundreds have no neceſſity to come 


to the view of frank- pledge, except in the bailiwick where 
they ſnall be dwelling; We command you, that you diſtrain 
not A. to come to the view of frankpledge in your court, or 
in the court of your lord of the honour aforeſaid in the coun- 
ty aforeſaid, againſt the form, &c. and the diſtreſs, if any, 
2 E 1 


And it appeareth that if the party be diſtrained, aſter that 


he hath ſued the writ directed unto the ſheriff, or bailiffs, that 


they not diſtrain him, that he ſhall have an attachment 
againſt them: But it ſeems reaſonable, that firſt he have an 
attachment againſt the ſheriff, or againſt the bailiffs, who 
diſtrained him to come to the leet in the hundred where he 1s 
not dwelling, if he be dwelling within the precinct of another 
leet, dern the ſtatute of Marlebridge is a prohibition in it- 


ſelf, and he who doth contrary to the ſtatute doth wrong unto 


the 


(a) Lands may be held by ſuit to a hundred by preſcription or ſpecial 
grant, and he may be diſtrained, and alſo amerced for it, as it ſeems. 
And note; if land held by ſuit at the hundred, come to ſeveral hands, 
leveral ſuits ſhall be made, for it is not within the ſtatute, per Parning, 
which Stene denied : Alſo by Parning; if both parcels return again to 
one hand; yet two ſuits are due, and he ſhall ſerve twice and be amerced 
twice, But Shard held the contrary. 11 Ed. 3. Avowry 101 


&c, and if he do diftrain him after, then he ſhall have attach- | 


Br. Leet 39. 


Britton 41. 


the party, upon which he may have an attachment, without 
ſuing forth any writ. 5 

Note; That men or women who have entered into religion, C 
ought not to come unto the ſheriff's torn, or unto the leet of 
any other without great cauſe ; and if they be diſtrained for to 
come, they may have a writ out of the Chancery to diſcharge 
them, which ſhall be ſuch: | 

The king to the ſheriff, &c. Whereas by the common 


council, &c. that men who have entered into religion have no 
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neceſſity to come to the ſheriff's torn, &c. or thus, to the view 
of frank- pledge, unleſs their preſence be required for ſome 
ſpecial cauſe; we command you, that you diſtrain not the 
abbot of I. to come to your torn; or thus, to the view of 
frank-pledge in your hundred of F. againſt the form of the 
proviſion aforeſaid, and the diſtreſs, &c. . 

And the abbot ſhall have ſuch a writ unto the bailiffs 
of another lord, that they do. not diftrain him to come to his 
eet. 5 a | | 
And by the common law, parſons of churches ſhall not be 
compelled or diſtrained to come to the king's leets, or to the 
leets of other lords of the lands annexed to their churches, 
and if they be diſtrained ſo to do, they ſhall have: ſuch 
writ : Sn. | | 
The king to the ſheriff, &c. Whereas according to the 
cuſtom of our realm parſons of churches, by reaſon of their 
lands and tenements annexed to their churches, ought not to 


come to the view of frank-pledge in our court, or. the courts 


of any other perſons whomſoever; we command you, that 
you diſtrain not C. parſon of the church of I. by reaſon of 
his lands and tenements annexed to the church aforeſaid, to 
come to the view of frank- pledge in the hundred of N. con- 
trary to the cuſtom aforeſaid, and the diſtreſs, &c. 2 
And clerks who are not parſons, nor have benefices, ſhall 
not be diſtrained or compelled to come to torns or leets, but 
they ſhall have a writ to diſcharge them, thus: EY EE 
The king to the ſheriff, &. Whereas eccleſiaſtical per- 
ſons have no neceſſity to come to the torn of the ſheriff or to 
the view of frank pledge (unleſs their preſence be required for 
ſome. ſpecial cauſe). according to the form of the proviſion | 
made by the common council of our realm for men of religion 
in the like caſe; Therefore we command you, that you 


diſtrain not S. parſon of the church of N. or chaplain, to 


" come to your torn or to the view of frank- pledge of us in the 


and che diſtreſs, if any, &c. 


hundred of I. contrary to the form of the proviſion aforeſaid, 


* 


| Curiam Com. vel Baron. 


4 And women are not compellable nor diſtrainable to come 376 
to the ſheriff's torn, nor to leets; and if they be diſtrained, Br. Leet 34- 
they may ſue ſuch a writ as a prieſt may ſue, and thereupon 
an alias, a pluries, and attachment, &c. And becauſe that 
women are not ſworn in leets as men who are of the age of Many ar 
twelve years or more are; as it is faid, that when a woman \\jawed. 
is outlawed, that ſhe is wayve, and not outlawed; for ſhe 
Was never {worn to the law, &c. But a man is ſaid out- 
lawed, becauſe he was ſworn to the law ; and now for his 
contumacy he is put from the law, and ſaid outlawed, as it 
were extra legem poſitus; and a woman is not ſo, for ſhe was 
never ſworn to the law. | 7 
B And by the rule of the Regiſter, two women may ſue that See before 
writ unto the ſheriffs or bailiffs of the leet, that they do not 14 good 
diſtrain them to come to the torn or leet, &c. 1 caſes for 
C And if the ſheriff will diſtrain the tenants in antient de- e * 
meſne, to come unto the leet or ſheriff's torn, they may have 
one writ for them all directed unto the ſheriff, commanding 
him that he do not diſtrain them, &c. to do any ſuit at the 
leet or torn; and that writ ſhall be ſued in all their names if 
they will, as a monſtraverunt ſhall be ſued : Or any of them 
may ſue the writ in his own name, if he be diſtrained to do 
ſuch ſuit; and the writ 1s ſuch : 
The king to the ſheriff, &. The men of the manor of D. 
which is of the ancient demeſne of the crown of England, 
have ſhewed unto us, that whereas they ought not to come to 
the torn of the ſheriff or to the view of — pienge out of 
the liberty of the ſaid manor, unleſs they themſelves or their 
anceſtors, the men and tenants of the ſame manor, have been 
accuſtomed to come in times paſt; nevertheleſs you grievouſly 
diſtrain our men aforeſaid to come to the torn in K. or to the 
view of frank-pledge in our hundred of K. contrary to the 
cuſtom hitherto uſed in the ſame manor, and do very much 
unjuſtly diſquiet them upon that occaſion, to the maniteſt pre- 
yu and grievance of them the ſaid men and tenants : d 
ecauſe we will not have any injury done to the men and te- 
nants aforeſaid, we command you, if it be ſo, that then you 
wholly deſiſt, for the time to come, from bringing ſuch 
diſtreſſes upon them for the caufe aforeſaid, and permit them 
to uſe and enjoy their cuſtoms which they have hitherto 
reaſonably ood without interruption or challenge, that re- 
peated complaint may not come to us. Witneſs, &c. 
D And if the ſheriff will diſtrain a man to do ſuit to the Mag. ch. p. 
hundred or wapentake twice in the year, to do things apper- 81. 
taining to that leet, then he ſhall have a writ pou the 
TO tute 


Writ de Quarentina habenda. 


pom of magna charta directed to the ſheriff, which ſhall be 

us : | 7 - 

The king to his bailiffs of the wapentake of R. greeting: 
Whereas in the great charter of the liberties of England it is 
contained, that no ſheriff or his bailiff ſhall keep his torn in 
the hundred but twice in the year, and no where but in due 
place and accuſtomed; that is to ſay, once after Eaſter, and 
_ after the feaſt of ſaint Michael; and now from the com- 
P 


ints of the men and tenants of the abbot of C. we have re- 
ceived information that you, contriving to aggrieve them the 
faid men and tenants in this behalf, do now again grievouſly 
diſtrain them to come to our certain wapentake aforeſaid, to 
Preſent there thoſe things which belong to the view of frank- 
Pledge, to the great damage and manifeſt prejudice of thoſe 
men and tenants, and contrary to the tenor ; the great charter 
aforeſaid; we willing the ſame charter to be inviplably ob - 
ferved in all things, command you, that you in no wiſe 
diſtrain the ſaid men and tenants to come before us to the 
377 wapentake aforeſaid, to preſent thoſe things which belong to 
| the view of frank-pledge, contrary to the tenor of the charter 
aforeſaid, and the diſtreſs, if any, &c. | 
And by that it appeareth, that he ſhall not diſtrain to 
come to the hundred to preſent a thing appertaining to the 
leet but twice in the year; but to do ſuit at the hundred, to 
do that which appertaineth (a) to the hundred court, he may © 
diſtrain them ſeveral times to do the ſuit, and they ſhall have 
no remedy, becauſe ſuit at the hundred is from three weeks to 


* 


Writ de Quarentina hahenda. 


bo HE writ of quarentina habenda lieth, where a man F 
1 dieth ſeiſed of any meſſuage and lands, &c, and imme- 
diately after the death of the huſband the heir, or he 1 

a | ought 


(a) Note; a hundred is no more than a court-baron, and the ſuitors 
there are judges. 6 Ed. 4. 3. per Cuſtom; and yet for ſuit to a hundred- 
court, one cannot diſtrain except by preſcription, and in the lands charged 
with the ſuit, 5s Ed. 3. 382. 11 Ed. 3. Avowry 101. but he may be 
amerced by the ſuitors for default of ſuit, and for ſuch amercements their 
cattle may be diſtrained, &c, 2 H. 4. 24. 11 H. 4. 89. See 11 Ed. 3. 
Avowry 101. per Parning. 


7 


— 


Writ de Quarentiria habenda. 


ought to have the lands after his death, will put the wife out 
of the meſſuage, &c. Then the wife ſhall have this writ; for 
by the ſtatute of magna charta, cap. 7. the wife ſhall remain 
in the capital meſſuage after the death of her huſband by forty 
days, if it be not a caſtle; and that writ is vicontiel, and ſhall 
be directed unto the ſheriff, and he ſhall hold plea thereof; 
and the writ is ſuch : : 
The king to the ſheriff, &c. or to his bailiffs of 8. 2 
B. a 


We have received information by the complaint o 


was the wife of D. that whereas it is contained in the great [ 162 7 


charter of the liberties of England, that widows ſhall remain N if aa 
in 


in the capital meſſuage of their huſbands for forty days after infant may 
the death of their 1aid huſbands, unleſs thoſe meſſuages be keep the 
caſtles, within which time their dowers ſhall be affigned to goftefteg 
them, and that in the mean time they ſhall have — t gy og 
eſtovers of the goods thereof; I. of C. violently ejected her rentine, by 
the ſaid B. immediately after the death of her aforeſaid huſ- force of the 
band from the capital meſſuage which was his the ſaid D's in ſtatute of 


H. (although it is not a caſtle, and her dower was not affigned * , 5: +& 


A 


s. Ma. Dyer 


to her) and did not permit her to take her eſtover of the goods 161. 


thereof, to the great damage and prievance of her the ſaid B. 
and contrary to the tenor of the L aforeſaid : And be- 
cauſe we will not that the aforeſaid B. be injured in this mat- 
ter, we command you that, having called before you the par- 
ties aforeſaid, and having heard from them ſeverall ir 
reaſons thereupon, you cauſe-to be done to her the Laid B. 
full and ſpeedy juſtice thereupon, according to the tenor of the 
charter ad leſt for want of juſtice repeated complaint 
ſhall come to us. Witneſs, &c. | | 
And upon that writ the ſheriff ſhall award proceſs againſt Nota by 

the party to come and anſwer the ſame, and ſhall not ſtay un- Newton. 
til the county court be holden ; for this writ is a commiſfion The wo- 
unto him, and upon the ſame he ſhall immediately make pro- man ſhall 
ceſs againſt the party for to anſwer, &c. within two or three 378 

days, according to his diſcretion, and thereupon to proceed not have 


* . . meat and 

as juſtices ſhall do upon a commiſſion of oyer and terminer, 3 

&c. + 114 f the ſtatute 
doth not ex- 


. 5 tend to it 
But Fitz-Herbert in abridging the caſe queries, if ſhe may kill any thin : 
yiGon, if there be got any proviſion in thi ho RP 1e may kin any things for her ys 


N. 7¹¹ 


Writ of Contribution. 


HE writ of contribution lieth where there are tenants B 
in common, or who jointly hold a mill pro indiviſo, and 
take the profits equally, and the mill falleth into decay, and 
one of them will not repair the mill; now the other ſhall 
have a writ to compel him for to be contributory to the re- 
arations; and the writ is ſuch : + * 
The king to the ſheriff, &c. If A. ſhall make you ſecure, 
&. then ſummon, &c. B. and C. that they be, &c. at W. & c. 
to ſhew wherefore, whereas they the ſaid A. B. and C. jointly 
hold a certain mill undivided in N. and the iſſues thence com- 
ing by equal portion partake, and are bound to the reparation 
404 ſupport of the ſame mill, and the ſaid B. and C. (although 
they receive the proportion of thoſe iſſues happening to them) 
deny to contribute to the reparation and fupport of the ſaid 
mill. to the great damage of the ſaid A. as he ſaith: An 
have there the ſummoners and this writ, &c. 17 
And if there be three or four coparceners of lands, and the 
eldeſt ſiſter do the fuit to the lord of whom the lands are 
holden for all the coparceners, and the others will not allow 
her for her charges and loſſes according to the rate for the 
fame fuit; that coparcener who did the ſuit may have this 
writ of contribution; and the writ is ſuch : = — 5 
The king to the ſheriff, &c. If B. ſhall make you ſecure, 
& c. then ſummon A. and I. his wife, and R. and F. his wife, 
that they be before our juſtices, &c. to ſhew whereſore, where- 
as by the common council, &c. that if any inheritance, &c. 
(as before, until) and the who hath the eldeſt part of that 
inheritance may do the ſuit for herſelf and her parceners of 
the ſame inheritance, and that they the ſaid parceners ſhall 
contribute to the doing that ſuit, and a certain inheritance 
which was C's in R. (for which one ſuit only is due at the 
hundred of I. of N.) is devolved to her the ſaid B. and the 
aforeſaid A. and I. R. and P. parceners of the inheritance 
aforeſaid, as we have received information, and the aforeſaid 
B. who hath the eldeſt part of the inheritance, doth the ſuit 
at the hundred eforeſaid, or at the court aforeſaid, ſor her- 
ſelf, and the aforeſaid A. and I. R. and F. her parceners, they 
the ſame A. I. R. and F. deny to contribute towards on 
that ſuit, to the great damage of her the ſaid B, and 3 


Writ of Contribution. 


the form of the proviſion aforeſaid, as ſhe ſaith: And have 


C. | 
And if there be many coparceners, and the eldeſt do the 
ſuit, and the other coparceners agree with the eldeſt for a 
rate ; now the writ of contribution ſhall be brought againſt 
the others. who would not contribute, &c. And it many be 
infeoffed of land, for which one ſuit ought to be done, &c. 
(a). Now if they agree among themſelves, that one of them 
jhall do the ſuit, and that the others ſhall contribute unto 
him, if he do the ſuit, and afterwards the others will not al- 
low him for that ſuit according to their rate, then he ſhall 379 
have the writ of contribution againſt them, and the writ ſhall 
mention the agreement, &c. a if they cannot (Y) agree, then 
the lord ſhall diſtrain them all for all their ſuits, if the ſuit be 
not done; but if one feoffee of his own will do the ſuit for Ant. 159. 
them all, without any agreement for the ſame made between 
them, the lord cannot then diſtrain the others for the ſuit; 
for as to the lord, it is not material whether there be any 
agreement between them or not ; but between the feoffees, he 
that did the ſuit ſhall not have the writ of contribution againſt 
his companions, without agreement thereof made betwixt 
D them. Bur if one jointenant do make a feoffment in fee of 
his part, his feoffee ſhall do a ſeveral ſuit by himſelf. But 
the other jointenants ſhall do but one ſuit by che ſtatute of 
Marlebridge, cap. 9. But every tenant in common ſhall do 
leveral ſervices and ſeveral ſuits. And the praceſs in this writ 
is ſummons, attachment and diſtreſs. 


(a) And ſo it alſo ſeems of ſeveral feoffees, for the ſtatute of Marle- 
bridge. does not limit in ſuch a caſe who ſhall do the ſuit. 3 5 

%) See Kelw. 131. & ibid. 30. & c. And yet the other joint feoffees 
mall make but one ſuit. See 45 Ed. 3. 23. per Skipw. If land be charged 
to a ſuit real, as to a hundred or wapentake, or other real ſervice, if the 
land out of which the ſuit, iſſues comes to ſeveral hands, ſo that each of 
them knows his ſeveralty, each of them ſhall make ſeveral ſuits, See 11 
Ed. 3. Avowry 101, If land be chatged with ſuit to a hundred, which is 
afterwards ſevered into parcels, ſeveral ſuits ſhall be made ; yet ſee before 
159. that the ſtatute of Marlebridge extends to ſuit at the hundred, and by 
Shard and Stone, when the lands come afterwards into one hand, there 
ſhall be but one ſuit ; but by Parning there ſhall be two ſuits, and two 
amercements. See the Regiſter 177. Rex ballivis, & c. Cum de com- - 
muni concilioz &c. proviſum fit quod fi plures hzreditates ad unum here- 
dem deſcenderint, vel aliquis ſibi a diverſis feoffatoribus tenementa acqui- 
ſerit, pro illis hzreditatibus & tenementis diverſis ad unicam curiam exigt 
aon debeant ſectæ diverſ#, vobis præcipimus quod non diſtringatis, Sec. 


Writ 


Ho 
; 
* 


., Mit de contra Formam Feoffamenti. 


s Ed. 4.8 


US 3. THE writ de contra formam feoffamenti lieth, where a x 
he fe- man doth infeoff another before che ſtatute of quia emp- 


offamenti. tores terrarum, (a) to hold of him by homage, fealty, and rent 
by deed, and afterwards he will diſtrain for ſuit or other 
ſervices to be done unto him; he who was infeoffed, or 
his heir, ſhall have this writ of contra formam feoffamenti, 
&c. | 
And this writ may be directed unto the lord himſelf, or p 
unto his bailiffs, commanding them that they do not diſtrain 
[163 Jhim againſt the form of his grant; and this writ is a prohi- 4 
bition in itſelf. And if the lord and bailiffs do contrary 
to the writs ſent to them, the tenants thereupon ſhall have 
an attachment, and a diſtreſs; and the form of the writ is 
ſuch : | 
The king to I. or to the bailiffs of I. greeting. Whereas 3 
by the common council of the realm, &c. it is provided that 
none by reaſon of their tenements be diſtrained to do ſuit at 
the court of their lords, unleſs they are ſpecially bound to 
that ſuit by the form of their feoffment, or they or their an- 
ceſtors 3 thoſe tenements, have been accuſtomed to do 
it before the firſt voyage of lord king Henry into Brittany: 
We command thee of you, that you or ye, do not diſtrain A. 
to do ſuit at your court of I. or at the court aforeſaid, of your 
lord of N. againſt che form of the proviſion aforeſaid: And 
the diſtreſs, if any, &c. 5 8 
380 And no mo ſhall have this writ of contra formam fe- * 
x7 Ed. 3. 8, offamenti, but he who was (5) inſeoffed, ot his heirs who 
4 Co. 121. are privies to the deed ; but if the feoffee, to whom the lands 
4 14 H. 4, were (c) given to hold of the feoffor and his heirs by the * 
: make 


(a) But if the feoffment be made before time of memory, one ſhall not 
have a contra formam feoffamenti, but a ne injuſte 8 ſuch a feoff- 
ment is pleadable. 12 H. 4.24. | 

(5) But the contrary has been adjudged, where the feoffee of him to 
whom the deed was made, brought the writ againſt the grantee of him 
who made the deed, and he was adjudged to anſwer ; and by Wilby it had 
been often ſo adjudged. 4 Ed. 3. 25. See 4H. 4. 5. per Thirn. a feoffee, 
&&c. See 10 Ed. 3. 25. acc. per Trem'. | 

8 ) See 4 Ed. 2. Avowry 202. per cuz. cont. if he paid himſelf. 4 Ed. 
2 1D, 201, 5 | 


Writ de contra Formam Feoffamenti. 


make a feoffment over to hold of the chief lord, &c. the | 
 feofffee ſhall not have this writ de contra formam feoffamenti, 
becauſe he is not party or-privy to the deed, but he ſhall (a) 4 Ed. a. -=- 
rebut the lord by that deed, to claim other ſervices than are *vowry 
D mentioned in the deed. And that writ is a prohibition unto 2 H. C 20 
the lord and his bailiffs; and if he diſtrain after the writ de- 36 H. P's 1 
livered to him, the tenant ſhall have an attachment againſt 22 Ed. 3.28. 
him, and thereupon he ſhall recover his damages if it be 5K 


E found for him, &c. and the proceſs is prohibition, attachment 
and diſtreſs. | | 


E And the rule in the Regiſter is, if any for ſuits undue 
againſt the form of any ſtatute, to the court of any to be done, 
be diſtrained, he may have a prohibition againſt the diſtrainer, 


and after an attachment if need be: And afterwards attach- 


ment, nor can he be attached, unleſs a prohibition be firſt di 
| reed unto him. | 


F And the opinion of Parning is, P. 10 Ed. 3. That if a 10 pq 
. > . . p | 10 3.25. 
A man give land in frankmarriage, or in frankalmoign, that the 31 Ed. 1. 
donor ſhall not have a writ of contra formam feoffamenti; Avowry 
| nor his heirs, becauſe there are not any ſervices expreſſed 249. 
in the deed, for which reaſon he is out of the ſtatute of 


Marlebridge, cap. 9 but they may rebut the lord by ſuch 
B deed. | 


) 

| And if the lord confirm the eſtate of the tenant to hold by 16 H. 3. 
) 

) 


leſſer ſervices, &c. 'The tenant ſhall have a writ of contra Avowry 
formam feoffamenti; if he be diſtrained for more ſervices than 8 4 
there are ſpecified in the deed of confirmation. M. 16 Ed. 3. 1 43. 
Avowry 243. 30 Ed. 3. 13. per Seton, &c. 28 Ed. 3.92. 

s And in a contra formam ſeoffamenti, the perſon did count Avowry 

5 upon the deed, and the diſtrainer demanded oyer thereof, and 241. 

could not have it. M. 3 Ed. 2. Action ſur le Caſe 5. 


I And the contra formam feoffamenti lieth only againſt the 
| ſeoffor and his heirs, | 


ibid. 100. 


10Ed. 3.25. 
7 Ed. 3.8. 


(a) A ſtranger may rebut the feoffor or his heirs by the deed of feoff- 
ment notwithſtanding the ſeiſin. 5 Ed. 3. 19. 8 Ed. 3. 67. 4 Ed. 2. 
Avowry 202. See contra 4 Ed. 2. Avowry 401. Rebutter 22 Ed. 3. 18. 
altho* the feoffment was made to a ſtranger to the tenancy, he ſhall not 
rebut a ſtranger in the ſeigniory, after ſe.fin by deed of confirmation before 
time of memory, 11 Ed. 3. Avowry 100. nor by deed of feoffment, 10 Ed. 
J. 25. he ſhall not forejudge the tenant, 7 Ed. 3. 8, See 44 Ed. 3. 39. 
contra per Kirt. The party rebuts the lord by confirmation of his grantor, 
ta hold by leſs ſervices, ' 28 Ed. 3. 92. 93. per cur. See 10 Aſſ. 29. 28 
Al. 35. 12 R. 2. Avowry 266. 34 Ed. 3. ibid. 258: 19 Ed. 3. ibid, 122. 


* 


Writ 
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381 Mrit de Coronatore eligendo vel exonerando. 


4 Ed. 4. 44. HE writ de (a) coronatore _— lieth, where a man K 


* who is coroner of any county dieth, or be diſcharged of 
his office, then that writ ſhall be awarded unto the Reriff 
that he in full county, by the freeholders of the county, chuſe 
another in his place, and to certify the election, and his name 
who 1s choſen, in the Chancery. | | 


And in every county commonly there are four coroners, and [, 


in ſome counties ſix coroners, and in ſome counties leſs, as 
the uſage is; and if any of them dieth, or is diſcharged, then 
ſhall iſſue ſuch writ : 


The king to the ſheriff, &c. Becauſe L. one of our co-M 


Toners in your county, is dead, as we have received informa- 
tion; we command you, if it be ſo, that then in your full 
county, with the aſſent of the ſame county, you cauſe to be 
choſen in the place of him the ſaid L. one other coroner, ac- 
cording to the form of the ſtatute thereof ſet forth and pro- 
vided, who having taken the oath (as the cuſtom is) Nom 
thenceforth ſhall do and keep thoſe things which. belong to 
the office of coroner in the county aforeſaid, and cauſe to 
be choſen ſuch a perſon, who beſt may know and is able 
to attend that office, and make known to us his name. Wit- 
neſs, &c. | 

And now it appeareth by the writ, that upon election made 
the ſheriff ſhall give him his oath duly to execute his office. 
Vide Stat. Weſt. 1. cap. 10. 


L. s Ed. 4. And the coroner ſhall be diſcharged of his office by the N 


acc, By Our King's writ ſent unto him, and thereupon ſhall iſſue another 
n= writ directed unto the ſheriff to chuſe a new coroner, and that 
not be diſ- Writ ſhall recite the (5) cauſe of the diſcharge of the other 
charged by coroner; and the writ ſhall be ſuch : 

demiſe of The king to the ſheriff, &c. Becauſe R. one of our co- 
the king be- roners of your county, is ſo much occupied in doing our divers 
cauſe he is buſineſſes in your county, that he hath leif iſe 
made by ; JOU Y, that ne hath not leiſure to exerci 
writ ; contr. thoſe things which belong to the office of a coroner in the ſame 
of others, county (as we certainly underſtand) we have removed him from 
who are by that office; we command you that, &c. one other coroner, 


commiſſion. &. (as above). Or thus, becauſe we have received informa- 
4 Ed. 4. 44. | | 5 


(a) Note; a coroner made ſheriff is diſcharged from his office of coro- 
ner. C.L 


79. 
(5) But this cauſe is not traverſable. 5 Co. 58. 


Writ de Coronatore eligendo vel exonerando. 


tion from worthy teſtimony, that W. T. one of cur coroners 
of your county, is ſo infirm and broken with old age, that he 
is not able to exerciſe thoſe things, &c. we have commanded 
him the ſaid W. to be removed from that office ; and therefore 
we command you, &c. Or thus, becauſe W. one of our co- 
roners, &c. is unfit to execute that office, as from the relation 
of, &. Or thus, becauſe we have received information, that 
W. lately choſen coroner of the county aforeſaid, hath. not 
lands or tenements in the ſame county, by which he can keep 
up his ſtate for the exerciſing the office (a) aforeſaid: We 
command you, &c. Or thus, becauſe A. one of our coro- 


ners, &c. is ſtruck with the palſy, &c. Or, becauſe he dwells [ 104 } 


in the extreme parts of the whole county, by which he cannot 
conveniently exerciſe thoſe things which belong to the office, 
&c. Or, becauſe he is choſen into the office of ſheriff of the 


county aforeſaid, or is choſen verderor of our foreſt of S. b 


A 


which, &c. Or, becauſe he hath not one hundred ſhillings 
of land, as it is ſaid, or becauſe he is not a knight, &z. 

But it ſeemeth, that at this day this laſt Fr, 15 not cauſe 
for to remove the coroner : For if he have ſufficient lands 
within the county, it ſufficeth, although he be not a knight, 
notwithſtanding the ſtatute which requireth that he be a 
knight. For thoſe words are put into the ſtatute, to the in- 
tent that he ſhould have ſufficient within the county, and for 
no other cauſe. And it ſeemeth, the king by his writ may 
command the ſheriff to chuſe two or three coroners, if there 
want ſo many in the county. 

And if the ſheriff chuſe one to be bailiff of the hundred or 
wapentake ; or if the lord of a liberty chuſe one to be bailiff 
of the liberty, who hath not ſufficient land within the coun - 
ty, according to the ſtatute of Weſt. 2. (out ſee the ſtatute of 
2 Ed. 3. cap. 4. thereof) then a writ ſhall be ſent to the ſhe- 
riff for to diſcharge ſuch bailiff, and to chuſe another in his 
place, and upon that a man may have an alias and pluries, and 
attachment againſt the ſheriff, if that he do not according to 
the writ ; and the writ is ſuch : 


Ti The 


(a) Note ; if there are four coroners in one county, and a writ is di- 


rected to them, if one dies, yet the other three may execute the writ, be- 


cauſe there ſtill remains the greater number; but if befote the execution 
of the writ, three ſhall die, ſo that there is only one remaining, he cannot 
execute the writ until others are elected. 14 H. 4. 39. If chere are four 
coroners, and a Writ is directed to them, three coroners cannot make « 
return of the execution of the writ. 31 AM, 20. But if one of a 
makes execution of it, and the return is by all of them, there it is goed, 
as if one of them only fits at the county-court on the exigent, 14 H. 4+ 
34 per Hank. in a capias. 39 H. 6. 4r. | 


Writ de Electione Viridariorum Foreſtæ. 


The king to the ſheriff, &c. Whereas in the ſtatute lately 
ſet forth at Weſtminſter it 1s contained, that no man ſhall be 
ſheriff or bailiff of a liberty, wapentake, hundred or tithing, 
unleſs he hath lands and tenements ſufficient in the ſame coun- 
ty, from whence he may be able to anſwer to us or our people 
in this behalf, if any one ſhall complain againſt him; and 
now we underſtand, that you have made W. of T. who hath 
not lands or tenements in the ſame county, bailiff of our wa- 
pentake of B. in contempt of us, and to the great damage and 
ievance of our people in this behalf, and againſt the form of 
the ſtatute aforeſaid; and therefore we command you, if it be 
ſo, that then you cauſe him the ſaid W. to be removed from 
the office of bailiff aforeſaid without delay, and cauſe another 
competent perſon to be conſtituted and ordained in his 
_ according to the form of the ſtatute aforeſaid. Wit- 
nels, &c. Tg | 


Writ de Electione Viridariorum Foreſts. 


HE writ of election of the verderors of the foreſt lieth, C 

1 where any of the verderors are dead, or removed from 
their offices, &c. Then the king ſhall ſend a writ to chooſe 
_— in his place, and it ſhall be directed to the ſheriff, and 
is ſuch : | | 
The king to the ſheriff, &c. Becauſe A. lately one of our 
verderors of our foreſt of D. is dead, as we have received infor- 
mation; therefore we command you, if ſo it is, that then in 
your full county, with the aſſent of the ſame county, you 
cauſe to be choſen in the place of him the ſaid A. one other 
verderor, who having taken the oath (as the cuſtom is) from 
thenceforth may do and keep thoſe things which belong to the 
office of verderor in the foreſt aforeſaid, &c. : 
And by that it appeareth, that the verderor ſhall be choſen 
in the ſame manner as the coroner of the county ſhall be cho- 
ſen by the freeholders of the county. 

And if a coroner or verderor be diſcharged of his office by 
falſe ſuggeſtion by the king's writ directed to the ſheriff, then 
the y may come into the Chancery, and require a com- 
miſſion to +, wa of the ſaid falſe ſuggeſtion, and to return 
the inquiry before the king into the Chancery ; or the juſtices 
of the foreſt may certify the king of the falſe ſuggeſtion under 
their ſeals; and if it be found to be falſe, then the king may 


make 


W PR Rk ER, Dl EN 


the ſaid A. to exerciſe that office as 
cuſtomed to be done. Witneſs, &c. 


ſurmiſe made in the Chancery, ſuch writ 
reed unto the mayor or bailiff to diſcharge him, and to chuſe 
another; and the writ is ſuch, viz. | 


TS W R 
* — 
— . 


Writ for the Election, &c. 


make a ſuperſedeas to the ſheriff, that he do not remove 
the verderor, if, &c. And if he be removed that he ſuffer 


him to exerciſe his office as he did before; and the writ is 


ſuch $--:; +: 1 | 
The king to the ſheriff, &c. Although it hath been ſug- 


eſted unto us in our Chancery, that A. one of the verderors 


in our foreſt of S. had not lands or tenements within the li- 


mits of the foreſt aforeſaid, nor dwelt within the ſaid foreſt, 
and we commanded you, if it was ſe, that then in your full 


county, with the aſſent of the ſame county, you ſhould cauſe 


to be choſen in the place of the aforeſaid A. one other verde- 
ror, who having taken the oath (as the cuſtom is) ſhould do 
and keep thoſe things which belong to the office of verderor 
in the foreſt aforeſaid ; Nevertheleſs, becauſe it is certified 
before us in our Chancery by our beloved and faithful I. of S. 
our juſtice of our foreſt beyond Trent, that he the ſaid A. 


- hath ſufficient lands and tenements within the foreſt aforeſaid, 


and is fit and ſufficient for the office aboveſaid; we being 
unwilling that he the ſaid A. be removed from that office by 
occafion of this falſe ſuggeſtion, command you, that you 
wholly ſuperſede the execution of our ſaid writ to you di- 
rected by reaſon of the ſaid falſe ſuggeſtion, and permit him 

Tk hitherto been ac- 


Writ for the Election of the Clerk to take Ob- 
ligation upon Statutes-merchant. 


E 'T HE writ for the election of the clerk aſſigned to take 


and make obligation thereof by ſtatute - merchant, lieth 
where the clerk who is aſſigned to take ſuch obligation, dwel- 
leth in another place, or is buſied in other affairs, that he 


ficient lands, &c. to anſwer for his miſdoing; then upon a 
| eli ba wigs 


cannot attend or follow the office; or that he hath not ſuf- | 165 ] 


The king to the bailiffs and to the honeſt men of the town 


of H. greeting: Becauſe we have received information from 

the relation of many perſons, that R. who now hath the 

cuſtody of the greater piece of the ſeal appointed for taking 
| | | 112 ä 


obligations, 


* 
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Writ de non ponendis in Aſſi ſis & Juratis. 


obligations, according to the form of the ſtatute of Acton 
Burnell in the town aforeſaid, dwelleth not in the town afore- 
ſaid, by which he cannot attend to do thoſe things which be- 
long to his office in this behalf, to the great expence and griev- 
ance of the merchants and other perſons reſorting to the ſaid 
town : we command you, if it 1s 1o, that then you cauſe to be 
choſen in the place of him the ſaid R. one other man of the 
town aforeſaid who better knows and can attend to do thoſe 
things belonging to that cuſtody, and certify us of the name 
of him whom you ſhall ſo chuſe, diſtinctly and openly, under 
your common ſeal, without delay, ſending to us this writ. 
Witneſs, &c. | | 3 
And it appeareth by the ſtatute de mercatoribus, that the 
king ſhall make the clerk; and by it appeareth, that the mayor 
or bailiffs ſhall chuſe the clerk, &c. but it ſeemeth that writ is 
granted ex gratia regis. For he might ſend a writ of diſcharge 


unto the clerk, and make a new clerk (as it ſeemeth) at his 


pleaſure. | 
| £54 


(a) WH. it de non ponendrs in Aſſiſts & Furatis. 


 2gEd.3. 15. 1 writ de non ponendis in aſſiſis & juratis is grounded 4 


One was upon the ſtatute of Weſt. 2. cap. 38. and upon the ſta- 
ſen by tute of articuli a; 0 chartas, cap. 9. which ſtatutes declare 
Nez what perſons the ſheriff ought tor to impanel, and what num- 


it of right ; PI YER Cara,” . 
"rip 2 ber he ought to impanel in juries and inqueſts, and the writs 


grand aſſiſe, declare the effects of the ſtatutes; and the writ ſhall be ſuch: 


and after he 


thewed a charter of exception, de non ponendis, &c. and it was not allowed, the 
ſame ſuit in attaint. | 


385 The king to the ſheriff, &c. whereas amongſt other articles 


which lord E. formerly king of England, &c. ordained for 


amendment of the ftate of his people, it is granted, that no 
ſheriff or bailiff ſhall put in inqueſts nor juries more men, nor 
other perſons, nor in other manner, than is ordained by the 


ſtatute, and that they ſhall put in inqueſts and x ſuch men 


as be neareſt neighbours, moſt ſufficient and leaſt ſuſpicious, 

and he who ſhall do otherwiſe, and ſhall be attainted 

thereupon, ſhall pay the plaintiff his damages double, __ 
| 

(a) Note; 'The ſheriff or other officer who diſcharges any perſon by 


colour of any writ, Sec. to ſerve as a juror, who is under ſeventy years 


of age, forfeits twenty pounds by ſtat. 7 and 8 W. 3. Vide poſt. D. 


Writ de non ponendis in Afſiſis & Juratis, 


be in our great mercy; we command you, that in the jury 
of twenty-four knights, which H. T. of K. hath arraigned 
before, &c. by our writ againſt W. F. to convict the jurors of 
the aſſiſe of novel diſſeiſin, which between him the ſaid W. and 
the ſaid H. T. and others contained in our original writ, was 
ſummoned and taken at E. by our writ before us, of tenements 
in C. you cauſe to be put men neareſt to that neighbourhood, 
moſt ſufficient and leaſt ſuſpicious, by whom the truth of the 
matter may be better known and inquired, according to the 
form of the articles aforeſaid, and this in no wiſe omit. | 
B And by this writ it appeareth : When a man ſueth an aſliſe 
of attaint, or ſuch actions in which are jurors at the firſt day, 
&c. that he may alſo ſue this writ directed to the ſheriff, that 
C he return the panel according to the ſtatute; and if the ſheriff 
do not accordingly, then it ſeemeth the party ſhall have an at- 
tachment againſt the ſheriff. And this writ may be ſued as 
well by the defendant as by the plaintiff or demandant, and 
alſo although that the party do not ſue forth the writ, yet if 
the ſheriff or bailiff of the liberty return a panel againſt the 

form of the ftatute, the party defendant or plaintiff may have 
an action upon the ſtatute againſt the ſheriff, &c. becauſe the 
ſtatute is a prohibition in itſelf; and the form of the writ of 
attachment upon the ſame is ſuch; | 

The king to his coroners in the county of Lincoln, &c. Put 

by gages, &c. B. our ſheriff of the county aforeſaid, that he 

be betore, &c. to ſhew wherefore, whereas amongſt other ar- 

ticles, &c. (as above, till) in our great mercy; and lately (at 

the proſecution of H. affirming that a certain inqueſt oughr 

to have been taken before our . aforeſaid in a plea which 

was before the ſame juſtices by our writ between R. deman- 
dant, and T. tenant of the manor of 8. with the appurtenan- 
ces) we commanded the ſaid ſheriff, that he ſhould put in 
that inqueſt men neareſt neighbours, moſt ſufficient and leaſt 
ſuſpicious, contrary to the form of the ſame ſtatute and ar- 


ticles, and againſt the tenor of our ſaid command, as it is ſaid : 
And have, &c. | 


D And by the ſtatute of Weſtm. 2. aforeſaid, the ſheriff ought Weſt, 2. 
not (a) to impanel men who are ſick or decrepit, nor men who Bro. Jurors 


at the time of the ſummons were not dwelling within the 49- 
county, nor men above the age of threeſcore and ten years, 
&c. and if he do, then he, or thoſe who are impanelled by 
the ſheriff, may ſue this writ unto the ſheriff, commanding 
krim that he do not impanel them, &c. | 


85 And 


(a) See the ſtat, 7, 8 W. 3. cited ſupra, A. 


Writ de non ponendis in Aſſiſis & Juratis. 


286 And barons who are lords ſhall not be impanelled upon in- 
48E4. 3. 30. queſts,nor affiſes, &c. if their preſence be not neceſſary ; but 
27 H.8. 22. they ſhall have a writ unto the ſheriff to diſcharge them thus : 
| The king to the ſheriff, &c. Becauſe the barons of our E 

realm have not been accuſtomed to be put in any aſſiſes, juries 
L 166 ] or recognizances, as they ſay, unleſs their oath be ſo neceſſary, 
that the truth cannot be inquired without them; we command 
you that you do not put, or cauſe to be put, our beloved and 
faithful A. in any affiſes, juries or recognizances, againſt his 
will, without our ſpecial command, unleſs his preſence be for 
fome cauſe ſpecially required. Witneſs, &c. | 
But if the ſheriff hath returned any lord in juries or aſliſes, 
&c. then he ought to bring a writ unto the juſtices, recitin 
that he is a peer of the realm, commanding them for to diſ- 
charge him, otherwiſe he ſhall be ſworn, and if he do not ap- 
pear, he/ſhall loſe iſſues, &c. | 
There are alſo other writs for thoſe who are ſick, or paſtA 
ſeventy years of age, or thoſe who are not dwelling 1n the 
county, and the writ is ſuch : 
The king to the ſheriff, &c. whereas by the common coun- 
cil, &c. it is provided that men continually infirm, or thus: 
That men not dwelling in the country at the time of the ſum- 
mons of the ſheriff. Or thus: That men exceeding the age 
of ſeventy years, ſhall not be put in aſſiſes, juries, &c. ve 
command you, that if A. be continually infirm; or thus, ex- 
ceeding the age of ſeventy years; or, at the time of your ſum- 
mons fall not be dwelling in your bailiwick, or your county, 
then that you put not, or cauſe to be put, him the ſaid A. in 
aſſiſes, juries or recognizances, againſt the form of the provi. 

| ſion aforeſaid. Witneſs, &c. | 
— 16. Clerks who have lands or tenements by deſcent or purchaſe, B E 
Foſt. 266. may be put and ſworn in aſſiſes and inqueſts as in as other 

lay perſons, as appeareth by the Regiſter; and it ſeemeth the 
law is ſuch. But if ſuch clerk be in the king's ſervice, he 
_— have a ſpecial writ for to diſcharge him; and the writ is 
uch : 5 | 
The king to the ſheriff, &c. Becauſe maſter R. clerk, at F 
this time continually abideth in our ſervice, or in the ſervice of | 
the venerable father I. biſhop of Ely; we command you, that 
him the ſaid R. by reaſon of the lands and tenements which he 
holds in the county aforeſaid, you put not or cauſe to be put 
in any aſſiſes, juries or recognizances, ſo long as he abides 
in the ſervice of us, or of = ſame biſhop, as aboveſaid. 
Witneſs, &c. | 
And by the writ it appeareth, that a clerk ſhall be put and 
returned in panels and juries, if he be not in the ſervice of the 


king 


Writ de non ponendis in Aſſiſis & Juratis. 


Ling or other perſon for whom the king will write to the ſhe. 
riff, that he do not impanel him, &c. but if the ſheriff do 
impanel and return ſuch clerks, they ought for to appear, 
otherwiſe they ſhall loſe iſſues, and they have no remedy if 
| they have not ſuch writ as before. | 
C And if the ſheriff do impanel, or return them in juries after 
ſuch writ directed unto him, then, as it ſeemeth, they ſhall 
have attachment againſt the ſheriff, &c. 
D But if the ſheriff do return men who are dwelling in other St. 21 Ed. 3. 
counties, or paſt ſeventy years of age, or thoſe who are ſick, Jurors, p-3- 
then they ſhall have an action upon the ſtatute againſt the ſhe- 
riff, although they have not ſued forth ſuch writ, directed to 
the ſheriff, becauſe the ſtatute is a prohibition to him, that he 387 
return not ſuch perſons, and, it ſeemeth, the ſheriff is bounden 
to take notice of the ſtatute at his peril; tamen queere, 
And if the ſheriff do return any panel-men who are not ſuf- 
ficient to paſs in the action of lands and tenements, &c. then 
A the juror may have an action upon the ſtatute ; which is ſuch ; 
I) be king to the ſheriff, &c. whereas for the common utility 
ol the people of our realm it is appointed by the common 
council of * ſame realm, that no perſon be put in any aſſi- 
ſes, juries or recognizances, unleſs he hath lands and tenements 
to the value of forty ſhillings by the year at leaſt, yet ſo that 
before juſtices itinerant at Common Pleas in their eyres, and 
alſo in aſſiſes, juries or recognizances which happen to be 
made in cities, boroughs and other towns, may be done as hath 
heretofore been accuſtomed to be done; we command you, that 
| if A. hath not lands or tenements to the value of ſo much by 
| the year, then put not or cauſe to be put him the ſaid A. in 
aſſiſes, juries or recognizances, againſt the form of the fta- 


| tute, &c. 
„B E And if the ſheriff do the contrary, &c. he ſhall have an Stat. 2Ed. 1. 
r attachment againſt the ſheriff. And by the ſtatute the ſheriff Jurors 3. 
e ought not to 1mpanel any juries to try any matter which ſhall 
e be tried out of the county, if they may not expend five pounds 
$ by the year, &c. And if he do, the party ſhall have an action 
upon the ſtatute of 21 Ed. 1. de ponendis in aſſiſis & juratis. 
It And if the ſheriff return any panel-men who dwell within Ant. 14. F. 
« - ancient demeſne for their lands within ancient demeſne, then 
at they may have a writ againſt the ſheriff, that he do not return 
* them; and the writ is fuch: | 
ut | The king to the ſheriff, &c. Whereas according to the law _ 
es and cuſtom of our realm hitherto obtained and approved, the 
d. men and tenants of the manor which are of the ancient de- 
meſne of the crown of England, for the lands and tenements 
4 rhich they hold of the ſame demeſne, ought not be put — _ 
e amies, 


388 


Writ de non ponendis in Aſſiſis & Juratis. 


aſſiſes, juries or recognizances, except only in thoſe which 


| ought to be made in the court of ſuch manor ; we command 
you, that you put not or cauſe to be put our men and. 


tenants of our | manor of I. which is of the ancient 
demeſne of the crown of England, (as it is ſaid) for the 
lands and tenements which they hold of the ſame manor, in 
any aſſiſes, juries or recognizances out of the court of the 
manor aforeſaid, contrary to the law and cuſtom aforeſaid, ex- 
cept they hold lands and tenements of another tenure, by which 
according to the form of the ſtatute provided by the common 
council of the realm, they ought to be put in afliſes, juries or 
recognizances, and the diſtreſs, if you ſhall haye made any 
upon thoſe our ſaid men and tenants by the occaſion aforeſaid, 
you ſhall releaſe to them without delay. Witneſs, &c. 


L 167 J And by that writ appeareth, that all the tenants may ſue the 
ks 07 writ, as they may ſue forth a monſtraverunt ; and if the ſhe- 


riff do contrary to the writ, they ſhall have an attachment 
againſt him, and any of the tenants may ſue the writ in his 
own name if he will; and then the writ ſhall be ſuch : 

The king to the ſheriff, &c. (as above, till) we command you, 
that A. tenant, or thus, A. and B. tenants of the manor of M. 


which is of the ancient demeſne of, &c. (as above). 


And although that the manor be not in the king's hands; 
yet the tenants ſhall have the writ againſt the ſheriff, if he 
impanel them, &c. And alto they hall have the ſame writ 
againſt the bailiffs of the liberty who have return of writ, if 
they return any of the tenants who hold of a manor which is 
ancient demeſne, for juries, aſſiſes or inqueſts, &c, 

And alſo the ſheriff ought not to return coroners in aſſiſes, 


Juries or inqueſts, nor verderors, nor foreſters, nor other offi- 


cers of the foreſt, and they may have a writ for to diſcharge 
them; and the writ ſhall be ſuch: | 

The king to the ſheriff, &c. Becauſe A. one of our coroners 
of your county, cannot attend to exerciſe thoſe things which 
belong to the office of coroner in the ſame county, if he be 
Put in any aſſiſes, juries or recognizances out of the ſame 
county; we command you, if it be ſo, then that you put not 
or cauſe to be put A. in any aſſiſes, juries or recognizances 


out of your county, whereby he may be leſs able to attend the 
office aboveſaid. | 


- And by that it appeareth, that the ſheriff may return the A 


coroner to inquire of affairs in the county before commiſſioners 


or juſtices of the peace. But upon actions ſued in the Com- 


mon Pleas or King's Bench, they ſhall not be returned in any 


panel. And for verderors or foreſters, or other officers, the 
writ 1s ſuch 1 | | 


The 
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The king to the ſheriff, &c. Whereas lord Edward formerly 
king of England, our progenitor, by his letters patent granted 
for himſelt and his heirs, that foreſters, verderors, or other 
miniſters of his foreſt, ſhould not be put in any aſſiſes, juries 
or recognizances to be taken out of the foreſt : we command 
you, that if A. be our verderor of our foreſt of S. or foreſt- 
er, &c. then put not or cauſe to be put him the ſaid A. in any 


afliſes, juries or recognizances (a) to be taken out of that for- . 
eſt, according to the form of the proviſion aforeſaid, and the 


diſtreſs, if any, &c. Or thus: Becauſe one of our verderors 
of our foreſt of S. in your county, cannot attend to exerciſe 
thoſe things which belong to the office of a verderor in the 
ſame foreſt, if he be put in aſſiſes, &c. out of the foreſt afore- 
ſaid; we command you, &c. (as above). 1 85 


Writ upon the Statute of 23 Ed. 3 


F a man do retain my ſervant being in my ſervice, for which Stat. 24 Ed. 
the ſervant departeth from me, &c. and goeth {to ſerve the 3. 
other, I ſhall have an action againſt him who retained him, Labourere, 


and againſt the ſervant, upon the ſtatute of 23 Ed. 3. And P. * 


the writ ſhall be attachment againſt them, becaule the ſtatute 
is a prohibition to them, that they ſhall not do ſo; and the 
form of the writ is ſuch : "2 | 


The king to the ſheriff, &c. If A. ſhall make you ſecure, 


&c- then attach I. of B. ſo that you may have him before our 
juſtices, &c. as well to anſwer us as the aforeſaid A. whereſore, 


| whereas it · is ordained by us and our council, for the common 
utility of our realm, that if any mower, reaper, or other 


labourer or ſervant, of whatever ſtate and condition he ſhall 
be, retained in the ſervice of any man, ſhall depart from the 
ſaid ſervice before the end of the term agreed upon, without 
reaſonable cauſe or licence, he ſhall undergo the pain of im- 
priſonment, and no perſon under the ſame puniſhment ſhall 
preſume to reccive or retain ſuch ſervant in his ſervice, nor 


hall any perſon pay or promiſe to pay to any ſervant greater 


My wh liveries, rewards or ſalaries, than were uſed to be given 
in the twentieth year of the reign of king Edward the third, 
our progenitor, or was common one year with another in the 

- | | „ five 


(%) See Rot. Clauf. 9 H. 3. m. g. Viridarii & foreſtarii domini regis de 
feodo non ponantur in aſſiſis. | 
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Writ upon the Statute of 23 Ed. 3. 


five or ſix years next preceding, under the penalty of double 
of that which ſhall be ſo paid or promiſed, to be applied to 
his uſe who ſhall perceive himſelf aggrieved by this, the afore- 
ſaid I. retained in his ſervice at B. N of C. lately ſerving him 
the ſaid A. who, from the ſame ſervice before the term agreed 
between them (promiſe being made to him by him the ſaid I. 
of a ſalary to be received more than uſual) without a reaſona- 
ble cauſe and the licence of the aforeſaid A. departed into the 
ſervice of him the ſaid I. although he hath been requeſted to 
reſtore the aforeſaid R. to him the ſaid A. he hath admitted 
and retained him, in contempt of us, and to the great damage 
of him the ſaid A. and contrary to the form of the ordinance 
aforeſaid; alſo attach the aforeſaid R. ſo that you may then 
have him there as well to anſwer us as the ſaid A. wherefore 
he departed from the ſervice of the ſaid A. without a reaſona- 
ble cauſe and his licence as aforeſaid, in contempt of us, and 
to the great damage of him the ſaid A. and contrary to the 
ordinance aforeſaid ; And have there this writ. Witnefs, &c. 
And he may ſue the writ againſt the maſter only, or againſt 
the ſervant only, and it appears when the writ is againſt the 
maſter and the ſervant, then there are ſeveral attachments made 
in the writ. 9 H. 6. 7. 2 
(a) And if a man be required to ſerve, and hath not landsC 
nor tenements to live upon, nor other art or trade, and he re. 
fuſeth to ſerve, then he who requireth him to ſerve ſhall have 
this writ : | | i 
The king to the ſheriff, &c. If W. &c. then attach R. ſo 
that you may have him before our juſtices, &c. as well to an- 
ſwer us as the aforeſaid W. wherefore, whereas it is ordained 
by us and our council, for the common, &c. that every-man 
and woman of our ſaid realm, of whatſoever condition he 
ſhall be, free or ſervile, being able in body and within the age 
of ſixty years, not living by merchandize, nor exerciſtng a cer- B 
tain craft, nor having of his own whereof he can live, nor 8 
land of his own, about the tilling whereof he can occupy - 
{ 168 ] himſelf, and not ſerving another, if he ſhall be required to C 
| ſerve in a fit ſervice, his ſtate being conſidered, he ſhall be al 
bound to ſerve him who ſhall firſt come to require it, and ſhall : 
receive only the wages, liveries, rewards or e which in 
the places he ought to ſerve were accuſtomed to be paid in the Ws 
twentieth year of the reign of king Edward the third, or com- 
mon in the five or fix years one with another preceding; and if ſe 
ſuch a man or woman ſo required to ſerve will not do this, he | 
ſhall be immediately taken and ſent to the next goal, and _ 
| abi 


| 
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(3a) See 39 Ed. 3. 6. one cannot join, in one writ, two perſons who re» par 
fuſe to ſerve, DES : : 


Writ upon the Statute of 23 Ed. 3. 
abide there under cloſe cuſtody until he ſhall find ſecurity to 


ſerve in form aforeſaid, he the ſaid R. being of ſuch condition, 
hath abſolutely refuſed to ſerve the aforeſaid W. although he 
hath been often requeſted to ſerve him the ſaid W. for a ſalary 
competent to his ſtate and accuſtomed in the ſaid preceding 
years one with another, in contempt of us, and to the great 
damage of him the ſaid W. and contrary to the formeot the 1 
ordinance aforeſaid: And have, &c. Witneſs, &c. : 1 
A And if the ſervant be retained in winter to ſerve, and after 399 _ 
he will depart from his maſter in the ſummer, and ſerve in ano- pre : N 1 
ther place, then he whom he ſerved-in winter, ſhall have a Fi 
writ to compel] him to ſerve him in ſummer, which is ſuch : F100 
The bing to the ſheriff, &c. If W. of C. &c. then put I. 
of S. that he be, &c. as well to anſwer us as the aforeſaid W. 
of C. wherefore, whereas it is appointed by us and our coun- 
cil for the common utility of our realm, that no ſervant of 
whatloever ſtate or condition he ſhall be, ſhall go away out of 
the town where he dwelt in the winter, to ſerve elſewhere in 
ſummer, it he can find a ſervice in the ſaid town, under the 
ain of impriſonment, except that the men in the county of 
Stafford. Lancaſter and Derby, and of the marches of Wales 
in the time of Auguſt, may come to labour in other counties, 
and ſaſely, as hitherto they have been accuſtomed to do, and 
may return, the aforeſaid I. in the ſervice of him the ſaid W. 
at F. in winter lately retained, hath refuſed to ſerve the afore. 10 
ſaid W. or any other perſon in the town aforeſaid, although he [bt 
hath been often requeſted to ſerve in the ſame town for a com- 
tent ſalary, in contempt of us, and to the preat damage of 1 
im the ſaid W. and contrary to the form of the ſtatute aſore- Wet 
ſaid: And have there the names of the pledges and this writ. g 
Witneſs, &c. 
B The lords of towns, or 3j 


uſtices of peace, may commit va- | RAVI 


grants to priſon, if they will not ſerve, and they may com- my 
mand the gaoler to ſet him at liberty without any other writ. | " i 

C And if a man be retained in ſervice, and go wandering LURE 
abroad out of his ſervice, another man may compel him to | 1 
ſerve him, &c. becauſe he is out of ſervice. | 110 
(a) And ſo if a man do retain another's ſervant, not know- 17 


ing that he was in the ſervice of the other, he ſhall not be pu- 0 
niſhed for ſo doing, if he do not retain him aſter notice of his | 
ſervice. 

An 


U 


(a) Note; If it be in the ſame county, he ought to take notice of the 
firſt reteiner at bis peril, but he is not puniſhable, if he be found vagrant 
in another county, 17 Ed. 4. 7. 18 Ed. 4. 5- except he procure his de- 
parture; and if ſo, he is puniſhable by the ſtatute; but if one retains 2 
ſervant, who has left his maſter within the torm, or if one procures a __ 

Van 


Writ upon the Statute of 23 Ed. 3. 1 
(a) An infant of twelve years of age ſhall be bound by his D 


covenant to ſerve in huſbandry. 
A woman of ſuch age ſhall be alſo bound to ſerve in huſ- 
bandry by her covenant. 8 Et 
b) If a man take an infant or other out of another's ſer- 7 
vice, he ſhall be puniſhed, although the infant or other were 
not retained. _ 
An infant by his covenant ſhall be bounden to ſerve in huſ- 
bandry, although he may ſpend forty ſhillings or twelve marks 
by the year. | 
"And'fo a gentleman by his covenant ſhall be bound to ſerve, E 
although he were not compellable to ſerve. For if a gentle- 
man, or (c) chaplain, or carpenter, or ſuch which ſhall not be 
compelled to ſerve, &c. (4) yet if they covenant to ſerve, M 
(e) they ſhall be bound by their covenant, and an action will 
he againſt them for departing from their ſervice. 
And if a man do retain one to ſerve him for forty days, and p 
another doth afterwards retain him to ſerve him for a year, the 
firſt covenant is avoided, becauſe the retainer was not according 
to the ſtatute. 
And ſo if a man be retained to ſerve at any time he ſhall be 
required, it is no retainer according to the ſtatute, but a cove- p 
nant, if it be by deed; and without deed it is void. | 7 
And a man ſhall not have an action againſt an appearance G 
upon his departure, upon the ſtatute 27 Ed. 3. 22. 1 


vant to depart within his term, and after retains him, fo that he has notice, 
yet he is not puniſhable at common law de ſerviente abducto 11 H. 4. 
24. adjudged: Sed quzre, and 9 Ed. 4. 32. ſeems contra; and if one takes 
my ſervant out of my lervice, againſt my will, though it be with the ſer- 
vant's good will, yet a general writ of treſpals lies. | | A* 
(a) See the like, where an infant of ten years old was diſcharged of an 
action on the ſtatute; contra if he had been twelve years old; yet by 
Hankf. a writ lies againſt a ſtranger who takes him, 2 H. 4 18. an infant & 
by cuſtom may bind himſeif apprentice, 9 H. 6. 8. and the diverſity 
agreed. See 21 H. 6. 31, 33. 9 H. 6. 10. Stat. 8 Eliz. of Labourers. 
(5) See where a ſervant was but nine years old, in a writ againſt him, 
and the huſband and wife who had retained him, the infant was diſcharged, 


but the huſband and wife put to anſwer, and they plead that he was not re- 1 
tained by them, and iſſue taken, &c. 29 Ed. 3. 27. but as it ſeems to me, ro 
Finchden there takes a good diverſity, if the ſervant departs firit, (where tho 
he was never lawfully retained) there an action does not lie againſt him who As 
ſhall afterwards retain him; contra if he be taken with force, & c. action 3. 
lies, tho* he found the infant vagrant, and retained him. 38 Ed. 3. 5. See bey 
12 H. 8. 10, &. | the 

(c) A writ does not lie on the ſtatute for departure of a chaplain who is 4. 
retained to ſay maſe. 10 H. 6. 8. AQ 

(4) See accordant 11 H. 6, 1. but by Martin, quære, if he be retained N 
only for a day, if he ſhall defeat the covenant, ſuppoſing the requeſt to duri 


ſerve is for a year. 


(e) But the count ought to be ſpecial, 11 H. 4. 33. 


| Writ upon the Statute of 23 Ed. 3. 
H And if a man do retain one to ſerve him, and doth not ex- 
preſs for how long he ſhall ſerve him, he ſhall ſerve him for 
a year; for that retainer is according to the ſtatute. Co. Lit. 
42. b. 9 H. 6. 7. 11 H. 4.44. 41 Ed. 3. 13. 27 Ed. 3. 22. 
If a man who is not to have any ſervant, do retain one to 
ſerve him, &. the retainer is void. 
I He who hath not ſufficient lands of his own to occupy, 
ſhall be compelled to ſerve. | | | 
K (42) Anda man may retain one for two or three years, and 
it is good. | 
L And keeping from the ſervant meat and drink, is a good 


cauſe for his departure from his ſervice. 39 Ed. 3. 22. 6 Ed. 


© Ho 2 
And ſo for battery; or licence to depart, is a good cauſe 
of departure. e 
Al The lord may take his villain out of the ſervice of another, 
(5) if he hath need of ſervants, otherwiſe not. 19 R. 2. 50 
. | | 
N If a woman who is a ſervant doth marry, yet it ſeemeth ſhe 
ought for to ſerve (2) . | | | f 
O If the huſband and wife be retained in ſervice during their Pj 
marriage, &c. if, they depart from their ſervice, an action up- 1 
on the ſtatute lich againſt them. 46 Ed. 3. Bar. 214. [ 
If the ſervant be drawn away, the maſter may re-apprehend Rok 
him, and kꝶep him in ſpight of him. | [i 
ö Q, If the maſteKs wife do beat the ſervant, it is good cauſe for D Ft 
the ſervant to depart and leave his ſervice. 194 
Note; a reteinef by her is not within the ſtat. 2 Ed. 4. 15. 
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Writ de Reftitutione Temporalium. [ 


Tux writ of reſtitution. of the . romp lieth, in caſe 
a ſpiritual perſon be elected a biſhop, and conſecrated, 
&c. then he ſhall have this writ unto the eſcheator, &c. And 

| foe to 


(a) 29 Ed. 3. 27. Tt is doubted if a reteiner for more than a year, be 
within the ſtatute. Vide infra. | 

(b) 29 Ed. 3. 41. Reſolved, 1. If a villain be forced by diſtreſs to go 
to his lord, he ſhall be excuſed againſt him who retains him. 2. That 
though the lord or his feoffor have not been ſeiſed of the villain for twenty 
or thirty years, yet he is not enfranchiſed, but the lord may take him. 
3- That the villain may juſtify his departure, cauſa qua ſupra, by attors 
ney, See 30 Ed. 3. 31. They were at iſſue whether the lord had need of 
the ſervice of the villain; and Green doubted if it was iſſuable. See 9 H. 
4. 12. the lord had occaſion for his ſervice, and took him. See 19 R. 2. 
Action on the caſe 52 for taking his villain, 

(e) See contr. per cur”, 11 H. 4. 13. that it is not lawful to take he 
during the eſpouſals. 46 Ed. 3. Bar. 214. 7 R. 2. Treſpaſs 206, 


— ke tf tte. 4 
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Writ de Reſtitutione Temporalium. 
ſo it is of an abbot or prior, which is of the king's foundation, 
and ought to have the king's royal aſſent, &c. when he is eleQ- 
ed and eſtabliſhed abbot or prior, (a) he _ to ſue a writ + 


to be reſtored unto the temporalties; and the form of the writ 
- for the _ is ſuch : | | 


The king to his eſcheator in the county of Devon, greeting: 
Whereas the venerable father H. biſhop of Exeter, hath late- 
ly confirmed the election made in the conventual church of P. 
of our beloved in Chriſt friar I. of C. canon of the ſame houſe, 
to the priory of that place (to whom we had before given our 
royal afſent and favour) as appears by the letters patent of him 
the ſaid biſhop to us. thereof directed; we accepting that con- 
firmation have taken the fealty of him the ſaid ele, and have 
reſtored to him the temporalties of the priory aforeſaid (as the 
cuſtom 25 And therefore command you, that you deliver to 
him the ſaid elect the temporalties of the priory aforeſaid in 
form aforeſaid. „ 

And by that writ appeareth, when a priory or abbey is void! 
which is of the king's foundation, that they ought for to have 


| the king's royal aſſent to go to election; and after the election 


made the biſhop ought to confirm the election, and to certify 
the king thereof by his letters, and thereupon the king to take 
his fealty ; and he to grant this writ to reſtore the temporal- 


ties. 


And there is another writ when the king granted only his 
aſſent to go to the election, and to make the prior, without 


any certificate made beſore of the election, and the vrit i 


lJuch : | 
The king, &c. whereas the venerable father, &c. hath pre- 
ferred our beloved in Chriſt C. of D. canon of the ſame houſe, 
elected to be prior of that place (to which election we had firſt 
ae our royal aſſent and favour) to be prior and paſtor of the 
ame place, as appears by letters patent of him the ſaid biſhop 
to us therefore directed; we allowing that preferment have 
taken fealty of him the ſaid governor, and the temporalties ol 
the priory aforeſaid, &c. (as above.) | | 
And the prior ſo elected and eſtabliſhed may have a writ outC 


of the Chancery directed unto the tenants of the priory, (2 
e 3 


(a) And ſometimes it was by mandate to the tenants of the abbey, &c. 
quod ſine intendentes abbati electo, Rot Parl.: Ed. 1. m. 20. pro abbatc 
de Welle, and ſee there pro Epiſcopo Cant. Rot. Parl. 2 Ed. 1. m. 24 
pro priore de Southwick ; and ſee the charter of king John, Mat. Par. 
352. Salva nobis & hæredibus noſtris cuſtod. eccleſiarum & monaſterio- 
vacantium, &c.——Et vide que vacant ſpectant ad regem, 3! Ed. 3 
Ayd de Roy 103. 19 Ed. 2. Quare impedit 178. Rot. Clauſ. 6 Ed. 3. 


In. 23. viz. not of churches appropriate. 


hath pre 


Writ de Reſtitutione Temporalium. 


they do accept him for their prior and lord, &c. and that they 
be attendants, &c. 


D And where the prior or abbot ought to have the king's royal | 


aſſent to go to election. and obtain the ſame, and atterwards 
make the election, and the biſhop doth avoid it, and afterwards 
they ſubmit unto the award and arbitrement of the ordinary, 
to name to them one to be prior, &c. and make him prior, and 


certify the king thereof by his letters, the king thereupon may 
grant ſuch writ, viz. 


The king, &c. whereas the venerable ſather I. biſhop of 
Wincheſter, hath avoided the election lately made in the church 
of S. D. near S. of our beloved in Chriſt triar T. of N. canon 
of the ſame houſe, to be prior of that place; and by virtue of 
the ſubmiſlion of the convent of the place aforeſaid made to 
him, to provide for the ſame priory a fit prior for that turn, 

Ges our beloved in Chriſt friar I. of W. canon of 
the ſame priory, to be prior and paſtor of that place, as ap- 
pears by the letters patent of him the ſaid biſhop to us thereof 


directed; we being willing to deal graciouſly with him the ſaid 


I. have taken fealty of the ſaid I. and have reſtored to him the 
temporalties of that priory (as the cuſtom is): And therefore 
we command you, &c. (as above). | 

And by that writ it appeareth, that the writ is of the king's 
ſpecial Ju ; for the king might lawfully refuſe the eſtabliſh 
ment of the prior, becauſe he was not elected according to the 
king's licence and aſſent to the ſame, &c. But yet the common 
uſe is, that if they cannot agree in the election, to ſubmit 
themſelves unto the award of the ordinary 


- 


E And there is another form of writ where the kin grants his 


royal aſſent to any chapter to chuſe the biſhop, and they chuſe 
one of the chapter, and becauſe the r rick is void, 
the guardian of the ſpiritualties doth (a) certity that election 
unto the king, and his confirmation upon the ſame; and upon 
that the king grants a reſtitution, &c. in ſuch form : 

The king, &c. whereas our beloved in Chriſt the prior and 
chapter of the church of Chriſt of Canterbury, guardians of 
the ſpiritualties (the archiepiſcopal ſee of Canterbury being 
void) have confirmed the election lately celebrated in the ca- 
thedral church of the diſcreet man maſter H. of H. archdeacon 
and canon of the ſame church, to be biſhop of that place (to 
whom we had firſt given our royal aſſent) as by the letters pa- 
tent of the ſaid prior and chapter thereof to us directed appears; 
we the confirmation, &c. (as above). | 


And 


(a) See this certificate by letters of the metropolitan, with a ſpe-i:! 
concluſion, (forbidding any to ſay) the contrary. 21 Ed. 3 49. 
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Writ de Reſtitutione Temporalium. 


And before the ſtatute of præmunire the king might ſeizeF | 


the temporalties of the biſhop, if he came to the 4 by pro- 
viſion of the pope; but now he ſhall forfeit all his lands and 
goods by the ftatute of 16 R. 2. ; 


And it appeareth by the Regiſter, if a biſhoprick of Ire-G 


land be void, that they ſhall ſue to the king here in England 
to go to election of another, and after the Section made they 
ought to have his royal aſſent to that election, upon certificate 
of the election to the king: And thereupon a writ ſhall be out 
of the Chancery here to the chief juſtice of Ireland, or his 
lieutenant, rehearſing the whole matter, commanding him to 
take the biſhop's fealty; and to reſtore to him the temporalties; 
but now the courſe in Ireland is to make ſuch writs there in 
the king's name, but the king doth nominate the biſhops there, 
and alſo in England; and then the chapter ſhall chuſe him 
whom the king hath nominated unto them ; and thereupon the 
writs are made of courſe, Se 


But how and in what manner archbiſhops and biſhops ſhall A 


be elected, nominated, preſented, inveſted and conſecrated unto 
the dignity of an archbiſhoprick or biſhoprick, ſee the ſtatute 
thereof made 25 H. 8. cap. 2. 


And the king may give power to another to give his affentÞ 


to yo unto the election, and to certify the ſame election unto 


him again, and thereupon to take the fealty of the abbot, 


Prior or biſhop, and to certify the king thereof in the Chan. 


cery. And the writ of dedimus poteſtatem ſhall be ſuch : 
'The king to his beloved I. of C. his conſtable of his caſtle 
of A. B. greeting: We compaſſionating the poverty of our 
beloved in Chriſt the ſub. prioreſs and nuns of the priory of 
B. (void by the death of M. of good memory, lately prioreſs 
of that place) to whom we have lately given leave to elec, 
and we being willing to ſpare their labours and expences, have 
raciouſly given to you power to give the royal aſſent in our 
Read to the election made of a future prioreſs in the ſaid church, 
or in the next to be made. And when ſuch election by the 


letters patent of them the ſaid ſub-prioreſs and nuns, ſealed 


with the ſeal of their chapter, to us thereupon directed, ſhall 
be preſented unto you, to ſignify ſuch aſſent by your letters to 
the dioceſan of the place, that he may further execute that 
which concerns himſelf and alſo to receive the ſealty of the 


ſame prioreſs in our name, if the ſaid election ſhall happen to 


be canonically confirmed, and it ſhall thereupon appear to you 


by the letters patent of him the ſaid dioceſan to us thereupon 


directed; and therefore we command you, that you do about 
the premiſſes in the form aforeſaid, and certify us under your 


teal diſtinctly and openly of the fealty aforeſaid, when you have 


taken 


P 


Writ de Reſtitutione Temporalium. 


taken it, ſending to us as well the letters of them the faid ſub- 
prioreſs and nuns, as the letters of him the ſaid dioceſan above- 
faid. Witneſs, &c. | 

And if the dean and chapter go to the election of the bi- 
ſhop without the king's aſſent, and certify the ſame to the 
king, the king may chuſe whether he will aſſent to the election 
or not; and if he will give his royal aſſent to the ſame, then 
he ſhall have a ſpecial writ to ſome perſon to take tealty of 
him; and the writ in the Regiſter is ſuch: 


The king to his beloved and faithful I. his juſtice of Ireland, 


greeting: Whereas our beloved in Chriſt the dean and chap- 
ter of the church of B. (their ſaid church being lately void by 
the death of Luke of good memory, lately Biſhop of that 
place) have choſen our beloved in Chrift M. I. dean of the 
church aloreſaid, for their biſhop and paſtor, and have be ſought 


us by their letters patent, that we would vouchſate to give the 


royal aſſent to the election: We (although the ſame dean and 
chapter have not firſt requeſted of us licence of electing, as the 
cuſtom is) being willing, nevertheleſs, to do eſpecial favour to 
them for this time, are induced to give the royal aſſent to the 
ſaid election, being unwilling that they ſhould be moleſted or 
in any wiſe aggrieved, although they did not requeſt ſuch li- 
cence ; being moreover willing to do a more profitable favour 
to him the id ele, that his labours and expences may be 
ſpared, we have given you power, that if ſuch election hap- 
pen to be canonically confirmed by the metropolitan of the 
place, and it ſhall ſo appear to you by the letters patent of him 
the ſaid metropolitan to us thereupon directed, then you may 
receive in our name the fealty of him the ſaid elect due to us in 
this behalf, and may in our ſtead cauſe the temporalties of that 
bilhoprick to be reſtored to him, as the cuſtom is, having firſt 
received from the biſhop elect his letters made with his ſeal, 
&c. and ſealed with the ſeal of his chapter, that our favour 
which we have at preſent done, being of our mere liberality, 
may not turn to the damage of us or our heirs, &c. 


Licence to go 10 Election. 


1 PHE form of the king's licence to go to election is thus 
(4): 5 ; 


(a) See Rot. Pat. 1 Ed, 1. m. 4. EleQio caſſata eo quod licentia reg 
non fuit requiſita, & de concilio regis epiſcopus Dunclm' præfc eit abbatetn 
ei diœceſan'. And note; this was in Ireland. 


The 
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Writ of Decies tantum. 4 


The king to his beloved in Chriſt the prior and convent of 
the monaſtery of Peterborough, greeting: We are humbly 
ſupplicated on your part, that whereas your church aforeſaid 
is deſtitute of the help of a paſtor by the death of M. of good 
memory, the laſt abbot of that place, we would vouchſafe to 
grant leave to you of chuſing for yourſelves another tor abbot 
and paſtor of the ſame houſe; we being favourably inclined to 
your prayers in this behalf, have thought fit to grant unto you 
that Res, commanding you that you chuſe ſuch a one for 
abbot and paſtor, who is devoted to God, neceſſary for your 
church aforeſaid, and profitable and faithful to us and our 
kingdom. In witneſs whereof, &c. 
And when they have made their election, they ought to ſue E 
a writ to have the king's royal aſſent to that election, and that 
the aſſent ſhall be mo by writ directed to the biſhop of the 
dioceſe, and ſhall be ſuch : ; : 
The king to the venerable father in Chriſt P. by the ſame 
grace biſhop of Lincoln, greeting: Know ye, that we have 
given the royal aſſent and favour to the election lately made in 
the conventual church of the monaſtery of B. of your dioceſe 
(void by the death of W. of good memory, the laſt abbot of 
that place) of M. ſub- prior of the ſame houſe; or of a friar 
B. a- monk of the ſame houſe, to be the abbot of that place; 
and this we ſignify to you by the tenor of theſe preſents, that 
you may execute that which to you belongeth in this behalf. 
(a) And the abbot, when he is made abbot, may ſue letters 
patent, directed to his tenant, reciting how he is made abbot, 
and how the king hath reſtored to him the temporalties, com- 
| manding them that they be attendant upon him as their lord. 


396 Writ of Decies tantum. 
172. J HE writ of decies tantum lieth, where any of the Jury 
21H. 6. 82. who is ſworn, taketh of the one party, or of the other, 

6 Ed. 4. 2. or of both, to give their verdict, &c. Then he who will may 
Therefore ſue this writ, for it is an action popular. And the writ of 
the releaſe decies tantum lieth againft all the jurors, although they ſever- 


e part | 
e 4 of | ally take ſums of money, as ſome more, ſome leſs. 


againſt the 1 OE 
king. 40 Ed. 3. 33. 44 Ed. 3. 36. 36 H. 6. pl. 1. and fol, 28, 


— — 
r ere — 3 


And 


| | (a) Note ; The king may at this day create a biſhop per annulu* & ba- 
| culu', or by letters patent. Mich. 13 Jac. 1. B. R. Rot, 15g or 151, ad- 
judged. | | | 


ad- 


E, the form of the writ is ſuch : 


damnum of the 


Writ of Decies tantum. 


And decies tantum lieth againft an embraceor, 
money, as well as againſt a juror, otherwiſe not. 


1 | | 17 Ed. 4. 85] 
One juror may pray his companions to pals with the ohe, or the other, becauſe he is} 


perſuaded in conſcience with him. 


B (a) And an embraceor is he who cometh to the bar with Co. Lit. 369. 


the party, and taketh in the cauſe, or ſtandeth there to ſurvey g 


the jury, or to put them in fear : but the lawyers may plead in £44. $3 


: H. 4-16s 
the cauſe for their fees, but they cannot labour the jury, and if e 
they take monies ſo to do, they are embraceors. 5 
C And the decies tantum doth not lie againſt the embraceor, hies, 


if he embrace and take no money; for he ought to take mo- 377%: 6. 31 
acc. per cur? | 


accordant 
for attor= 


ney, and alſo embrace, if the action be maintained. 
And decies tantum lieth againſt the jurors, although they do 
not give a verdict, if they take money; and ſo if they give a 21H. 6. 20; 


22 H. 6. 5. 


true verdict, a decies tantum lieth if they take money. 1 Ma. Dyer 
D And a decies tantum may be ſued againſt the jurors and em- 95; 


braceors, and it may be ſued againſt the juſtices of niſi prius 


a Ed. 3. 6. 
by bill, and it may be adjourned from them in banco. And 1 


22 33. 
3. 96 
The king to his juſtices of the bench, greeting: Whereas in Certain ju- 
our ſtatute at Weſtminſter, ſet forth in the fifth year of our reign, rors took. 
it is (amongſt other things) ordained and appointed, that if any money of 
juror in affiſes, juries or inqueſts, take of the one party or the _ —_ a 
other, and of this be duly convicted, that from thenceforth he e 28 
ſhall not be put in aſſiſes, juries or inqueſts; and nevertheleſs without any 
he ſhall be committed to priſon, and further ranſomed at our covenant 
will; and S. and W. lately put in a certain inqueſt between A. made before 
demandant, and R. tenant of one meſſuage with the appurte- . 3 J 
nances in N. to be taken before you in the bench aforeſaid, ere 2 
took (h as well of the ſaid A. as of the ſaid R. againſt the of convict 
form of the ſaid ſtatute, as we have received information: We by verdict, 
willing that ftatute to be inviolably obſerved, command you, and fined 
that having called before you the ſaid W. and S. if it may ap- each''s 


pear to you, that they were put in the. inqueſt aforeſaid, and _—_ 3 

ä 2 ave is out of the 
| ſtatute, and 
there was no committing him to priſon, 39 Aſſ. 19. Brion. decies tantum 15: 8 H. 6, 


9 & 10. Not guilty is no plea indecies tantum ; But he ought to ſay, that he took + 


no money, 6 EA. 4. 5. For in a writ of maintenance he muſt ſay; he did not maintain. 


(a) If an attorney promiſes or gives any thing to the jury, it is mainte- 
nance, and puniſhable ; but a decies tantum does not lie againſt the jurors 
for ſuch taking. 13 H. 4. 15. 

(6) Ad grave damnum & noſtri contemptum, without ſayiag ad grave 


a plaintiff, becauſe it is an action popular, 21 H. 6. 54. 
vide infra H. ; 


if he take Ce Li. 369, Wl 
A. 


27 H. 6. 3.7 


29H. 6. 54. 
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Writ of Decies tantum. 


have taken as well of the ſaid A. as of the aforeſaid R. then 
having inſpected the ſtatute aforeſaid, you further do thereupon, 
that Which of right, and according to the ftatute aforeſaid, 
__ to be done. Witneſs, c. LS 
nd upon this writ the juſtices ſhall make proceſs ſor the F 


king againſt the party, which writ ſhall be a pone (as it ſeems) 


38 Aſſ. 9. 


to attach him to appear, and to anſwer the king for the ſame; 
and there is another form of writ for the party thus: 

The king to the ſheriff, &c. If W. H. ſhall make you ſe- G 
cure, tlien put, &c. I. S. I. F. and W. K. &c. that they be 
before us from the day of Saint Michael in three weeks, where- 
foever we ſhall then be in England, as well to anfwer us as the 
aforeſaid W. H. wherefore, whereas in the parliament of lord 
Edward lately king of England, &c. held at Weſtminſter in 
the thirty-eighth year of his reign, amongſt other things it is 
agreed, that if any jurors in Alles juries and other inqueſts 
to be taken between us and the party, or party and party, do 


any 55 take by themſelves or others, of the party, plaintiff 


21 H.6 84. 
Exception 


was taken 


for want 
of the 
words, gra ve 
damnum, 


being a po- 
pular acti- 


: ON. 


| $1 Ed. 3. 
| Decies tan- 
tum 12. 


or defendant, to give their verdict, and upon this be convicted 
by proceſs in a certain article touching jurors, made and or- 
dained in the thirty-fourth year of the reign of our ſaid grand- 
father, whether it be at the ſuit of the party, who for him- 
ſelf, or for us, or any other perſon, will proſecute, every one 
of the jurors aforeſaid ſhall pay ten times as much as he hath 
received, and he who makes the ſuit ſhall have one moiety, 
and we the other moiety; and that all embraceors bringing or 
procuring ſuch inqueſts in the country for gain or profit to be 
taken, ſhall be puniſhed in the ſame manner and form as the 
jurors; and if a juror or embraceor ſo convicted have not 
whereof he can make ſatisfaction in form aforeſaid, he ſhall 
be impriſoned for one year, as in the ordinance is more fully 
contained; the aforeſaid I. S. I. F. and W. K. jurors put in a 
certain inqueſt which was lately ſummoned and taken 
before the Juſtices of lord Richard the ſecond, lately king 
of England after the conqueſt, of the bench at Weſtmin- 
ſter, by the writ of him the ſaid late king, of record 
between R. F. and the aforeſaid W. H. of the Vealts of him 


the ſaid R. taken and unjuſtly detained, as it was ſaid, for 


iving their verdict in this behalf, and the aforeſaid W. D. and 
7. I. embraceors of the ſame jury, to bring and procure the 
ſame, took of the aforeſaid R. divers ſums of money and H 
other gifts, at the city of Weſtminſter, in contempt of us, and 
to the great damage of him the ſaid W. H. and againſt the 
form of the ordinance aforeſaid : And have there the names of 
the pledges and this writ. —An ambidexter is that juror or 
* embraceor 


* 


Writ of | Champerty. 


embraceor, who taketh of one part and the other, to relitind | 
ten times as much, &c. See ſtatute of 27 Ed. 3. c. 3. 33 
Ed. 3. c.8. 38 Ed. 3. c. 12. | 


Writ of Champerty. 398 


A 1 * writ of champerty lieth, where a man by covenant [ 17219 
or agreement made by wriungs or by word, agreeth to | 
have parcel of the thing or 3 or debt which is in ſuit, that 4) Ed. 3.09. 
ſhall be recovered, if he do recover, to maintain and aid him | 
in the action, and in the manner for which he ſueth. (2) Then 
he who is grieved ſhall have this action againſt him who main- 
taineth the ſuit for the ſame intent; and the writ is ſuch: | 
The king to his juſtices of the bench, greeting: Whereas 
amongſt other — which lord Edward lately king of Eng- 
land, &c. granted for the amendment of the ſtate of his peo- 
ple, it is ordained, that none of his miniſters, nor any other 
perſon, for part of the thing which is to be had in the plea, 
ſhall take upon himſelf to maintain the buſineſſes which are in 
the plea; nor ſhall any perſon upon any ſuch covenant pive u 
his right to another. And L. hath now taken upon himfalt 
to maintain (6) the plea of the plaint which is before you, by 
our writ between A. demandant, and B. tenant, of one meſſu- 
age with the appurtenances in I. for having part of the lame, 
Fin the form of the ordinance aforeſaid, as we have receiv- 
ed information: We willing that ordinance to be inviolably 
obſerved, command you, that you having inſpected the tenor 
of the ordinance aforeſaid, further cauſe to be done thereupon, 
that which of right, and according to the form of the ordi- 
nance aforeſaid, ought to be done. Witneſs, &c. 

B (ce) And upon 8 the juſtices ſhall award an attachment 
againſt the party out of the — Pleas, &c. returnable at 
a certain day, | | | 

C And this ſuit ſhall be ſaid the king's ſuit; but yet the party 
may ſue an original writ out of the Chancery * him, who 
purchaſeth parcel of the land depending the plea, &e. And 
the ſtatute which giveth the action, is the ſtatute of articuli 


\ ſuper 


(2) See 12 Ed. 3. Champerty 9. Where the king ſued a writ of 


champerty, & c. 


(6) Without alledging that the party had maintained in the writ, for 


that the writ is ad dampnum; Note, the juſtices may amend a writ di- 
refed to them, but not a writ directed to the ſheriff, 22 H. 6. 7. 


(c]. Note: Proceſs of outlawry is in maintenance, but not in a writ of 
conſpiracy. 22 f. 6. 7. a 


17 


o Aſſ. 85. 


r. Champ. 


Br. Champ. 


Fitz. Cham. 


Is. | 
9 H. 7. 18. 
ac 


| Sow: Com. 
3 465. ec. 


| 17 Ed. 2. 


; 


+ © EO rene — — 2 


Champ. 14. 


50 All. 3. 
Br. Champ. 
8. 

22 Ed. 3. 10. 

Br. Champ. 

4. 

47 Ed. 3. 9. 

6 Ed. 3. 3. 


Fits. 11. -Þ 


Writ of Champerty. 


fuper chartas, cap. 11. (@) which willeth that no miniſter oy 
other for part of the things which are in plea, take upon him 


any matter which is in ſuit; nor none upon any ſuch covenant 


ſhall give up his right; and if any do ſo, and be attainted 
thereof, then ſhall he forfeit unto the king ſo much of his 
lands and goods of the taker, as doth amount unto the value of 
the part he hath purchaſed by ſuch taking upon him. 

And by thoſe words it ſeemeth that he, who loſeth his land 
pendent the ſuit, or giveth parcel thereof pendent the plea, to 
the intent aforeſaid, ſhall be puniſhed as well as he who is the 
purchaſor. 30 Aſſ. 15. cont. F. Champerty 5. cont. ' „ 
Anno 30 Ed. 3. Lib. Aſſ. It is no plea to ſay he did not D 

urchaſe pendent the plea; by which it ſeemeth if he purchaſe 
before the writ ſued to maintain, &c. that he ſhall be puniſh- 
ed, &c. by the ſtatute; tamen quære. For 19 R. 2. Cham- 

rty 15. it is holden by all the court, that if a man bargain 
Ro any lands by deed, and afterwards an action is brought for 
the ſame land, and afterwards pendent the plea he maketh 
eſtate to him, to whom he made the bargain, that it is not 
champerty. | RY 1 

A ſurrender made by him in the reverſion pendent the plea E 
is not champerty. : ; 

And if a man purchaſe land bona fide pendent the writ, and F 
not to maintain, it is not champerty. 21 Ed. 3. 10, 52. 50 
Aſſ. 3. 17 Ed. 2. Champerty 6, 14. 

And a diſſeiſor in an aſſiſe ſhall have a writ of champerty, G 
if the diſſeiſee grant part of the land by covenant to maintain, 
&c. 32 Ed. 3. Champerty 6. contra 14 H. 6. 7. 1 Inft. 21. 
4 Ed. 3. Champerty. 7 Ed. 4. 12. Litt. 4. cont, 6 Ed. 3. 33. 
Nat. Br. 180. SE a | ; 

And a man may give to his ſon in frank-marriage, or for life, H 
and it ſhall not be Raid champerty, for the ſtatute in the end 
thereof is in ſuch manner. Bur that is not to be intended, 
that a man may not give counſel fees for their pleading. Dyer 
301, 274. Bro. Champerty per tot. 17 Ed. 2. Champerty 
14. Nat. Br. 180. B. | 1 

And in a writ of champerty, 17 Ed. 2. where the writ did I 
abate for falſe latin; the defendant was put to anſwer the 
king's ſuit ſor the ſame matter. 3 

And if a man grant a rent out of the land, pendent the ſuit K 
for the land, the — is champerty, although that that rent is 
not as a demand, &c. | 
And champerty lieth as well upon covenant made by word, L 
&c. as if it were made in writing to have parcel of the thing, 


And 


(a) See 20 H. 6. 30. It is doubted if the writ lies in this caſe; for it 


is not warranted by any ſtatute. 


DR Writ of Champerty. 


M And if the covenant be to have a rent out of the land of 
another which is not in ſuit, it is not champerty. But if he 
do maintain, &c. he ſhall have a writ of maintenance againſt 
him for the ſame, but not a writ of champerty. 

N And if the officers of the court do maintain any plea plead- 
ed in their court to have part of the ſame, or other profit by 
the recovery in that action, the party grieved ſhall have ſuch a 
writ : | 

The king to the ſheriff, &c. If R. and M. his wife ſhall 

make you ſecure, &c. then put, &c. I. and W. bailiffs of our 

city of Wincheſter, W. jr W. that they be before our juſ- 
tices, &c. to ſhew wherefore, whereas by the common council 
of our realm it is provided, that none of our miniſters, or any 
other, ſhall maintain pleas, plaints, or (@) buſineſſes which 
are in other courts or elſewhere, of lands and tenements, or 
other things whatſoever, for having part of the thing demand- 
ed, or other profit, by agreement made. thereupon, nor ſhall 
any one upon any ſuch covenant give up his right to another, 
the aforeſaid I. and W. and W. and W. a certain plea of treſh 
force, which is before the mayor and the ſaid bailiffs of the 
city aforeſaid, between S. and A. his wife demandants, and the 
aforeſaid R. and M, tenants, of one meſſuage with the appur- 
tenances in the city aforeſaid, for to have part of the tenement | 
aforeſaid, and other profits thereof, have now taken upon 
themſelves for the aforeſaid S. and A. to maintain, and do main- 
tain, to (Y) the great damage of them the ſaid R. and M. and 
againſt the form of the ſtatute aforeſaid: And have, &c. 


(a) Note; if one gives money to another to purehaſe an appeal, this is 
not maintenance; contra 1 R. 2. c. 4. if he gives it after the appeal pur- 
chaſed, per Markham, 3 H. 6. 34. and one cannot maintain another, ex- 
cept there be ſome relation between them; and therefore in ſuch caſe the 
grantor or the grantee may ſhew and produce evidences, &c. where the 
grantee is impleaded, though no voucher or warranty of charters be ſued 
againſt him: So a ſervant or couſin to the tenant may maintain generally, 
11 H. 6.41. and in an appeal by a ſervant the maſter may retain counſel, 
pay fees, &c. with his own proper goods, &c. and ſo may the ſon for the 
father, So giving of money, &c, to a poor man by way of alms, Sc, is 
no maintenance; yet to ſtand with a ſtranger at the bar is maintenance. 
21 H.6. 16. So it is for a ſtranger to ſhew to the jury the truth of the 
matter, or to ſay that he will ſpend twenty ſhillings for J. S. though he 
does not give any money to labour the jury; yet it is maintenance, though 
he does not labour the jury. See 22 H. 6. 5. | 

(% Note; If he ſhews any maintenance, it ſhall be ſaid to be mainte- 
nance pending the whole plea, although it be only a tranſient act. 22 H. 
6. 6, per cur, 7 


Writ 


Writ upon the Statute, That none be Vidu- 
aller for the Time that he is Mayor, or 
Sheriff, or Head-Officer of a Town or Bo- 


rough. 

1 
a j | HEE 0 
OTE, that by the ſtatute of York, no victualler ſhall O t 
uſe the occupation to ſell victual or wine in groſs or by a 

retail, ſo long as he is in office in any town, borough or city, 
to keep the aſſiſe of bread and wine, upon forfeiture, &c. It hi 
a man who is a victualler be choſen to be mayor, ſheriff, or ih 
173 ] other officer of a town, borough or city, who by -reaſon of al 


his office is to keep the aſſiſe; by the ſtatute of 3 H. 8. cap. 8. 
it is ordained, that two diſcreet perſons of the ſame town,  &c. 
who are not victuallers, be choſen and ſworn to afliſe the aſſiſe 
of bread, wine, and victual, during the time that he is in his 
office, and then, after the price aſſeſſed of wine and victual, 
for the time, it ſhall be lawtul for him who is choſen mayor or 
ſheriff, to fell wine and victual for the time that he is officer. 
But that ſtatute doth not extend to London, York, or Coven- A 
try, to ſell or retail wine or victual, but in groſs they may. 
And by the ſtatute of 6 R. 2. cap. 9. That victuallers be not 
choſen to the office of judge in towns or cities, but for want 
of others, then he ſhall not ſell victuals upon a pain of for- 
feiture. | 

But it appeareth by the ſtatute of 3 H. 8. what things he 
may do. ; | 

And if any man in London, York or Coventry, or other! 
place, offend againſt thoſe ſtatutes, then he who is grieved may 
ſue a writ directed to the juſtices of aſſiſe, commanding them 
to ſend for the parties, and to do right, &c. Or the party 
2 5 may have an attachment againſt the officer, mayor, 

eriff or bailiff, who offend contrary to the ſtatute, to appear 
before the juſtices in the King's os, or before the king in 
the Common Pleas, to anſwer the matter. And the form of 
the writ unto the juſtices of affiſe is ſuch : | | 

401 The king to his beloved and faithful A. and B. juſtices aſ- 

ſigned to take the aſſiſes in ſuch a county: Whereas ſor the 
common profit of the people of our realm it is appointed, that 
no officer in cities or in boroughs, who by reafon of his ofhice 
ought to keep aſſiſes of wines or of victuals, fo long as he is 


attendarit to that office, ſhall merchandize for wines nor for {a) 8 
victuals in groſs nor by retail. And now R. of B. hath given Wer to: 


us to underſtand, that S. and M. bailiffs of the town n 0 the 
| - an 8 


Writ upon the Statute of Articuli Cleri, &c. 


and certain other bailiffs in the ſaid town of S. who by reaſon 
of their office ought to keep ſuch aſſiſe in the ſaid town, ſell 
wines and victuals in groſs and by retail, againſt the form of 
the ſtatute aforeſaid; we, if it be ſo, willing to apply a reme- 
dy in this behalf, command you, that having heard the com- 
plaint of the aforeſaid R. and having called che parties beſore 
you, and heard their reaſons ſeverally thereupon, and having 
inſpected the tenor of the ftatute aforeſaid, you cauſe to be 
done to him the ſaid R. as well for us as for himſelf, due jul. 
tice hereupon, as ought to be done, according to the ſtatute 
aloreſaid.: Wien, ,, N | | 
And if the action be brought upon the ſtatute of York, then 
he who ſueth the action ſhall have the third part, and the king 
hall have the reſidue of the victuals which is foriened. And 
alſo the ſorm of the writ of attachment is ſuch : | 
The king to the ſheriff of Yorkſhire, greeting: Put, &c, 
P. T. of Richmond, lately bailiff of the town of Richmond, 
chat he be before us, &c. to ſhew wherefore, whereas for the 
common proſit of our tealm of England it is agreed by the 
common council of the ſame reaim, that no == &c. by 
retail, under the forteiture of the ſame, the aforeſaid P. while 
he was bailiff of the {aid town of Richmond, oftentimes mer- 
chandized in wines and divers other victuals, to the value of 
one hundred pounds, in the aforeſaid town of Richmond, as 
well in groſs as in retails, and there fold them, as it is ſaid, in 
manifeſt contempt of us, and to the great damage of our peo- 
ple, and againſt the form of the ordinance aſoreſaid: And 
have, &c. Witneſs, &c. 


Mrit upon the Statute of Articgyli Cleri, that 
he do not diſtrain in the Glebe of Parſons ; 
nor in tne King's Highway. | 


L + writ that no diſtreſs be taken in the glebe land of 
the parſon by the ſheriff or other officer, is grounded 

upon the ſtatute of articuli cleri, cap. 6. By which ſtatute 
it appeareth, that the ſheriff nor other officer ſhall (a) not 
Gltrain in the King's highway, nor in the glebes of ancient 
— | times 


_ 


() See where a bailiff by warranty on a commiſſion out of the Exche- 
dauer to levy a ſum certain on the dean and chapter of C. on a tax granted 
o the king, diſtrained in parcel of the parſonage of the church of K. 
vhich was a ſanctuary, and the dean and chapter brought a gencral writ 

| of 
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Writ upon the Statute of Articuli Cleri, &c. 


times given to rectories, and if any ſheriff or other perſon do 
contrary, then he who is diftrained may fue this writ. 

And if a lay perſon be diſtrained in the king's highway, &c. F 
he ſhall have an action upon the ſtatute of Marlebridge. But 
a ſpiritual perſon ſhall have his action upon this ſtatute. But 
by the ſtatute of Marlebridge the king's officers may diſtrain 
in the highway. And after the writ delivered to the ſheriff, 
if he be diftrained again, he ſhall have an alias and pluries, 
and thereupon an attachment. And this writ is in itfelf a pro- 
hibition to the ſheriff; and the writ is ſuch: - ns 

The king to the ſheriff, &c. greeting: Whereas in the ar- 
ticles of the prelates and clergy of our realm granted by lord 
Edward lately king of England, our grandfather, with the 
aſſent of the nobles and great men of our realm, that diſtreſ- 


ſes ſhall not be made upon rectors by the ſheriff, or others our 


thereupon, to the prejudice of him the ſaid abbot, and to the 


miniſters, in the king's highway, or in the fees wherewith 
churches in times paſt have been endowed ; and now, from the 
grievous complaint of our beloved in Chriſt the abbot of Vale 
Royal, parſon of the church of K. we. underſtand that you, 
by colour of your office, have lately entered the lands and te- 
nements which are of the dowry and fee of the ſame church at 
K. and have grievouſly diftrained the aforeſaid abbot in the 
lands and tenements aforeſaid, and do not deſiſt to diſtrain 


manifeſt hurt of ecclefiaſtical liberty, and againſt the form of 


me articles aforeſaid : We willing to keep the eccleſiaſtical. 


[ 174 ] 


liberties unhurt command you, that you in no wiſe make 
any diſtreſſes in the lands and tenements which are of 
the dowry of the church aforeſaid, nor attempt any thing that 
may tend to the hurt or weakening of eccleſiaſtical liberty, 
and the diſtreſs (if any you ſhall have made) upon the ſaid 
abbot in the fee of his church aforeſaid, as before is ſaid, with- 


out delay you ſhall releaſe to him, &c. Witneſs, &c. 


And 


of treſpaſs; and for that he took it by virtue of a commiſſion and grant, 
though nothing had been done; yet he ſhall not be ſaid to come vi & ar- 
mis & contra pacem; and therefore the plaintiff ought to have aided him- 
felf by a ſpecial writ, or at leaſt by a replevin; and the plaintiff took no- 
thing by his writ, 26 Ed. 3. 70, and ſo note the liberty of the church 1s 
not exempted from temporal juriſdition. See the like caſe, where in 
treſpaſs contra pacem, for diſtraining in a ſanctuary, the defendant juſti- 
fies as the king's bailiff for iſſues loſt by the prior, and that a precept from 
the ſheriff came to the plaintiff, commanding him to levy it, &c, and that he 
entered, &c. for that he could not find any diſtreſs elſewhere, & c. and 
the writ was abated for that cauſe, i. e. it not being contra pacem. 25 


Kd. 3. 97. | 


Writ upon che Statute of Articuli Cleri, &c. 


And it feemeth, that the party who is diſtrained in the king's 
highway, or the parſon in the = of his church, ſhall 
have an attachment againſt the ſheriff, or other who diſtrained, 
although they never Red out before this writ of prohibition to 
the ſheriff; becauſe that the ſtatute is a prohibition itſelf to 
the ſheriff, &c. | | 

p And by the ſtatute of articuli ſuper chartas, cap. 12. the 
ſheriff ought not to make exceſſive diſtreſs for the king's debt, 
nor diftrain the plough cattle, if he can find others. And if 
the party will find ſureties to the ſheriff to pay the king's debt 
before the day of the return of the writ, the ſheriff ought to 
deliver back the cattle. And if the ſheriff do veel than 
is expreſſed in the ſaid ſtatute, the party upon that ſtatute ſhall 
have attachment againſt him, or be 
inhibit the ſheriff, that he do not diſtrain contrary to the form 
of the ſtatute ; and the writ is ſuch : | 


ſome time king of England, our grandfather, ordained for the 
amendment of the ftate of the people of his realm, it is con- 


and that if the debtor can find ſufficient ſecurity for the debt, 
until a day before the day limited to the ſheriff, that ſuch 
diſtreſs ſhall be releaſed in the mean time; we command you, 
that if I. of W. ſhall find you ſufficient ſecurity to anſwer us 


made fine with us before our juſtices of the bench, for licence 
of concord in a writ of covenant, and which you require of 
him by ſummons of our Exchequer, as it is ſaid, then the di- 
, ſtreſs which you make upon him upon the occaſion aforeſaid, 
id in the mean time ſuperſede by the ſecurity abovementioned: 
P And have you there this writ. Witneſs, &c. | 

And there is another form of writ in ſuch caſe, thus: 


The king to the ſheriff, &c. That too great diſtreſs ſhall 


nd not be taken for our debt, nor driven too far; and if the 

debtor can find ſufficient and competent ſecurity for thedebt un- 
. ul a day before the ſheriff's day, within which time the debtor 
may be able to acquire to himſelf relief thereupon, or other- 
wiſe ſatisfy the debt, that ſuch diſtreſs ſhall be releaſed in the 
mean time; we command you, that if I. of T. whom you 
Uſtrain, by virtue of a ſummons of our Exchequer to you di- 
rected, for eight ſhillings to be paid to us of his iſſues, for- 


ſeited before us and elſewhere before our juſtices, as it is ſaid, 


aforeſaid, for the ſaid debt until a day before your day, 
* which you are bound to account thereof, then in 


may ſue forth a writ to 


The king to the ſheriff of Derbyſhire, greeting: Whereas 


amongſt other articles which lord Edward of famous memory, 


tained, that too great diſtreſſes ſhall not be taken for our debts, 


at your next profer for one hundred ſhillings, by which he 


tall find you ſufficient ſecurity, 3 the artiele s 
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A 


Wait r40 Gize the Land of the Wike; fee, 


the mean time releaſe the diſtreſs (if you ſhall have cauſed any 
to be made upon him the ſaid I. by reaſon of the premiſſes) for 
the ſecurity abovementioned. Witneſs, &c. . 


Writ for to ſeize the Land of the Wife which 
lie holdeth in Dower, who marrieth herſelf 
without Licence. | 


IO Bs OTE, that if the tenant holdeth of the king in Fapite, ( 


263, 264» 1 J and dieth, &c. his wife ought not to marry herſelf|again 
265. without licence of the king; and it ſhe doth, then the kin 
may ſeize thoſe lands which ſhe holdeth in dower, until ſhe 
have paid a fine to the king, which is commonly one year's 


value of the land which ſhe holdeth in dower; and that is by 


the ſtatute of Prærog. Regis, c. 3. But it appears by the 
Regiſter, that the king ought to ſeize as well the land of 
the huſband, as the land of the wife which ſhe holdeth in 
dower. Fs 1 425 
Stamf. 9, And by the ſame reaſon, if the wife have other lands of her 
19. It is nat on inheritance, beſides the land which; the holdeth in dower; 
law. that-the king may ſeize that land alſo; and the writ in the Re- 
giſter for to ſeize the land, is ſuch; h 
The king to his eſcheator, &c. Becauſe Margaret, who 
was the wife of Edward baron Stafford deceaſed, who held of 
us in chief, hath married herſelf to Thomas of P. without the 
licence of us, or of our beloved and faithful Ralph Baſſet, tv 
404 whom we granted that which belonged to us of the marriage 
aforeſaid, as we have received information by the complaint 
of him the ſaid Ralph; we command you, if ſo it is, that 
then without delay you ſeize into our hand all the lands and 
tenements, as well of him the ſaid Thomas as of the aforeſaid 
M. in your bailiwick, and cauſe them to be kept ſafely, until 
you {hall have other matter in commands thereupon from us. 
Witneſs, &c. : | 


But now by 


ſtat e / N . 
= 16 0 marriages of his widows, as well as of his wards ; and that 


c. 46. the the woman may agree with him to whom the marriage 
compoſition granted, and by his aſſent or licence if the marry, it ſeemeth 
is given to the ſhall not pay a fine. And if ſhe marrieth without li- 
: rp) ape ao 1, cence, then he who marrieth her doth the king or his grantee 


with three Wrong; and that wrong ſeemeth to be the caule, that the "4; 
; ; a 


And ir appeareth by that writ, that the king may grant the D 


Writ upon the Statute, &e. 


ſhall ſeize the land of him who marrieth the king's widow of the coun- 


licence. | ſel of that 
CHRON 18 | court: So 


5 : . they may 
tax 2 reaſonable fine at their diſcretion, according to the” ſtatute of prerogativa 
regis. Stamf. 19. acc. | | 


And it appeareth by the Regifter, that the ſaid Thomas P. 175 J 
may agree with the faid Ralph Baſſet, for which the king 
ſhall receive his ſeizure; as appeareth rotulo clerum anno 
8 Ed. 2. But yet I conceive, that the king ought to ſeize but 
only the lands which the woman holdeth in dower, becauſe 
the ſtatute giveth no more, but that he fhall ſeize that which 
{he holdeth in dower ; for if ſhe will not claim nor ſue for Bro. Fi 
dower, it ſeemeth ſhe ſhall not be fined, nor none of her land 55 "IF 
ſcized: And alſo I conceive, that the king cannot grant the the gets 
marriage of his widows as he may do of his wards; for if ſhe dower at the 
will live fingle and not marry, ſhe may fo do, and ſhall not gt a 
; E f 1 r 
pay any fine. Ideo quære. | 5 
mittee with- 
out oath, quære, whether ſhe may marry without licence. Stamf. 19. No, becauſe 
preſently upon the aſſignment ſhe is a tenant to the king, and not to the heir. 


Stamf. Prærog. 18. 40 Aſſ. 36. The king's widow had dower without aſſigument. 
Vide Stamf. 18. 35 H. 6.5%, | | 


Writ upon the Statute de Anno Primo Fd. - 
c. 12 & 13. Where the King's Tenant 
alieneth without Licence. 


* 


| NOTE; where the king's tenant who holdeth of the king Br. Tenure 


in chief, as of his crown, alieneth the land which he ſo 34. 

holdeth of him (4) for life, or in tail, or in fee, without the 45 Ed. 3. 6. 
king's licence, then the king ought for to ſeize the land for a | 
fine, Kc. But if a man holdeth of the king, as of any ho- 

nour, or caſtle, or manor being in his hands, which he hath 

by deſcent from any collateral anceſtor, and the tenant doth 

alien, as above, his lands without licence granted him by the 

king; then if the ſheriff or eſcheator wi diſtrain or 3 


(a) See contra 24 Ed. 3. 71. but 45 Ed. 3. 6. accords; yetſce here infra, 


weil alienation for life or in tail, a contra formam cel'ationis does 
ie, | | 


— 


Writ quod Clerici non eligantur, &c. 


the poſſeſſion of che alienee, he ſhall have a writ upon the 
| ſtatute of 1 Ed. 3. cap. 13. which ſhall be ſuch : ; 

405 The king to his eſcheator beyond Trent; or, to his ef. 
cheator in the county of S. greeting: Whereas it is appointed 
by the common council of our realm, that no man be grieved 
by reaſon of purchaſing of lands and tenements which are 
held of us as of honours, (the licence of our progenitors for- 
Br. Tenure merly kings of England, or of us ſor this purpoſe not being 
33. obtained); we command you, that you do not diſturb R. the 
ſon of I. of C. chaplain, by reaſon of the purchaſe which he 
made in the time of lord Edward lately king of England, of 
Robert of Samby, knt. of one oxgang of 5 with the appur- 
tenances in E. which he holds of us in chief as of the honour 
of T. as it is ſaid, if ſo they hold of us, againſt the form of 

the ſtatute abovementioned. Witneſs, &c. | 
And upon that he ſhall ſue an alias and pluries, vel cauſam 
nobis ſignifices, &c. And thereupon an attachment againſt 
the eſcheator or ſheriff, if they diſtrain or diſturb him after 
that writ directed unto them, if the lands be holden as abore 
Br, Tenure is ſaid. But it appeareth by that writ, that a man may hold 
32. Stat. of the king in capite, as of an honour, but the ſame is againſt 
— the Regiſter in the beginning of the Regiſter; as appeareth 
by the præcipe in capite : But the uſe at this day is to take 
a fine of him who holdeth of the king of any honour, which 
is the ancient inheritance of the king, who alieneth his land 
without licence: But quzere what in right ought to be done 

in that caſe. 


* 


Writ quod Clerict non eligantur in Officio Bal. 
livi, Sc. pro Terris ſuis. 


F a man, who holdeth certain lands or tenements, by 3 


reaſon of his ſaid lands ought to be choſen bailiff, or 
beadle, or reeve, or in ſuch like office for his lands; if ſuch a 
man be made a clerk, or is within holy orders, then he ought 
not to be choſen into ſuch office for his lands. And if he be 
elected to ſuch office of bailiff or beadle, &c. he ſhall havea 
Writ to diſcharge him, which ſhall be ſuch : | 
The king to the bailiffs of I. of L. greeting: Whereas ac. 


cording to the law and cuſtom of our realm of England clerks 


ordained in holy orders ought not to be choſen to the office o 


bailiff or bedel, nor have hitherto been accuſtomed ; and no 
| | | ye 


3 — roger 8 IL 


wit wat Paſtors nen Probendarier Ae 


we have received information on the behalf of F. of M. maſter 
of our hoſpital of C. chaplain, that you have now of late 
choſen him the ſaid maſter to the office of bailiff or bedel of 
the manor aforeſaid, and endeavoured to compel him to take 
upon him that office, to the great damage of him the ſaid 
maſter, and againſt the law and cuſtom aboveſaid ; whereupon 
he hath beſought a remedy to be provided for him by us, and 
becauſe it is not conſonant to right, that the ſaid maſter (who 
continually ſerveth us in the ſaid hoſpital for our ſafe eſtate, 
and for the ſouls of our anceſtors ſome time kings of England, 
and for the eſtate of the ſaid hoſpital, and in + ofa maſſes, 
in alms, and other pious works to be maintained and ſuſtained 
in the ſaid hoſpital) ſhould be compelled to ſtay elſewhere 
out of the ſame hoſpital about ſecular affairs; we command 
you, that you altogether ſuperſede the diſtreſs and compulſion 
(if any you ſhall have made upon him the ſaid maſter to take 406 
upon him the office of bailiff or bedel in the manor aforeſaid) [ 176 J 
and releaſe the ſame without delay, and that the monies, if 
any, for amercements or otherwiſe, for the cauſe aforeſaid, 
you ſhall have levied upon him, you cauſe to be reſtored to 
the ſame maſter without delay, under the peril that may fall 
thereon. Witneſs, &e. And he may have an alias and a plu- 
ries, and attachment upon the ſame. 8 


Writ that Parſons nor Prebendaries ſhould not 
be charged for their Goods in their Poſſeſ- 
ions to Fifteenths, which are annexed to 
their Prebends. 


A PHE (a) writ for prebendaries or other ſpiritual perſons Bro. Quiad- | 


by 3 to be diſcharged for their goods of the benefice in their 184. 
$4 poſſeſſions lieth, where the ſheriff or collectors of the fif- 
14 : | teenths 
of (lc) Seea writ in the Regiſter 181. that charges thoſe who are tenants 


in ancient derneſne, and thoſe who are burgeſſes, with tenths, and other 


EA towns only with fifteenths, except the grant were ſpecial, Rot. Parl. 20 

Ed. 3. Nu. 24. Note; if A. leaſes to B. lands for years which lie in C. 
ac⸗ and D. B. ſows the land in C. and after a fiſteenth is granted, and B. 
erk; ſevers and inns the corn 3 and B. having beaſts commoning in D. which are 
«of levant and couchant in C. 1. If B. be taxed to his fifteenth by his good*, 
non &c, this ſhall diſcharge A. ſo that he ſhall not pay the fifteenth for the f ent. 


7 H. 4. 33. 2. If the corn is ſevered and inned at D. after the fifteenth 
we granted, 
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20 Ed. 1. quod vide; and fee 29 Ed. 3. 20. But if an abbot was ſcilcd at 


Writ that Paſtors nor Prebendaries, &c. 


teenths will diſtrain the parſons or prebendaries in their ſpi- 


ritual poſſeſſions by their goods being in their poſſeſſions, 


to be contributories to the payment of taxes or fiſteenths 
granted, &c. And if they be diſtrained, they thall have ſuch 
writ : | E 

The king to the taxers of the tenths and fifteenths to us laſt 
granted by the commonalty of our realm of England in the 
county of Glouceſter, greeting: It is ſhewed unto us on the 
behalf of W. prebendary of the prebend of B. in the church 
of S. that by reaſon of the tenths and fifteenths aforeſaid 
granted to us by the laity, you unjuſtly intend to aſſeſs, tax 
and levy upon the proper goods of him the ſaid W. of the 
temporalties annexed to and iſſuing out of his ſaid prebend 
(which are taxed to the tenth amongſt the ſpirituals in all 
taxations to the payments of ſuch tenths, and of which tenths 
have been accultomed to be given) the aforeſaid tenth and 
fifteenth among the laity, to the great damage and prievance 
of him the jaid W. And becaute we will not that the ſame 


W. be charged for ſuch his goods (of which he gives us the 


tenth amongſt the ſpirituals) for ſuch tenth and fifteenth 
granted to us by the laity; we command you, that you in no 
wife moleſt or aggrieve him the ſaid W. in his goods which 
are taxed to the tenth amongſt the ſpirituals (and of which he 
gives us the tenth as is aforeſaid) by reaſon of the tenth and 
fifteenth aforeſaid granted to us by the laity, and the diſtreſs, 
if you ihall have cauſed any to be made upon him on that oc- 
caſion, cauſe to be releaſed to him without delay: Provided 
that he anſwer to us for ſuch tenth and fifteenth of the lands 
and tenements, if any were purchaſed by him the aforeſaid 
W. or his predeceſſors to the ſaid (a) prebend, after the 


twentieth 


granted, if it be before the tax thereof, and he is taxed for thoſe god: 
after the inning of them, the tax is void, for they ſhall be taxed in D. 21 


Id. 3. 42. 3. B. ſhall not be taxed in D. for the beaſts which are there 


commoning, it they are not 1: vant and couchant there. 18 Ed. 3. 11. 4 
He may be 4iſtrained in C. by the collector of the town of D. after a tax 
ſo made in D. 2 H. 4. Quind 3, And note well; when collectors are 
made ol fiftecrthe, they may diſtrain a man without aſſeſſment, by the per- 


tion of his goods according to the eſtimation; and if he be eſtimated moe 


than is reaſenable, he ſhall have a plea to diſcharge himſelf from the fer- 


plulage. 20 Ed. 3. Avowry 130. 


(a) Note; that in the twentieth year of K. Ed. 1. all eccleſiaſtical be- 
nefices were taxed; and therefore according to that rate they are charged 
to the king, on a tenth granted by convocation, (they are diſcharged o. 
tenths, & c. there) 19 H. 4. 33. But if an abbot be leited cf a ſcignict), 
20 Ed. 1. ard after that tme the tenar.cy eſcheate, as to that it is taxabic 
among the laity, but the ſeigniory. was annexed to the ſpiritualty. Ann» 


that 


Writs directed to make | Proclamation, &. 


twentieth year of lord Edward ſome time king of England, 
our grandfather, according to the goods and chattels being in 
the gi lands and tenements and coming forth of the ſame, as 
is juſt. Witneſs, &c. And upon that he ſhall have an alias 
and pluries, and attachment. 


Writs directed to make Proclamation, that 
none caſt Filth or dung into Ditches or Ri- 


vers near Cities or Boroughs, made Anno 


12 R. 2. cap. Io. 


B i any one caſt any dung, filth ar dae cattle into 


ditches, waters, or other places which are next to any 
city, borough or town, he who will may ſue forth a writ di- 
rected unto the mayor, or ſheriff or bailiff of ſuch town, &c. 
That they make proclamation that none ſo do, and that thoſe 


that have ſo done, that they cauſe to remove and carry away 


the ſame from thence: And this writ is founded upon the 


- Natute of 12 R. 2. cap. 13. and the writ is ſuch: _ 
The king to his bailiffs of the town of Newcaſtle upon 


Tine, greeting: Whereas in the ſtatute ſer forth in our par- 
liament held at Canterbury in the twelfth year of our reign, it 


that time, and afterwards made a leaſe at will, or for life or years, the 
leſſee ſhall not pay the fifteenth, for it is the abbot's land, 2g Ed. 3. 
Quinzime 1. alſo if the abbot was ſeiſed of a grange, annq 20 Ed. 1. and 
atterwards habitations are made there, and the grange becomes a town, 
they ſhall not pay to the fifteenth, becauſe the abbot who is lord pays 
tenths with the clergy for the ſame land 11 H. 4. 36 per Thirn. See 
Rot. Parl. 15 Ed. 3. Art. 25 & 32. Poſſeſſions of churches purchaſed 
and appropriated, not taxed among other temporalties in the tax of tenths, 
but charged with fifteenthe, &c. 

See Rot. Parl. 20 Ed. 3. Art. 44. Religious men who paid tenths 
among the clerks, and only paid them 20 Ed. 1. diſcharged of fifteenths, 
for the poſſeſſions of which they paid tenths, and of the lands whereof they 
did rot pay tenths being charged with fifteenths. 5 

See 11 H. 4. 37. per Thirn. If an abbot had a manor, Anno 20 Ed. 1. 
for which he was charged with tenths, and afterwards aliens it: Now 
the alienee ſhall pay to the fifteenth ; but if it comes to the abbot again, 
he ſhall not pay to the fifteenth aſſeſſed after it ſo re turned; but if the 
alience was taxed to the fifteenth before, and it afterwards comes to the ab- 
bot, he may diſtrain for it, otherwiſe if the abbot comes thereto by his re 
verſion. Rot. Parl. 1 R. 2, Nu. 103. e 
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Wiit directed to make Proclamation, Ke. 


is amongſt other chings contained, that proclamation be made 


408 


| Pail 
[ 177 I ggainſ 


him; tamen quarre: 


as well in the city of London as in other cities, boroughs, 
towns, and the ſuburbs thereof, where it ſhall be needful, as 
well within liberties as without, that all they which do caſt 
and lay annoyances, dung, garbages, intrails or other ordure 
in ditches, rivers, waters and other places within, about and 
near the divers cities, boroughs and towns of our realm of 
England and the ſuburbs thereof, ſhall cauſe them wholly to 
be removed and carried away before the feaſt of, &c. under 
the penalty of twenty pounds to be paid to us, and that the 
mayors and bailiffs of every ſuch city, borough and town, and 
alſo the bailiffs of liberties, ſhall compel them to do this under 
the like pain; and moreover that proclamation ſhall be made 
as well in the ſaid city of London as in other cities, boroughs, 
towns and other places abovenamed, that none of whatſoever 
condition he be, cauſe to be caſt or put from thenceforth any 
ſuch annoyance, garbage, dung, intrails or any other ordure 
an the ditches, rivers, waters and places aboveſaid ; and if any 
ſhall do this, he ſhall be called before the Chancellor by writ 
at his ſuit that will complain thereof, and if he be found 
guilty, he ſhall be puniſhed at the diſcretion of the chancellor, 
as in the ſtatute aforeſaid is more fully contained; and now 
on the behalf of our beloved in Chriſt the prior and friars of 
the order of hermits of ſaint Auguſtin of the ſaid town of 
Newcaſtle upon Tine, we underſtand, that many men of the 
ſame town have caſt and laid dung, garbage, intrails and other 
ordures in a certain way which a near the manſion of the 
aforeſaid prior and friars in the ſame town, to the nuſance of 
them the ſaid prior and friars and others converſant and 
fling there, and to the manifeſt peril of the town, and 
the form of the ſtatute aforeſaid; we willing that 
ſtatute to be inviolably obſerved command you, ſtrictly injoin- 


8 you make proclamation in the ſaid town on our be- 
4 U 


that none, of whatſoever condition he ſhall be, do caſt 
or lay any annoyances, garbage, dung, intrails or ordures 
whatſoever in the — D- way, and that all and every one 
who ſhall caſt or lay ſuch annoyances there, do remove and 
carry away the ſame without delay, according to the form of 
the ſtatute aforeſaid. Witneſs, &c. 
; And it ſeemeth, that the Chancellor may award a pone 
againſt him, or an attachment, to make him come beſore him 


in the Chancery; and there puniſh him Dee, N his diſ- 


eretion. And it ſeemeth, that he who is grieved by that nu- 


ſance may have an action upon the ſtatute againſt him who 
did the nuſance, and recover damages for the nuſance done to 


But 


OP ð§W.¹ . TT on td oo en TOS 84; 
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Writ of Aſſiſe of Novel Difſetfin: 


But by the common law, if a man doth any thing to the 
annoyance of my freehold, or of my land in which I have an 
eſtate for years, I ſhall have my action upon the caſe for the 
ſame, or a writ of nuſance, if it be annoyance unto my free- 
hold. | | | 


Writ of Aſſiſe of Novel Diffeifin. 


a PHE writ of affiſe of novel difſeifin lieth where tenant 


C 


for life, or tenant in fee-ſimple, or in tail, is diſſeiſed of 
his lands or tenements, or put out thereof againſt his will, 
that is a diſſeiſin; and he ſhall have an aſſiſe of novel diſſeiſin 
of that ouſter, &c. 


eee te the Regiſter is, that if a man will bring 


(a) an aſſiſe of novel diſſeiſin of lands in the county where the 


Common Pleas is; that then the affife ſhall be brought in the 
Common Pleas; and if the Common Pleas be in one county, 
and the King's Bench in another county, if the aſfife ſhall be 


brought of lands in the county where the King's Bench is, 


then the affiſe ſhall be brought and returnable in the King's 
Bench : And if both the benches be in one county, the uſage 
is to bring the aſfiſe in the Common Pleas or King's Bene 

at pleaſure; but that, as I think, is againſt the rule in the 
RO | | 
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nd the affiſe of mortdaunceſtor ſhall be brought in the See before 
like manner, as the affife of novel diſſeifin ſhall be, before the 19. acc. in 


juſtices of the Common Pleas or King's Bench ; and in the 
affiſe a day certain ſhall be put, thus; uſque in diem Jovis 
| L12 poſt 


(a) See Mag. Chart. c. 12. That recognitions of novel diſſeiſins, and 
de mortdaunceſtor ſhall not be taken but in the proper county. A eryer of 
the Common Pleas for life, the court then held in com! S. is diſſeiſed, and 
brings his afliſe, then the court is removed to Weſtminſter ; yet the plea 
ſhall be continued in C. B. and the aſſiſe ſhall be ——— niſi prius in the 
county of S. where the diſſeiſin was. 7 H. 4. 45. 8 Ed. 4. 16. 19 Afl. 
45. Although the court be removed, and alfo the office ; yet the afliſe 


ought to be brought, and the view made where the diſſeiſin commenced, 


and he may well enough recover the ſeifin there, 8 Ed. 4. 10. 7 Ed. 

3. 57. Nich. Dagworth's Caſe. Sce Dyer 250. Judgment may be given 

in C. B. on 2 verdiet adjourned thither for difficulty 3, and ſo on a foreign 

iſſue where it is found aver, &c. if the plaintiff will releaſe his damages. 

See an adjournment of an aſſiſe from one county to another, without any 

zan Dyer 376. L. 5 Ed. 4. 134. Cate de Com' Salop. 22 H. 
„ 11. / SEL 


attaint. 
Vide 7 AF. 

. Br. Aſo 

120. 


Writ of Aſſiſe of Novel Diſſeiſin. 


poſt quindenam, &c. But in affiſes of mortdaunceſtor the 


common day ſhall be in quindena, &c. vel in octabis, &c, as in 
other 3 . | | 


And in an aſſiſe of novel diſſeiſin in the Common Pleas or D 

in the King's Bench, the juſtices may give day out of term, 

| thus, uſque ad diem Jovis proxime poſt feſtum S. Luciæ, &c. 

P 8 44. becauſe that the aſſiſe hath not any day of return in the term, 
wag _ but day certain, which the juſtices will give, and that may as 
their patent well be out of term as in term. And by the ſtatute of (a) 
ought to be articuli ſuper chartas, in every writ of ſummons and attach- 
dated fifteen ment there ought to be fifteen days betwixt the date and the 
days before return thereof; but in aſſiſe of novel diſſeiſin in the Common 
the day. Pleas or in the King's Bench there needeth not be fifteen days 
between the date and return thereof, as it ſeemeth by the 


ſtatute. | 
con * 9- And in an aſſiſe of novel diſſeiſin ſued before juſtices in E 


4 1 eyre, or before juſtices of the King's Bench or Common Pleas, 
300. the plaintiff ought not to have any patent to the juſtices, for 
410 they have authority without a patent; and ſo have juſtices of 
aſſiſe authority to take aſſiſe of novel diſſeiſin without any 
| gry made unto them by the ſtatute of Weſtm. 2. cap. 13. 
ut then the form of the writ is ſuch: | 

The king to the ſheriff, &c. (5) A. hath complained unto F 

us, that B. unjuſtly and without judgment hath diſſeiſed him 

of his freehold in C. after the firſt © 

Henry, ſon'of king J. into Gaſcoigne ; and therefore we com- 
mand you, that if the aforeſaid 4. ſhall make you ſecure to 
proſecute his claim, then cauſe that tenement to be re- ſeized, 
and the chattels which were taken in it, and the ſame tene- 

; ment with the chattels to be in peace until the firſt aſſiſe, 
Which when our juſtices ſhall come into thoſe parts, and in the mean 
aq = time cauſe twelve free and lawful men of that venue to view 
party quo- that (4) tenement and their names to be put into the writ, - 

dammodo. and 


(a) It ſeems that the ſtatute artic* ſuper chart. gives the averment of 
not attached by fifteen days. 10 Aff, 40. 12 Af. 4. Por before that 
ſtatute, perſons ſo attached were not to have the ſummons of fifteen days. 
BraR. I. 4. c. 16, 182. | | | | 

(5) If the writ be monſtravit nobis, it ſhall abate, 11 H. 6. 20. and ſo if 
injuſte & fine judicio be omitted; ſo if the writ compriſes the certainty of 
the demand, quzre. | 

(c) See Well. 1. cap. 38. Yet it ſeems though thoſe words are not in 
the writ, if it appears to the court by the plea, that the diſſeiſin was 
after that time, the writis good. Note; it is a good ples to ſay, that he 
was not diſſeiſed after the time of limitation. 13 H. 4. 16. ; 

(d) Note; if it appears by examination, that the jurors have bad 8 
view of the tenements of their own proper notice, without the calling them 
thereto by the ſheriff, & c. it is well enough. Dye 61. | 


paſſage of lord king 


Writ of Aſſiſe of Novel Diſſeiſin. 


and ſummon them by ſummoners, that they be before vide 7 Aff. 


the juſtices aforeſaid at the aſſiſe aforeſaid ready to make re- 12. Br. Aſ- | 


cognizance thereupoon, and put by gages and (a) ſafe pledges fiſe 122. 


the aforeſaid B. or (if he ſhall not be found) his bailiff, that 
he may be then there to hear that recognizance, &c. And 
have there the ſummoners, the names of the pledges, and this 
writ, &c. 


G And if the writ of aſſiſe be brought before other juſtices 


than before the juſtices of affiſe in the ſame county, then the 
writ ſhall be in another form, which is ſuch : Rot. Parl. 
25 Ed. 3. no. 35. 


H The king to the ſheriff, & A. and B. his wife, have 


complained unto us, that C. unjuſtly, &c. hath (6) diſſeiſed 
ther; or, the aforeſaid B. of her freehold in N. And there- 
fore we command you, that if the ſaid A. and B. ſhall make 

ou ſecure, &c. in peace until a certain day, which our be- 
load and faithful R. and F. ſhall make known to you, and in 
the mean time, &c. and ſummon, &c. that they may be then 


before the aforeſaid R. and F. and thoſe whom we ſhall have 


aſſociated unto them, at a certain place which the ſame R. 
and F. ſhall make known to you, ready thereupon to make re- 


cognizance. And put, &c. 


I And upon that writ they ought to have a ſpecial patent 


directed to the ſame juſtices, becauſe they are not the 
2 of aſſiſe of that county, and the patent ſhall be 
uch: 155 | 


K (c) The king to his beloved and faithful R. and F. greet- 
ing: Know ye, that we have conſtituted you our juſtices, to- 


gether 


(a) If any ſtranger finds pledges it ſuffices, for he ſhall be intended bailiff, 
8 H. 4. 6. and if the bailiff returns attached per plegios, it is well, though 
it be not ſaid, quod defendens non eſt inventus, for it ſhall he intended. 
See 26 Aſſ. 33. 28 Aſſ. 40. and if the defendant appears, it is ſufficient 
tho' he was only ſummoned by fifteen days, and not attached by pledges 
or goods. 34 Aſſ. 1. and note; four or more defendants may find two 
pledges in the county, 8 H. 4. 6. and ibid. the trial of the attachment ſhall 
be by oath of the bailiffsz and per cur. If the defendant be returned ni- 
bil, the aſſiſe ſhall be taken by default, without ſpeaking with the bailiff, 
7 Al. 12, and nihil habeat is a good return in aſſiſe, without ſaying non eſt 
inventus, for he may be attached by pledges, 11 H. 6, 4. and ſee there fol. 
3. though nihil be returned, yet the aſſiſe ſhall be awarded. | 


(b) A writ brought by baron and feme, was quod diſſeiſivit eos; where 


| but if not guilty be pleaded, and this matter be found by verdiQt, it ſhall not 


the diſſeſſin was before the coverture, it ſhall abate by plea of the tall 
abate the writ, 14 H. 6. 7 H. 7. 24. 4 AT, 6. 24 Ed. 3. go. and yet 


if a feme diſſeiſeth, and then takes huſband, the writ ſhall be quod difſeis / 


ſiverunt. 7 H. 7. 2. 4 Ed. 4. 17. * 
(c) Note; the patent remains with the plaintiff. 33 H. 6. Aſſiſe 460. 
The juſtices may call the jury, though the party does not ſhew his * 
| or 
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Wi of Alte of Novel Dilleifio: 


gether with thoſe whom we have aſſociated unto you, to take 

the aſſiſe of novel diſſeiſin which A. and B. his wife have ar- 

raigned before you by our writ againſt C. of tenements in N. 

And therefore we command you, that at a certain day and 

[ 278 J place which you ſhall appoint for this purpoſe, you take that 
aſſiſe, doing thereupon that which W ee accord- 


ing to the law and cuſtom of our rea aving to us the 
amercements forth coming thereof: For we have commanded 
our ſheriff of Lincolnſhire, that he cauſe to come before you 
that aſliſe at a certain day and place, whereof you ſhall give 
him notice. In witneſs whereof we have cauſed theſe our let- 
ters to be made patent. Witneſs, &c. | 
And if the writ aforeſaid be directed to the ſheriff, and 4 
thoſe who are aſſigned by the writ to be juſtices of that aſliſe, 
be the juſtices of aſſiſe in the ſame county, then it ſeemeth 
the pony needeth not to have a ſpecial patent to them for that 
29 A, 40. aſſiſe; for their (a) general patent to them to take affiſes ſhall 
bdbe ſufficient for that aſſiſe and all other aſſiſes: For the jul. 
tices of aſſiſe uſe but to make one general precept for all aſ- 
ſiſes according to their general commiſſion and patent; and not 
to make a ſpecial precept for every ſpecial writ directed to the 
ſheriff, and eſpecial patent made unto them to take any ſpecial 
aſſiſe for ſuch party. | | 
And if an affiſe be brought in the Common Pleas or B 
King's Bench, there the form of the writ is: | 
A. hath complained unto us, that B. unjuſtly, &c. (until) 
in peace until Saturday in the octave of faint Michael next 
coming ; or thus, until Saturday next after the morrow of 
 All-Souls next coming, and in the mean time, &c. and ſum- 
mon, &c. that, &c. before us at W. or before our juſtices at W. 
ready thereupon, &c. 
And in aſſiſe when he purchaſeth the writ, he * to find (: 
x way in the Chancery; and then the form of the writ is 
OY | 
The king, &c. A. hath complained unto us, &c. unjuſtly, 
&c. diffeiſed him of his freehold in N. after the firſt paſſage of 
lord king Henry, fon of king J. into Gaſcoigne; and becauſe 
the aforeſaid A. hath made us ſecure to proſecute his claim 
by C. and D. in your county, we command you, that you 
cauſe that tenement to be reſeized, &c. as above. 4 


For if he brings his patent before the aſſiſe ought to be awarded, it is time 
enough. 3 H. 4. Aſſ. 368. See BR. 2. Aſſ. 368. 34 AN. 8. 

(a) And yet ſee 5 Ed. 4. 133. a general patent is ſufficient for all aſ- 
lifes arraigned before the patent, but for thoſe arraigned after the general 
patent, there ought to be a ſpecial patent, Qnære. 29 Aſſ. 40. 
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D And n form of the writ againſt a body corporate 
is thus (2): | 
D A. As; complained to us, that B. mayor of the city of C. 412 
and the commonalty of the ſame city, unjuſtly, &. Or thus; 33 Kd. 3. 
A. hath complained unto us, that I. abbot of the bleſſed Mary _ 4 1 
of York, and friar P. of C. a monk of the ſame abbot, and; d. 2. 1 
friar I. of P a convert of the ſame houſe, unjuſtly, &e. Or 


Avowr 
thus; C. chaplain of the chauntry in the church of N. hath 206. 7 
complained unto us, that B. unjuſtly, &c. | 2 3. 
It a man have a rent-ſervice, or a rent- charge, or rent-ſeck, OW 
iſſuing out of land for life, in tail or in fee, 7 he be diſſeiſed 3 Aſl. pl. 18. 
of the rent, he ſhall have an aſſiſe, and the writ ſhall be ge- Plow. 86. b. 
neral, that unjuſtly, &c. he hath diſſeiſed him of his freehold 11 Ed. 2. 
in N. and mall make his title to the rent. Garranty 


(5) And the rule in the Regiſter is, That when a man is 83. 
diſſeiſed of a rent- charge or > a rent ſeck, it behoveth that 
all the tenants of the tenements charged be named c) in the 
writ of affiſe, and all the land put in view, although he were 


diſſeiſed but by one tenant only, but it is otherwiſe of a rent- 
ſervice. - | 


E And in an affiſe of novel diſſeiſin a man ſhall not vouch 9 H. 5: 13. 
any one, unleſs he be named in the writ, and preſent when he? Ed. 6. 89. 


is vouched, and would preſently enter into che warranty, and * * 
warrant the land, &c. . 


31. 
But 


(a) Note; an aſſiſe of rent lies againſt the pernor only, or againſt all, or 
2gainſt the one, or the other, 9 Ed. 4. 11. But if an aſſiſe brought 
againſt the pernor and the tenant, the tertenant ſhall not plead in bar. 12 
H. 4. 21. Aﬀ. 1. 

Note; an aſſiſe of rent-ſervice may be brought againſt the tenant in 
right, though he be not tenant of the land, as againſt the meſne, 17 Ed. 3. 
69. and in ſuch caſe, though he be diſſeiſed, 9 Ed. 3. 8. or if he makes a 
gift in tail, contra if he makes a feoffment, though the feoffee does not 
give notice, 3 Ed, 3. 21, See 33 Ed. 3. Aſſiſ. 456. the pernor ſhall be 
named, elſe it ſhall abate. Note; in a precipe of rent againſt A. who 
pleads that the tenements put in view are three acres, whereont the rent 

is ſuppoſed to iffue, and that one B. holds a meaſe not named, ie is no 
plea without ſaying that he is pernor of the rent; adjudged 21 Ed, 3. 33. 
An aſſiſe lies of tithes againſt the pernor, without naming the teaant, for 
tithes are not iſſuing out of the land. Dyer 82. See Sir Nicholas Acton's 
caſe ; if A. has a rent, and B. levies the rent, claiming the rent, and it is 
not paid to A. B. is pernor, and the aſſiſe muſt be brought againſt him, 
and not only againſt the tertenant, per Fitzh, But Shard denied it, and 
ſaid, it could not be intended the ſame rent. 30 Aſſ. 3. See it — * 
againſt the pernor alone. 22 H. 6. 23. „ 


(6) And fo it ie, though it be a rent-ſecks which once was « rent= 
ervice. : 
(e) Although he be out of court by his default, 14 Aſſ. 1. and there be 3 


recovery in value, 16 Aſſ. 19. and he ſhall vouch or haye aid of him, who 
named ia the writ only, 9 H. 8. 13. F 
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1 Inft. 20 b. (a) But in an aſſiſe of mortdaunceſtor he may vouch at F 
1 5. 7. large. Ard a man ſhall have aſſiſe of novel diſſeiſin of an 
14 ; „ office, if he have the ſame for life; and the writ ſhall be, 
401. that he hath diſſeiſed him of his freehold in D. and he ſhall 
9 H. 4. 6. make his plaint of the office, and ſhew his title in the 
8 Ed. 4. 16. plaint. 1 = 2M 
'4 And ſo if a man have any profit granted unto him out of 
Br. Aſſiſe land for life, or in fee, as to have the fruit of apples, nuts, 
145- acorns, or other profits whatſoever, he ſhall have an aſſiſe of 
| them, if he be diſſeiſed of them, as appeareth by the ſtatute of 
| W Welt. 2. cap. 25: (5). 
31 Ed. 1. And fo of toll, tonnage, paſſage, pontage, pannage, and G 
Al. 440. other like. And if tenant by ftatute-merchant, or by (c) 
415 ſtatute ſtaple, be diſſeiſed of any lands which they have in A 
execution until their debts be levied, they ſhall have an aſſiſe 
of novel diſſeiſin, and recover their term; and yet they ſhall 
have but a chattel, ſcil' the land for the certain term of 
years, but that is by reaſon of ſtatutes thereof made. 
And fo he ſhall have an affiſe, &c. of the land which he 
| | hath in execution by elegit, if he be deforced thereof, by the B 
| | ſtatute of Weſt. 2 cap. 18. | LO 
(4) And by the ſtatute of Weſt. 2. cap. 25. Aſſiſe is H 
| given, if one with his cattle do eat the e le of ano- 
$1 : ther, the other may have an aſſiſe of the paſture, and waive 


2 . 


the poſſeſſion, although the other do not claim the freehold of 
27 Aﬀiſes!, And ſo if the lord, or other man who hath a rent iſſuing 1 
Br. Aſſ. 274. gut of the lands, do often diſtrain for the rent or ſervice { 
| es where none is behind, the tenant may have an aſſiſe for this { 
|. 1.7.5, diftreſs by (e) the common law. And that affiſe lieth be- c 
0 14 H. 6. 26. tween the lord and the tenant, or between the lord paramount y 
27 Af. 21. and t 
f 7 - 0 
| (a) See the notes at the end of this writ of afliſe of offices, &c. * 
| (5) And ſo of eſtovers, & c. if the tertenant cuts down the wood, &c. h 
| 2 H. 4. 11. but the ſtatute does not extend to an eaſement as a way, &c. c( 
ö | thereof an aſſiſe does not lie. 34 Aff, 14, See a plaint of eſtovers in time 
| of R. 2. F. Grants 104. | | 
* (e) If the tenant by ſtatute be ouſted, the tenant of the freehold ſhall 
have an aſſiſe, and alſo the tenant by the ſtatute, and if the one recovers firſt, 
the writ of the other ſhall abate. 12 H. 6. 4. c m 
(4) See by the ſtatute 32 H. 8. in an aſſiſe for tithes, the writ ſhall be ſe 
de libero tenemento, and he ſhall make a ſpecial plaint and title therein. pa 
Dyer 83. 2 an 
(e) See 28 Aſſ. 50. No afliſe lies, for too often or exceſſive diſtraining, _ 
or for diſtraining for homage, fealty or ſuit. For, for theſe duties no ſei 
diſtreſs can be exceflive. 42 Ed. 3. 26. And in this writ a ſtranger being FE 
tertenant may plead rien arregr. See 27 Aſſ. 57, 28 Aſſ. 50. 20 Ed. 3 fa 


AT, 93. 


one man in ſeveral towns, or againſt ſeveral men in ſe- ceſlavit, 


A If a man be ſeiſed of parcel of a rent which is payable at a s Ed. 4. 2. 


B the whole rent. And if a (a) man do diſtrain for his rent Fits. 288. 


have one affiſe of ſeveral rents, or of land and rent, and offi 15 AM. 44- 


. reſcuſſor ought to be named. 26 Aſſ. 52 and 39. Vide Poſt. K. [ 


Writ of Aſſiſe of Novel Diſſeiſin. : 
and the tenant paravail, as appeareth 27 Aſſ. 51. But it The plain- 
ſeemeth reaſonable, that the tenant have the aſſiſe of ſovien Pha 2 
foits diſtrained againſt him who claimeth a rent-charge out ot | ny + le 
land; tamen quære. And if a man ſueth divers aſſiſes againſt ae 


veral towns, he may ſue forth a patent to the Juſtices & e. 

for all thoſe aſſiſes; and the form of the patent ſhall be 2% Ed. 3. 

ſuch: | 55 To 1 
The king to his beloved, &c. greeting: Know ye, that we 

have conſtituted you, &c. to take the aſſiſe of novel diſſeiſin, 

&c. which, &c. of tenements in N. and to take the aſſiſe of | 179 ] 

novel diſſeiſin which A. &c. before you by our other writ 

againſt, &c. of tenements. And ſo if there ſhall be more. 


day, and afterwards the tenant wil! not pay the reſidue of the _ 3. 7. 
ſame rent which is due at the {ame day, he who ought to have 2 EY: 15 

| „„ 129. 
the rent ſhall have an aſſiſe of novel diſfeiſin of thg whole g a. pl. 4. 
rent, as well of that which he is ſeiſed of, as of the fefdue, 29 Aſſiſe 22. 


and that ſeifin of parcel of the rent ſhall be to him a ſeiſin of Br. Aſſ. 302. 


endent an aſſiſe for the ſame rent, he ſhall abate his aſliſe; 7 os _ 
25 if he diſtrain for homage pendent the aſſiſe for rent, 29 AC. 34. 


which is parcel of that ſervice, that ſhall not abate the aſ. 
ſiſe, for an aſſiſe doth not lie of homage. | 

And ſeiſin of rent by an abbot ſhall be a ſufficient ſeiſin 414 
for the ſucceſſor to have aſſiſe of the rent, if he be denied the W=re, if 
ſame, or reſcous made againſt him; but ſeifin of rent of the a frequent 


f f dift : 
father ſhall not be ſufficient ſeiſin to the ſon to hate an aſ- 1 


ſiſe of the rent, if reſcous be made unto him of the rent; be- Br. Aſf. agi. 
cauſe that the abbot hath the rent in the right of his houſe, 8 H. 6. 24. 
which houſe continueth, and ſo the ſeiſin of the predeceſſor is 34H: 6-46. 
the ſeifin of the ſucceſſor, but the father hath the rent in his * 2 


. 3 ; H. 4. 3. 
own right; and the ſon ſhall have the ſame in his own right; : Ms 4 
and then he ought to have a new ſeifin. And a man may 49 Ed. 3.14. 


cers and profits apprender in his ſoil, and all in one writ. © Dy ag % 


(a) But it is otherwiſe, if the baitiff diſtrains without his command- 
ment or conſent, 20 Ed. 2. Aſſ. 397. the grantee of a rent charge being 
ſeiſed, demanded the rent on the land, the tenant not being there, it is not 
paid, he diſtrains, a ſtranger without the tenant's aſſent, makes reſcous ; 
an aſſiſe on this being brought againſt the tenant, is abated, becauſe tho? 
non payment be a diſſeiſin, yet when he is diſtrained afterwards the diſ- 
ſeifin is purged, and he ſhall have an aſſiſe alone, but the reſcous, and 


(5) Alſo appendant to the demeſne of his manor, 18 Ed. 3. ﬀAdmea- 
ſurement 9. and accordingly adjudged, 18 Ed. 3. 42, 43. and ſee if the te- 
vant ſhall have a quo jure there. 


— 
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7 AM. 18. And the lord paramount may have common appendant in E 
Br. Aſſ. 125. the lands of the tenant e en lands which 0 hath by 
11 Afl. 13. purchaſe; and the tenant paravail may improve againſt the 
1B AC. 4. fond paramount, as well as he may againſt other commoner or 
20. per cur neighbour, if he leave him ſufficient common. Quod vide M. 
14 Af. 1. 19 Ed. 3. t. Affiſe in the abridgment (a). | 

11 Aſſ. 30. . | 

18 Ark 42, 43. 15 H. 7. 10. Tf there be ſufficient at the time of the im- 
provement, although not after, it is not material, Aſſ. 18. 0 


2 Ed. 4.5. And the ſeifin of the guardian ſhall give ſeiſin to the ward F 

22 Ed. 4. 9, to have an aſſiſe, if he be diſſeiſed. And ſo of tenant by 

5 5 ſtatute-merchant. And ſeiſin by the hands of tenant for life 

— 1 Ts of lands out of which a rent is iſſuing, is a ſufficient ſeiſin 
to have an aſſiſe of the rent, if it be afterwards denied. 

2 H. 6. 1. And ſo it ſeemeth (5) payment of the rent by the tenant 

* og 16- fomyears of the land is a ſufficient ſeifin to have an aſſiſe of 

n. rent, if it be afterwards denied; tamen quzere. 

21H. 7. 35. A feme covert ſhall not be a diſſeiſoreſs of any land, if ſhe 0 

„ Yo not actually enter; nor ſhall ſhe be diſſeiſoreſs by the 

. huſband's act. And an infant ſhall not be a diſſeiſor by his 

7 Ed. 4. . commandment. But a man of full age may be a diſſeiſor, if 

12 Ed. 4. 9. he command another to enter into land. 

31 Ed. 3. 24. 

16 Aff. 7. 35 Af. 5. 8 H. 6. 14. 


/ > 


,. (e) If a man recover a rent, the ſheriff may put him in A 
5 Ed. 4. 16. ſeiſin by wood, or by any parcel of the land out of which the 
34Afl. pl. 1a. rent is iſſuing. | | 

13 H. 7. 36- And ſeiſin of rent by a parſon or a chauntry prieſt, which I 
40 Ed. 3.21. they have in the right of their church, ſhall be a ſeiſin to their 


49E9. 3.15. ſucceſſors to have an aſſiſe of the rent, if they be denied the 


ſame after the death of their predeceſſors, as well as of an ab- 
bot, &c. Quod vide 34 Ed. 3. Lib. Aſſ. „ 
415 A man ſhall not be adjudged a diſſeiſor by the act of hisK 
tenant at will: Although the tenant at will do reſcous 
for rent, &c. he ſhall be adjudged the whole diſſeiſor and _ 
EE PE. 


(a) For he has not common ratione dominii. Aſſiſe of common ſee the 
next writ poſt. 

(6) See ſeifin of the rent by the hands of the tenant at will, pending the 
writ, abates it, as agreed, 27 Ed, 3. 83. 5 

(e) But if one has ſuch a return on an award in replevin, this is no 
ſeiſia of the rent, for by the judgment in the avowry, he ſhall not recover 
any rent, but only a pledge; and therefore it is adjudged, that upon 3 
judgment by the avowant for reat, no ſcire facias lies for the arrears, fot 
Which the avowry was made, and no others. 5 


hre 


I co ctuuGcoprt =o mw... 


> 


Writ of Aſſiſe of Novel. Diſſeiſin. 


the tenant of the freehold: But if the tenant of the land 
pay the rent unto a ſtranger who ought to have the ſame, 
that payment is a diſſeiſin to him who ought to have the 
rent (a). | | 


(a) See 16 Aſſ. 18. But 24 Ed. 3. 40. and 40 Aſſ. 19. ſeem contra. 


Vide B. ſupra. 


Aſſiſe, where to be taken at large. 


In aſſiſe by an infant, if the deed of his anceſtor be pleaded againſt him, 
the aſſiſe ſhall be taken at large, if the deed bear date in the ſame county ; 
but if it bears date in a foreiga county, the afliſe ſhall be adjourned into 
bank; and if it be taken at large, it is error; for the deed cannot be tried 
in another county, 21 Ed, 3. 20. 3 H. 4. 17, 18. See contra 26 Aſl. 
39. An aſſiſe was awarded at large on a divorce pleaded between the 


plaintiff's father and mother. 30 Aſſ. 45. An aſſiſe awarded at large on 


a divorce between the infant's anceſtors pleaded. go Al. 5. So an aſ- 
ſiſe was awarded at large on pleading an execution againſt an infant upon 
2 recognizance by his anceſtor. 38 Aſſ. 5. But an affife ſhall not be 
2warded at large, where a fine or recovery is pleaded againſt an infant, 
without acknowledging the poſſeſſion to be in him. 24 Ed. 3. 64. 7 H. 
4. per Skreen. If à bar be pleaded againſt an infant plaintiff in an aſſiſe, 
the matter thereof ſhall be inquired, and alſo all thoſe things which may 
avoid the infant's title; but when the defendant pleads to the aſſiſe, it is 
ſufficient, if the verdi& be given without inquiring into the infant's title, 
12 H. 4. 22. adjudged; yet ſee there per Hankf. If an infant pleads in 
bar, and title is made, the infant ſhall anſwer to the title, or elſe the aſſiſe 
ſhall be awarded. | 


Aſſiſe, where to be in right of damages, and where to inquire of the 
points of the writ. | 


In an afliſe the tenant pleads, that the plaintiff is a aun profeſſed, & c. 
and the is certified by the biſhop, no nun profeſſed, here the aſſiſe ſhall be 
taken on the ſeifin and diſſeiſin, and not in right of damages, for the plea 
is to the writ. 21 Ed. g. 89. In mortdaunceſtor the tenant pleads à re- 
leaſe, if it be found againſt the tenant, the points of his writ ſhall not be 
inquired, bubonly the damages; but if he pleads to the writ, or vonches, 
Which is counterpleaded, there ſhall be an inquiry of the points of the writ 
de mortdaunceſtor, 39 Af. 13. 17 Ed. 3. 28. accordant; but it a foreign 
releaſe be pleaded and denied, and at the day in bank, the tenant makes 
default, the aſſiſe ſhall be awarded at large, 22 Ed. 3. 4. and ibid 12. an 
aſſiſe awarded in right of damages on failure of the record, 24 Ed. 3. 61. 
an aſſiſe awarded on a foreign releaſe pleaded, and default of the tenant at 
the day in bank. 30 Ed. 3. 12. If the tenant pleads 2 bar which does 
not confeſs the ouſter, and the bar is ruled inſufficient, there ſeiſin and diſ- 
ſeiſin ſha be inquired, and therefore he may plead (or confeſs) an ouſter 
at the taking of the aſſiſe, per Tanf. 22 Ed. f. 39. and per Hall and Gaf- 
coign, it is uſunt to inquire of the ſeiſin and diſſeiſin in ſuch a caſe, but not 
to award (damages.) 8 H. 4.22. If in an aſſiſe of rent, the tenant pleads 
hors de ſon fee, and it be found againſt him, the ſeiſin and didſeifin thatl 
10! be inquired, 10 Al. 24. and 10 Aſſ. 18. fo if ke plcads a — 
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plainüff, 8 Aſſ. 15. or other deed, & c. 11 Aſſ. 26. and ſo if he pleads 2 


deed of the plaintiff's anceſtor with warranty, and the plaintiff makes title, 


which is found againſt the tenant, 17 Aſſ. 18. and yet it ſeems clear, that 
if the tenant acknowledges the plaintiff's ſeiſin, and he counterpleads it, 
which is found againſt him cn an iſſue or demurrer, the aſſiſe ſhall! be taken 


but in right of damages. 28 Af. 21, 23. 40 Ail. 19, For he is adiſ. | 


ſeiſor by the counter-pleading, and he has confeſſed the ſeiſin; yet it ſeem; 
it ſhall be inquired ex officio, if he was a diſſeiſor with force. See 13 Ed. 
. Afiſe 117. If baron and feme plead a record in an aſſiſe, and at the 
day they make default, now if the plaintiff will releaſe damages, he ſha 
have judgment, but if the baron makes default, and the feme is received, 
and pleads a record, & c. and after makes default, now the aſſiſe ſha!l be 
taken on the ſeiſin and diſſeifin, 10 H. 4. 14. 11 H. 4. 51. 37 Aff. 1. 
adjudged, that if the tenant pleads to the writ, and the plaintiff maintain 
his writ with ſuch a plea as proves (alledges) a diſſeiſin in the tenant, and 
the tenant demurs thereto, the aſſiſe ſhall be awarded in right of damages 
on the diſſeiſin confeſſed. 1 H. 6.5. „ 


Aſſiſe of office, and profit apprender. 


An aſſiſe was brought in Middleſex of the profits of the office oſ packing 
wools, & c. within the liberties of London, granted by the king, by Norrs 
v. Coniſbrook; and it was agreed, 1. That the plaint in an aſſiſe ſhall ne- 
ver abate for want of form, and therefore, tho? the courſe is in an aſſiſe of 
office or corrody, or common apprender, & c. to ſne w the diſſeiſin, and then 
the title: yet if he ſhews the title firſt, and then the diſſeiſin, it ſhall not 
abate. 9 Ed. 4. 6. But in thoſe caſes where he makes title in his plaint 
(as regularly he ought to do in an aſſiſe of office, corrody, & c. yet ſee 
Raft. Entr. 55. Hors de ſon fee pleaded in part of an aſſiſe of rent, 15 
Ed. 4. 24. or of land. 40 Fd. 3. 38.) there he ought to make his 
plaint to purſue his title, as if a grant be made to have the ſurveying and 
packing of all clothes which ſhould go beyond ſea, he ought to ſhew, that 
thoſe clothes of which he was ouſted the ſurveying, were clothes to go 
beyond ſea. 2. He who makes a plaint in aſſiſe of office, need not be ſo 
preciſe in ſetting out his title, as if he was to ſue againſt the king by peti- 
tion; for one need not make ſo exact a title againſt pernors of profits a3 
againſt a tenant, and therefore he need not ſhew who had the office before, 
or that it was an ancient office, 9 Ed. 4. 11. and yet if it was not an ancient 
office, it ought to be created and granted by the words conſtituimus, &c. 
8 Ed. 4. 6. If one makes a plaint of an office, he need not ſhe w that it is 
an office of profit, or that fees belong thereto, 8 Ed. 4. 22. and yet if it be 
only an office of charge, an aſſiſe does not lie thereof, 27 H. 8. 38. but it 
he be ouſted by a pernor, he has his remedy by ſome original writ, accord- 


ing to his caſe, and ſo it is in caſe of a corrody. 17 Ed. 2. Nuper obiit 


12. in the caſe of Conſt, 27 H. 8. 12. 4 Ed. 3. Brief 736, 793, 794 


| Aſſiſe, how it is to be brought of an office, 
1. If he be ouſted of the office, then the aſſiſe ſhall be brought of the ol - 


| fice, cum pertinentiis; for if his plaint be of the office, and of the profits 


thereof, he makes his claim of one thing twice, and therefore his plaint 
ſhall abate, 8 Ed. 4. 22. agreed; and fo is 30 Aff, 4. for the office « 


meter. 2. If one be ouſted of parcel of the profits of his office, this ma 


be alledged to be an ouſter of the whole office, if the party will. 5 Ed. 4. 


8. per cur, But if he will, he may make his plaint only of the profits - 


| Writ of Aſſiſe of Novel Diſſeiſin. 


his office, and if he be ouſted of parcel of the profits, he may have an aſſiſe of 
thoſe profits: So if one has a corrody de pane & cerviſia, if he be ouſted 
of only part of the bread, Sec. he ſhall have an aſſiſe of the whole quantity 
of bread for the neceſſity, but he need not bring an aſſiſe of his corrody, 
22 H. 6.10. 3 Ed. 3. Aſſ. 175. 13 Ed. 3. Plaint 23. 11 Aſſ. 22. 
30 Aſſ. 4. and ſo note a diverſity between a thing ſeverable and entire. If 


A. grants a rent of twenty pounds out of twenty acres, in twenty ſeveral 


counties, a denial of part of the rent is a difſeifin of the whole, and the aſ- 
file ſhall be brought in confinio comitatus. But if A. grants eſtovers in 


two [ſeveral woods, and the grantee be diſturbed in one wood, he ſhall not 
have an aſſiſe of that only. 22 H. 6. 10, 11. 3. If an office extends into 


divers towns, hundreds, or counties, it is an office for which an aſſiſe lies 


of the profits, by the ſtat. Weſt. 2. where note; if an office extends into 


divers vills or counties, &c. an aſſiſe lies for the profits in any vill or hamlet, 
where the grantee is ouſted, for the profits are things ſeverable. If one be 
ſheriff, or bailiff of an hundred, or manor for life, if he be ouſted of the of- 
fice, be may have a writ or plaint within the ſherifalty or bailiwick of ſuch 


county, city, hundred, or manor, without ſhewing in which of the vills, 


becauſe well known. But if it be for the bedelry of an honour, &c. there 
he ought to bring his writ in all the vills, where the office extends. Alia 
in the former caſe, the hundred, or county, (city) ſhall be put in view; 
ſee theſe books. 16 Ed 2, Aſſ. 370. 18 Ed, 2. Aſſ. 377. 8 Ed. 


656. | 

It the king grants 6d. on each ſack of wool, within the county of York, 
the grantee ſhall have an aſſiſe of the profits in any particular place within 
the county, where he is diſturbed. But if he brings an aſſiſe of the office, 
the whole county ſhall be put in view, as in the principal caſe ſupra was 
held, ſeeing the office there extended into divers counties. (For it was 
averred to be within the liberties of London, & c.) therefore the aſſiſe for 
the office ſhould be brought in confinio comitat?, but for the profits, it may 
be brought in any vill or place where the diſſeiſin is; but then how ſhall 
it be in caſe the office extends throughout England, and it ſeems to me 


—ñ— 


See there the caſe of the uſher of the Exchequer. 22 H. 6. 10, 11. 
Et poſtea partes concordaver'. See an aſſiſe of the office of filacer, 
and the poſt put in view, Dyer 114. Vaux's caſe; and if it be an of- 
fice concerning land, it ſeems he ought to name the tenant of the ſoil. 
8 Ed. 1. Aſſ. 285, 


Writ of Common of Paſture, Turbary or 
Piſcary. do 


UP HE writ of aſſiſe of (a) novel diſſeiſin, of common af 


paſture, or of turbary, or of piſcary, lieth where a man 
hath common of paſture appendant or appurtenant to his ma- 


nor 

(a) See 2 H. 4. per Markham, if the tenant ploughs the land, wherein 

Ave common, I ſhajl have an aſſiſe, ard not 2 writ on the caſe, = 
4 


417 


Vrit of Common of Paſture, Turbary or Piſcary. 
nor or houſe, or land which he hath for term of life, I 
fee-ſimple, or in fee-tail; if he be diſturbed of his com- 
mon, ſo that he cannot take it as he ought to do, he ſhall 
have an aſſiſe of novel diſſeiſin, and the writ ſhall be 

ſuch : FLY 1 | 
11H.6.22. (a) The king to the ſheriff, &c. A hath complained un- 
The writ to us, that B. unjuſtly, &c. hath diſſeiſed him of his common 


was de libe- f paſture in N. which belongs to his freehold in the fame 


tro tenemen- . 
to, and his town, or in another town, after the firſt paffage of, &e. (a 


plaint of in an afliſe of land): And therefore we command you, that 
common of if the ſaid A. ſhall make you ſecure, &c. then cauſe twelve 
ms Pr free and lawful men of that neighbourhood to view that paſ- 
3 an ture and the tenement, and their names to be put in the writ, 
: and fummon, &c. before our juſtices, &c. or before us, &c. 
on Thurſday next after the morrow of the octave, &c. or 
thus, before our juſtices at the firſt aſſiſe when they ſhall come 
into thoſe parts; or thus, before our beloved and faithful R. 
and F. and thoſe whom, &c. (as above). 
And if the common of paſture, or turbary or piſcary be not 
appendant or appurtenant to any manor, Kh, 
ment, then theſe words in the writ, which belong to his frank- 
tenement, ſhall be left out in the writ; and then the writ 
ſhall be ſuch : 
The king, &c. A. hath complained unto us, that B. un- 
Juſtly, &c. hath diſſeiſed him of his common of paſture in N. 
aſter the firſt paſſage, &c. (until) of that neighbourhood to 
view that paſture, and their names to be put in the writ, &c. 
As in the writ of aſſiſe of land. | 
11 H. 6. 22. And the patent made unto the juſtices of the aſfiſe of 
per Paſton. common is as the patent made to the juſtices of affiſe of 
land; but where it is ſaid in the patent of aſſiſe of land in 
that place, of his freehold, &c. he Hall ſay in this patent, of 
his common of paſture in N. &c. 2 


And 


4 Ed. 2. Aſſ. 449. that an aſſiſe of common does not lie without naming 
the tenant of the ſoil. . 

(a) Here note, that an aſſiſe de libero tenemento does not lie of com- 
mon, for it is no tenement, and therefore by a grant of all lands and tene · 
ments, it is held by ſome, that common in groſs does not paſs. And yet a 
writ of dower lies thereof, and he thall make his demand of common. 1! 
H.6. 22. And note; in an affiſe of common it is not neceſſary to make 
title in the plaint, but the other may demand what he has of common 
there, 36 Aſſ. 3. the other pleads hors de ſon fee, & c. 11 H. 6.27 
See in an aſſiſe for common appendant, you need not preſcribe. 21 F. 
6. 10. 5 


and nor tene- 


f 
t 
{ 
i 


Writ of Common of Paſture, Turbary or Piſcary. 


A (a) And if a man have common appendant or appurtenant 
to his freehold which is in his manor or land, which is in ſe- 
veral countiesf and he is diſſeiſed of his common, then he ſhall 


have an aſſiſe in the county where the common is, and another 


writ in the coùnty where the land is, to which the common 
is appendant or appurtenant. And if the land or common be 
in one county, and the land to which the common is, be in 
another county, yet the writ ſhall be brought in the county 
where the land of which the common is iſſuing, is, and ano- 
ther writ in the county where the land to which the common 
is appendant, is. And if the land be in one county to which 

the common is appendant, and the common be in ſeveral coun- 
ties, then he ſhall have ſeveral writs, in the county where the 


s 
C 180 0 


common is, and where the land is; and the forms of the writs 


are ſuch: | 

A. hath complained unto us, that B. unjuſtly and without 
judgment hath diſſeiſed him of his common of paſture in N. 
which belongs to his freehold in R. and K. which are in the 


confines of your county and the county of Lincoln, after the 


firſt paſſage, &c. Or thus; of his common of paſture in N. 


in your county and the county of Lincoln, which belongs to 
his freehold in K. in the county of, &c. Or thus; of his 


common of paſture in R. and K. which are in the confines of 


your county and the county of Lincoln, which belongs to 
his freehold in K. in the ſaid county of Lincoln in the ſame 
confines, &c. 


And upon theſe writs he may have a patent directed to 


certain perſons who ſhall do juſtice in that aſſiſe upon all the 


writs. 

The king to his beloved, &c. Know ye, that we have 
conſtituted you our: juſtices, together with thoſe whom we 
have aſſociated unto you, to take the aſſiſe of novel diſſeiſin 
which A. hath arraigned before you by our writs againſt B. 
of common of paſture in R. and K. which are in the confines 
of the counties of N. and L, Therefore we command you, 
that at a certain day and place in the confines of the county 
aforeſaid, or in the confines aforeſaid, which you ſhall ap- 
point for this purpoſe to take that aſliſe, &c. For we have 
commanded the ſheriff of the county aforeſaid, that at a cer- 
tain day and place in the confines of the county aforeſaid, or 

in 


(a) See a commiſſion to Inquire if A, has common in one county ap- 
pendant to land in another county, and a bridge is between the land and 
the common, which ought to be repaired by one, and the bridge is broken, 
lo that A. cannot uſe his common, he ſhall have an aſſiſe where the bridge 
e, 2nd not where the common is. 7 H. 4, 8. 


— 
Tu a Ong 


rr 


21 H. 6. 


Writ of Common of Paſture, Turbary or Piſcary. 


An the county aforeſaid, whereof you ſhall give him notice, he 
| | cauſe that aſſiſe, &c. 5 8 
s Ed. 4.2, And in like manner he may ſue ſeveral writs of aſſiſe of B 
Poſt. 187. common of turbary, or of piſcary, or other like profits which 


i 5 are in two counties. And when a man hath a rent which is 
7 H. 4. 30, iſſuing out of land in two counties, if he be diſſeiſed thereof 
5 Ed. 3.2. he ſhall have an aſſiſe as before is ſaid of common, viz. two 
ac. writs, one patent, as before is ſaid, by the ſtat. 7. R. 2. cap. 
10 Aſſ. 8. X 


40. fa). | 
= alle (/) And a man cannot uſe his common a pendant with the 


5 cattle of ſtrangers, unleſs he bring them to ſoil his land: But 
2 : 1 he cannot agiſt other cattle there for money, which do not 
Ryot. manure his land. 6 H. J. 4. 45 Ed. 3. 25. 
6 H. 7. 14. ä | | - 
11 H. 6. 12. 15 Ed. 4, 32. The ſame law where a man hath common as an inhz- 
-bitant, he ſhall have i! but for thole which are levant and couchant within that town, 


And if a man grant common unto one for his own cattle, 


I 9 K 
4 = he cannot uſe his common with the cattle of a ſtranger. 


ſumed to | 3 ; 
have common appendant for all manner of beaſts, and it was holden it could not be 


-common appendant, for that the ſame is not but for thoſe cattle which manure his lands. 
Ed. 4. 3+ 37 H. 6. 34- and 14 H. 6. 6. But it is common appurtenant. Old 


„B. 26. 


And ſo if a man preſcribe to have-common for his own cat- 
14 H. 8. 2. tle, he cannot uſe common with other cattle. | 
If a man But if a man (c) claim common for cattle without number, 
hath com- or to have common for twenty cattle, there he may agiſt the 


f. . 
—_—— ? cattle of ſtrangers for money in that common. 


granted, yet the tenant ſhall have common for his cattle. 11 H. 6. 22. 


22 H.6. 42, (2) And a man may claim common appendant ratione meſ- C 

27H. 6. 34. ſuagii. but it ſeemeth it ſhall be taken that he hath land lying 

ry to his houſe, &c. which the cattle ought to ſoil, &c. Quære. 
ut Tritot, : 

It cannot be but to arable, 20 H. 6. 4- Hulls acc. 5 Aſſ. 2, It cannot be but to ancie 

ent land of that, and not to land improved, 10 Ed. 2. acc. and there the land to which 

it may be appendant, is called aid and gain. | 


(a) But it was otherwiſe at common law. 18 Ed, 3. 432. 

(b) -Soe theſe diverſities agreed in Strode's caſe, 11 H. 6. 22. 14 H. 6. 
6. and ſee the caſe of Ramſey and Rawſon, Raym. 171. Mod. 18, 25. 

(e) See accordant 11 H. 6. 22. and therefore ſuch common is grantable 
_ See 27 H. 8. 10. that it may be granted to two. 22 H. 6. 22. 

6 Aſſ. 3. ; 

: (d) See 22 H. 6. 44. and 11 Ed. 3. Common 11. one claims common 
as appendant to his manor, and iſſue joined thereupon, where it is ſaid, 
that if one has common appendant to his carve of land, whereon he has 2 
houſe, this ſhall not be ſaid appendant to the houſe, but to the land : and 
note there a ſpecial preſcription, 


—— 


Writ of Common of Paſture, Turbary or Piſcary. 


D (a) None ſhall claim common by vicinage but the lord who! Ed. 4. 


7 


26. 
B hath the poſſeſſion of the town, 23 H. 6. But yet it ſeemeth, rs C i 
E that one neighbour may claim common by vicinage in 37 H. 6:3 = 
land of another neighbour, although he be lord of the town, ac. | 
&c. And ſo if a man claim common in certain lands ſo 1 
7 as he dwelleth in ſuch a town to ſuch a houſe, or if he claim 
common in the land until the lands be ſowed, and after the 
F corn is cut, to have common there again. 

(65) And if a man be diſſeiſed of the common appendant or 10H. 6. 73. 
appurtenant to his land, and afterwards he maketh a ſeoffment $9 if he be 
of the land to which the common is appendant or appurtenant, . __ 
he ſhall not have aſſiſe of that common nor other remedy. hall net 

| | have com— 
| mon till his entry. 5 H.7. 7. 29 H. 8. 4. 7 Ed. 4. 27. 


G If a man grant certain lands to one cum communia in omni- 420 
bus terris ſuis, &c. and doth not expreſs any place certain, he 

| ſhall have common in all his lands which he had at the time of 
the grant. 955 3 oe” 

H And if a man have common of eſtovers by grant, he can- 

not r houſes to have common of eſtovers for thoſe 

houſes. : l 5 | 22 0 | 
I The uſerof common by tenants at will, ſhall be a ſeiſin to 

him in the reverſion to have an aſfiſe, if he or his tenant at . 1.6.6 

- will, be after diſturbed to uſe the common. e 
K And P. 45 Ed. 3. it appeareth, that he who hath common 

. granted unto him by ſpecialty, cannot aglſt other men's (c) 11H. 6. 22. 

e | cattle in the common, but ought for to uſe the common with 11 H. 7, 7. | 
his own cattle, or ſuch cattle which he hath to-occupy his land 1 | 
with, &c. or may mane Nis lands with cows which he al- 

| | - 


loweth 
. C 

1 (a) Note; The lord may have'in the land af his tenant aommon ap- 
e. pendant to his own detneſnes, per Green. 18 Ed. 3, Admeaſurement 7. 
(J) See 4 Ed. 3. 45- In a quod permittat, of the ſeiſin of his grandfg- 
TY ther. Note 3 If one grants common, and does not ſhew in what place it is 
> to be taken, the grant is void, per Paſton ;; if he grants common through- 
aut his manor for his beaſts, he ſhall not have it in his garden, nor in his 
land ſown, nor for beaſts not commonable; per Babb. If one grants com- 
mon in his land, quandocunque averia ſua ierint, be ſhall not have common, 
'$. but when. the grantor's beaſts are there allo ; but if one grants common to 
s. 1. S. ubicunque averia ſua ierinty he ſhall have common, but in the places 
ble where the grantor's beaſts do go; and therefore if he juitifies for ſuch com- 
21. mon, he ought to ſhew that the beaſts, went there. 2, If the beatis of 
the grantor ance went there, although he never had any beaſts there * 
non wards, yet the grantee ſhall have the common. 9 H. 6. 36. See 11 Ed. 
aid, 3- Common 10. N common to B. in omnibus palturis ſuis, to go 
as 2 there with his own beaſts ; quære, if he has common, though the bealts of 

and the grantor are not there; it ſeems not. 


(e) Or ſuck beaſts as he had]; ſee accordant 11 H.'6, 11, 


Writ of Certificate upon Aſſiſe ſued. 


32 Af. 82. loweth to have the keeping for their manure: But Thorpe ſaid, 
Thorpe. that if a man grant to me common for my cattle, that I may 
take other beaſts to give ine ſeiſin in my common, and preſent- 
ly drive them off again, if he who granteth the common do 
7 AN. Br. agree thereunto. And in afliſe of common, all the tenants of L 
Aſſiſe 121. the land out of which the common is, ought to be named, &c. 
as in aſſiſe of a rent- charge. | 5 
If a man have an aſſiſe of common, and pendent the writ, M 
he uſeth the common, the writ ſhall abate, but if the cattle 
eſcape into the land, it ſhall not abate the writ although they 
feed there. e | 
h (2) And it is to know, common appurtenant to a manor N 
may be for cattle without number, or to a certain number, and 
[ 181 J may be appurtenant to a manor by preſcription or by grant 
26 H. 8. 4. made ſince time of memory, and that as well for cattle certain, 
as without number. As if at this day a man granteth to one 
common of eſtovers, or of turbary in ſee-ſimple to burn in 
Plow. Com. his manor, by that grant it is (5) appurtenant to the manor, 
281. ac. 5. and if he make a feoffment of the manor, the common ſhall 
„ paſs to the ſeoffee. And ſo if he grant to a man and his heirs 
| common, as appurtenant to his manor of F. to common in 
ſuch a moor, &c. Now by that grant the grantee ſhall have 
the common appurtenant to his manor, and if he make a fe- 
offment in fee, or for life of the manor, the feoffee or leſſee 
ſhall have the common. As if an abbot with the aſſent of his 
| convent, grant to another and his heirs, to find a«chaplain to 
2 H. 4. 6. ſing in his chapel in his manor of D. if he make a feoffment 
_ 7: 13- of the manor, the feoffee ſhall have an action of covenant 
a Ms againſt the abbot and his ſucceſſors by that grant, as it appear- 
| eth. M. 2. 4. 6. T. Covenant, and H. 42 Ed. 322 


„ Writ of Certificate upon Aﬀſe fued. 


As a fine or HE writ of certificate lieth in divers manners; one is A 
. re y. 1 

— | where the defendant appeareth by (e) bail, and n 

Br. Aſſiſe Y 1 

426. 


4 H. 4. 8. (a) Common appendant for all manner of beaſts, 14 H. 6. 6. is not ap- 
"Pendant, but appurtenant, if it be for beaſts not commonable. 25 Af. 8. 
(5) See 7 Ed. 3. 48. If one grants to I. S. eight actes of land, ſimul 
cum ſo much common as belongs to his oxgang of land in a certain place, 
this is not common appurtenant, but in groſs; per Herle ; but ſee there it 
is adjudged, if one grants an aſſart ſimul cum tota communia quant' perti- 
net ad unam bovatam terrz, adjudged this is common in groſs, and he 
ſhall take as much as another takes for two bovates or oxgangs in groſs, 
and when he pleaſes, Ratio, for ſuch common cannot be appendant to 
land. 9 : 
(e) Note; After the aſſiſe awarded in this plea by the bail, the tenant 
| 10 may 


Writ of Certificate upon Aſſiſe ſued. 


the aſſiſe where his maſter hath a releaſe to plead, or other 

matter in writing, of which the jury cannot have notice; then 

if the affiſe paſs againſt the bailiff, the maſter ſhall have a writ 

of certificate upon that writing, and thereupon he ſhall cauſe 

the aſſiſe to return, and be ſworn to try that deed, &c. as ſhall 

be more fully after ſhewed. | BLOT. | 

B (a) And there is another manner of certificate, when the Plow. 92. & 
verdict is not well examined by the juſtices when they take the | 
verdict, or when they have not well examined, or fully en- 

quired of the iſſue joined, &c. | 


C (5) And the certificate ought to be ſued in the ſame county 3. Ed. 3. 3. 
where the aſſiſe was ſued, and may be ſued before the ſame 63 KY 
juſtices before whom the afliſe paſſed, or before other juſtices. VI. 3a Aff f. 
And if the King's Bench or Common Pleas be in the ſame One ſhall 
county where the aſſiſe paſſed, then the certificate may be ſued have a cer- 
in the King's Bench or Common Pleas, if they be in the ſame 3 upon 
county where the aſſiſe paſſed. . 

D And that certificate ſhall be a writ directed to the ſheriff, 12H. 4. 106 
and the juſtices ſhall have a patent made to them as they ſhall 41 Aff. 5, 


have in aſſiſe, &c. And the form of the patent. made to the Certificate 


juſtices ſhall be ſuch: f e ade, 
The king to his beloved and faithful A. B. and C. greeting: Mm: Li 


Becauſe certain doubts are ariſen upon ſome articles touching judgment. 
the aſſiſe of novel diſſeiſin which was ſummoned between A. Vi. 8 Ed. 3. 
and B. and taken before you the aforeſaid B. and our beloved Fitz. Aſſiſe 
and faithful I. at N. by our writ, as from the complaint of him 5 _ 
the ſaid A. we have received information, we have conſtituted ONE WON 
you our juſtices, together with thoſe whom we have aſſociated 

unto you, to take the certificate thereupon.: And therefore we 
command you, that at a certain day and place which you ſhall 

appoint for this purpoſe, you take that certificate, doing there- 

upon that which to juſtice belongs, ſaving to us the amerce- 

ments, &c. We have alſo commanded our ſheriff, &c. that at 

a certain day and place which you ſhall give him notice of, he 

cauſe to come before you the jury of that aſſiſe, to certify you 

upon the articles aforeſaid, &c. In witneſs whereof we have 

cauſed theſe our letters to be made patents. Witneſs, &c. 


Mm 2 And 


may appear in perſons and plead ſuch a plea, as thereon he may have a 
certificate of the afliſe being taken, &c. 11 Aſſ. 3. 8 AM. 1. 1 Af. 24. 
13 Aſſ. 37. 20 Aſſ. 1. And fo he may after the aſſiſe awarded by default. 
20 H. 6. 29. 9 H. 7. 24. | £0 | 

(a) And it ſcemis that ſo long as the aſſiſe depends in adjournment, this 
2 may be made either without writ, as 34 Aſſ. 1, or by writ, as 
34 Aﬀ. 5 2 | 2 3 

(5) But if they remove it, then it ſhall not be taken there, but in the 
county by niſi prius. 7 H. 4. 45. 


? 
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Writ of Certificate upon Aſſiſe ſued, 

(a) And the ſorm of the writ of certificate is ſuch : | 
The king to the ſheriff, &c. Becauſe certain doubts are 
arifen upon ſome articles touching the aſſiſe of novel diſſeiſin 
which by our writs was ſummoned between A and B. and ta- 
ken before our beloved and faithful H. and R. at N. of tene- 
ments in I. as from the complaint of him the ſaid A. we have 
received information, we have conſtituted the aforeſaid H. and 
R. or thus, our beloved and faithful N. and S. our juſtices, to- 
gether with thoſe whom we have affociated unto him, to take 
the certificate thereupon : And therefore we command you, 


that at a certain day and place whereof the aforeſaid N. and 8. 


ſhall give you notice, (b) you cauſe to come before them the 


jury of that aſſiſe, to certify them upon the articles aforeſaid, 


and ſummon, &c. the aforeſaid B. that, &c. before, &c. to 
hear that certificate: And have there the names of the jury 
and this writ. | | e 

And that writ lieth properly where the verdict is not well 


E 


F 


examined. But if he appeareth by bailiff to the aſſiſe, and 


plead nul tort, &c. and it is found againſt him where his maſ- 
ter hath a releaſe to plead, and doth not plead it; then his 
maſter ſhall have another form of writ upon the ſtatute of 
Weſt. 2. cap. 15. and the writ ſhall be fuch; 

The king to his beloved and faithful T. and his companions 
juſtices, &c. Whereas in the ſtatute of Weſtminſter it is con- 
tained, that if the defendant againſt whom the aſſiſe paſſed in 
his abſence, ſhew any deeds or releaſes, upon the makin 
whereof the jury were not examined, nor could be Mapa 9 
becauſe there was no mention made of them in leading, and 


probably might be ignorant of the making of thoſe writings, 


the juſtices upon the fight of thoſe writings ſhall cauſe the 


party to be warned that recovered, that he appear at a certain 


day, and ſhall cauſe the jurors of the ſame aſſiſe to come, and 
if he ſhall verify thoſe writings to be true by the verdict of 
the jurors, or by inrolment, he that purchaſed the aſſiſe con- 
trary to his own deed, ſhall be puniſhed by a certain 3 
La contain 


(a) See Rot. pat. 1 Ed. 1 M. 3. and M. 34. in dorſo. Si forte afliſa 
illa ſuper quibuſdam articulis iſlam contingentibus minus plene examinats 
fuerit vos eam plenius examinetis. | 

(5) This was the writ which lay at common law, and was. always brought 
be 


re judgment, and was always a perfecting of the verdict, ſo that it 


ſhall be ſaid one and the ſame verdict ; and therefore, if any of the jurors 
therein had died after the verdi&, the certificate. thereon could not be 
taken by the reſidue with others; for the aſſiſe was always pending, and 


' therefore in that caſe the examination fails; but it is otherwiſe it ſeems in 


a certificate on the ſtatute, See 12 H. 7. 9. and 43 Af. 5. a certificate 
after verdict and before judgment, on 2 deed not given in evideage;betore, 
where the defendagt an infant pleads in perſon. mo 


Writ of Certificate upon Aſſiſe ſued. 


contained in the ſaid ſtatute. And we have received informa- 
tion from the complaint of E. that I. lately arraigned a certain 
aſſiſe of novel diſſeiſin by our writ againſt the aforeſaid E. and 
others, &c. of tenements in S. which ſaid affiſe hath paſſed in 


the abſence of him the ſaid E. and others, as it is ſaid, and 


he the ſaid E. hath a certain writing of releaſe of the aforeſaid 
I. of the tenements aforeſaid, upon the making whereof the 
Jurors were not examined, nor could be examined, becauſe 
there was no mention made thereof in pleading : We command 


| ho that having ſeen the ſaid writing you cauſe to be done to 


A 


im the ſaid E. due, ſpeedy and en wen juſtice in the pre- 


miſſes, according to the form of the ſtatute aforeſaid. Wit- 


neſs, &c. 


And that writ is as a patent made to thoſe juſtices, and upon 
that they award a certificate to the ſheriff, to warn the party 
to cauſe the jurors in aſſiſe to come before them. And that 
patent or commiſſion is commonly made to other juſtices, as 
unto the juſtice before whom the aſſiſe paſſed, and the ſame 
appeareth by the words of the patent or commiſſion. 

(a) But by the ſtatute of Weſt. 2. cap: 25. appeareth, that 
if the bailiff of the defendant do alledge a record in bar of 
the affiſe, the juſtices may take the aſſiſe notwithſtanding that 
8 of the bailiff, and give 1 upon the verdict, &c. 
But then the deſendant in the aſſiſe may come to the juſtices, 
and ſhew that he hath matter of record to bar the plaintiff in 
the aſſiſe, &c. That at another time he barred the plaintiff in 
the like aſſiſe, brought by him againſt the defendant; or that 
there is a writ of higher nature depending between them for 
thoſe lands; and then he ought to ſue forth a writ to cauſe the 
record to be brought before the juſtices before whom the aſſiſe 
paſſed; and thereupon, when the record cometh before them, 
if they perceive that the record ſhall be a bar in the affiſe, then 
the ſaid juſtices ſhall award a ſpecial writ of ſcire ſacias out 
of the record of the aſſiſe, to warn the party to be before 


them, &c. and if he cannot deny it, nor avoid it, then the de- 


ſendant ſhall recover his ſeiſin again, and double damages, and 
the plaintiff in the aſſiſe ſhall be impriſoned at the diſcretion 
of the juſtices. And if the defendant in the aſſiſe have not 
any record to ſhew, (5) but a releaſe, or other matter in writ- 


ing, 
(a) See 11 H. 4. 9. After judgment given for the plaintiff in aſſiſe 


upon the death of the juſlices, a certiorari iſſued out of Chancery to the 
executors of the juſtices, to ſend the record into Chancery, and from thence 


2 mittimus is ſent tothe juſtices of aſſiſe in the county, with a writreciting 


the ſtatute. 


- (6) Quare, if he ſhew a releaſe bearing date in a foreign county, t- 
hat purpoſe or intent ſhall the aſſiſe return (it.) 12 H. 4 9. 
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a Tpecial writ of certificate directed to the ſheri 


Writ of Certificate upon Aſſiſe ſued, 


ing, which might bar the plaintiff who recovered in the aſſiſe; 
then if the defendant ſhew thoſe writings to the juſtices before 
whom the aſſiſe was taken, the juſtices thereupon may award 
F that he ſum- 
mon in the party, and that he cauſe the (a) jurors in the firſt 
aſſiſe, &c. to try that matter, &. And if it be found for the 
defendant, then the plaintiff who recovered by the aſſiſe, &c. 
ſhall loſe double damages, and ſhall he alſo impriſoned at the 
diſcretion of the juſtices, as appeareth by the ſaid ſtatute. 

But whether the defendant ſhall ſue a ſpecial patent to the B 
ſame juſtices to proceed as the writ aforeſaid is, or that they 
{hall proceed and award a ſpecial certificate upon the matter 
in writing ſhewed them by the defendant, hath been a queſtion, 
becauſe by the judgment in affife, and execution awarded, their 
authority by commiſſion is determined, as ſome ſay. But I 
conceive, that the ſtatute is a commiſſion and patent ſufficient 
to give authority to them to award a ſpecial certificate to warn 
the party, and to cauſe the jurors of the aſſiſe to appear before 
them upon the matter in writing ſhewed unto them, although 
judgment be given in the aſſiſe, and execution be paſt; for if 
there be ſuch matter, then their authority remaineth to puniſh 
the plaintiff for his ſuit, and to reſtore the defendant again un- 
to his poſſeſſion, by virtue of the ſtatute, as I conceive. 

And if a man loſeth in an affife by default, where he plead- C 
eth by bailiff, where he hath matter in writing not ſhewed to 


the jurors, he may ſue a certificate upon that matter before 


the juſtices at the next aſſiſe following, or before the juſtice of 
aſſiſe, or before the juſtices of the King's Bench, or before 
the juſtices of the Common Pleas; and the form of the writ 
is ſuch : | 

The king to the ſheriff, &c. Becauſe, &c. (as above, un- 
til) We command you that you cauſe the jurors of that aſſiſe 
to come beſore our juſtices at the firſt aſſiſe, when they ſhall 
come into thoſe parts, to certify them upon the articles afore- 
ſaid, and ſummon, &c. the aforeſaid B. that he be at the ſaid 
aſſiſe before the juſtices aforeſaid to hear that certificate. 

And if the certificate be ſued before the juſtices of the Com- 
mon Pleas, then the writ 1s ſuch : | 0 4 

| | The 


(a) It ſeems per cur', that the party ſhall not have his challenge to 
thole jurors in the certificate; quzre, if it be a ma ter happening ex poſt 
facto, as attaint of the jurors, &c, Vet it ſeems, if others are joined with 
the jury, as where any of them die, &. he ſhall have Ms — per 
Hall, although the jury came the firſt day in the certificate; yet if they 
make default, the parties ſhall plead notwithſtanding. And note; if the 
deed may be proved by record, then the inqueſt is not to the pur poſe 


See 12 H. 4. 9. | 


Writ of Certificate upon Aſſiſe ſued. 


The king to the ſheriff, &c. Becauſe, &c. as we have re- 
ceived information; we command you, that you cauſe the ju. 
rors of that aſſiſe to come hefore our . at Weſtminſter 
(ſuch a day) to certify them, &c. (as above). 


And if the certificate be ſued before the king, then the writ 


is as above: 


v 


that county, for which cauſe they award a re- attachment againſt 

the defendant, and a re- ſummons againſt the jurors; the de- 

fendant may come and plead the releaſe or ene which is in 
„ &c. And 


his certificate out of the King's Bench againſt the plaintiff 8 


A 


B 


We command you, that you cauſe the jurors of that aſſiſe 
to come, &c. before us at E. on Saturday, &c. to certify us, 


If a man in aſſiſe brought againſt him pleadeth a releaſe, or 


other matter in writing, in bar of the afliſe, and the plaintiff 
doth deny the ſame, by reaſon whereof the, ſame doth remain 


in the keeping of the chief juſtige of the aſſiſe; and after- 


wards a new commiſſion is made to the chief juſtice and to 


other perſons, to take all aſſiſes which remain to be taken in 


the keeping of the chief juſtice, which was deni 
thereupon the chief juſtice ſnall have day until the next aſſiſes 


to bring in the writing; and if before the next aſſiſes the Rog | 


Bench be removed to that county, and that record of the affites 
is come into the ſame court, and the defendant 1s re-attached, 
and appeareth not, but maketh default, for which the affiſe 
paſſeth for the plaintiff, &c. and that releaſe not pleaded nor 
ſhewed, the defendant ſhall have a ſpecial writ to the ſaid juſ- 
tice in whoſe cuſtody the releaſe or writing is, to ſend the ſame 
into the King's Bench, and thereupon the defendant ſhall have 


upon that matter; and ſuch writ is in the Regiſter. | 


If a man ſue a certificate, he may have a writ of aſſociation [ 183 1 


—_ that writ, as in aſſiſe of novel diſſeiſin, and alſo a writ 
of fi non omnes, as well as he ſhall have in aſſiſe of novel 
diſſeiſin. | 

And a man may ſue the certificate before the ſame juſtices 
(a) before whom the aſſiſe paſſed, and then the certificate ſhall 
iſſue out of the rolls of the ſame juſtices : But he may ſue his 
certificate before other juſtices, it he will, and then the writ 
ang patent ſhall ifſue out of the Chancery. yy ach 

n 


(a) See 7 H. 4. 46. Aſſiſe taken in banco, which 1s removed, a certi- 
ficate ſhall iſſue upon the rolls there, and ſhall be taken by niſi prius in the 
county, 2 H. 5 5. a certificate le not grantable on the rolls; but by the 
ſame juſtices before whom the affiſe paſſed : But by an original writ, as 
21 Ed, 3. 3. an aſſiſe taken inthe country and adjourned into bank for dif- 
ficulty, and the judgment given there: No certificate ſhall iſſue upon the 

| | | 70 
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Writ of Aﬀie of Nuſanee. - 


And if ſome of the jurors be dead, yet it ſeemeth reaſona- C 
ble that he have the certificate; and that it be tried by thoſe 
who are alive, and by others, Ke. for that is a new matter 
upon which they were not charged before; but ſee that matter 
debated 32 Ed. 3. Lib. Aff. and 12 H. 4. 4. 7 H. 4. 45. 
43 Aff. 3. Anno 43 Ed. 3. It appearech that a man ſhall have a certifi-D 
| cate before judgment given in the aſſiſe, as well as after judg- 
| ment given; and this is at common law, | 
12H. 4. 9. And a man ſhall have a certificate upon an aſſiſe of darrein E 
Welt. 2. c. preſentment, or an aſſiſe of mortdaunceſtor, or juris utrum; 
8 and it is reaſon that a man have a certificate upon an attaint, 
if it paſs againſt him by default, where he hath matter to bar 
the attaint by releafe or other writing, &c. 
And if the record of aſſiſe be removed into Common Pleas, F 
the party may ſue g cextificate in the Common Pleas before the 


; * 4.48. juſtices there, although the affiſe be taken of lands in another 


33 H. 6. 20, county. See title Proceſs, H. 33 H. 6. 

21. Nota, (a) And the procels in a certificate. is ſummons againſt the G 
Cape pro jury, and the venire facias againſt the party, &c. and after a 
fine was diftreſs. x | t 


awarded . . ; . ſe - ; 
dent the C5.) And niſi prius ſhall be granted in a certificate, if che H 
eee land be in another county than Ra the certificate is brought. 


of aſſiſe. To 


426. Writ of Aſſiſe of Ness 


. 4 Ed. 3. 36. 8818 E of nuſance lieth where a man levieth a nuſance to 1 


& 5 Ed. 2. my freehold, which I have for life, in tail, or in fee- 
43- fimple ; then I ſhall have the writ to redreſs the nuſance (c) 
Fitz. Nu- : And 


lance 12. 


rolls in bank, but the record ſhall be remanded to the juſtices aſſigned, and 
they ſhall iſfge the certificate upon the rolls before them. See 33 H. 6. 20. 
where after 2 record of 2 recovery in an aſſiſe was ſent into bank by mitti- 
mu“, 2 certificate was there gran ted upon the rolls there 1 But note; It 
ſeems this certificate w as upon the record, as it was 2; Ed. 3. 3. on a fine, 
and 2 H. 5. 5. on a judgment, &c. had before the ſame juſtices z for the 
ſtatute is, quod ve. iat cos am juſticiariis qui aſſiſam illam ceperint; but on 
a releaſe, as the caſe is 33 H. 6. 20. there the clauſe is juſticiarii, & c. 
See Rot. Parl. 9 Ed. 2. M. 7. Dorſo, after the death of the juſtices of 
aſſiſe, a certificate before other juſtices aſſigned by patent. 

(a) And the jurors ſhall have the view here. See 3 H. 4. 14. 8 

\b) See the ſtatute Mag. Char. c. 12. and 7 H. 4.45. If an aſſiſe be ar- 
raigned in B. R. at Vork, and the bank (court) is after removed to Weſt- 
minſter, he ſhall have a certificate upon the rolls, and-nifi prius. 

(e) Where he may abate the nuſance. See 8 Ed. 4. 6. But by Hank. 
he ſhall not have treſpaſs after the abatement ; but if he brings an 8 

an 


Tow +» 


Writ of Aſſiſe of Nuſance. 


R And if that the nufance be done in one county, and the land Action fur | 
to which the nuſance is done be in another county, then he le caſe 36. 
ought to ſue ſeveral writs of affife of nuſance, to each theriff 4 Af. 3. If 
a writ, and a patent made to certain perſons to be juſtices in nufance be, 
that affiſe, as it ſhall be in aſſiſe of common of paſture, or and after he 


turbary, or rent, or the like; and the form of the writ is e® whe: 
ſuch : | | | | edi the” 
SE | N | ws 2 land, the 
feoffee ſhall not have aſſiſe, becauſe it was before his intereſt, but the tenant ſhall an» 
{wer to the nuſance, as well before his time as after. 19 Aſſ. 9. 


- ak 8. Sb PC n * 4 1 
* * * S 1 r hy 
* ——— n | 


The king to the ſheriff, &c. A. hath complained unto us, 
chat B. unjuſtly and without judgment hath heightened a cer- 
tain pool in C. in your county, to the nufance of his freehold 
in L. in the county of H. after the firſt paſſage, &. And 
therefore we command you, that if the aforefaid A. ſhall make 

ou ſecure to profecute his claim, then cauſe twelve free and 
awful men of that peighbourhoed to view that pool, and their 
names to be put in the writ, &c. | | 
JL And in the other writ, which ſhall be directed unto the 
ſheriff where the land is, to which the nuſanee is, he ſhall 
ſay in the writ, videre tenementum illud. So that the jurors 
as 5 the land is, ſhall ſee the land, and the jurors in the other 
county ſhall ſee the pool where the nuſance is done. 

And moreover he ſhall ſay in the writ, and their names to 
be put in the writ, and ſummon them by ; fummoners, 
that they be before our beloved and faithful R. and F. and 
thoſe whom we have aſſociated unto them, at a certain day and 
place in the confines of the county aforeſaid, &c. ready, &e. 

And the form of the patent is ſuch : 

M The king to his beloved, &c. Know ye, that we have conſti 
tuted you our juſtices to take the aſſiſe which B. hath arraigned 
before you by our writs againſt N. touching a certain pool 
heightened in C. in the county of 8. to the nuſance of his 
freehold in L. in the county of H. And therefore, &c. that 
at a certain day, &c, in the confines of the counties aforeſaid 
which you appoint for this purpoſe, you take that aſſiſe, 
doing thereon what to juſtice belongs; for we have commanded 
our ſheriffs in the counties aforeſaid. that at a certain day and 
place in the confines of the ſaid counties, whereaf you ſhall 
give them notice, they cauſe that aſfiſe to come before you : 
In witneſs whereof we have cauſed theſe our letters to be made 
patents. Witneſs, &c. N 3 Hat 

n 


and the defendant abates it pending the writ, the writ ſhall abate. 2 H. 
4. 11. See 6 Ed. 2. Al, 454, Pariſhioners may abate a nuſance levied 
in the churchyard, though it has remained there twenty years, So if the 
plaintiff himſelf abates it pending the writ, the writ ſpallabate. 46 Aſſ. 9. 


Writ of Aſſiſe of Nuſance. 


„ ni man ſhall have the like writ, if a man have a way to N 
$27, .. (a) his land or houſe, and another ſtop the way, he ſhall have 


154.3. 18. an aſſiſe of nuſance for that ſtopping; and if the way be in 
16 Ed. 3. one county, and the land to which the way 1s, in another 
Fitz. Nu- county, then he ſhall have two writs of aſſiſe of nuſance, to 
fance 3- each county one, and a patent made to certain perſons, as is 


= l ys aforeſaid ; and the form of the writ is ſuch: 


be brought The king, &c. A. hath complained unto us, that B. unjuſtly 
in conſinio and without judgment hath ftraightened a certain way in B. in 
comitatus. your county, to the nuſancc of his freehold in C. in the county 
14 H. 8. 31. of S. after the firſt, &c. and in the mean time cauſe twelve, 


- 33H:6. 7 
bog Lf 5 &c. to view the way, and their names, &c. and ſummon, &c. 


2 H. 4. 11. And unto the ſheriff where the land is to which the way be- 
con. longeth, the writ is, wherefore he hath ſtraightened a certain 
48Ed 3. 13. way in B. in the county of C. to the nuſance of his freehold 
in S. in your county, after the firſt, &c. And therefore we 
command you, &c. to view the tenement, and their names to 
be put in the writ, and ſummon, &c. at a certain day, &c. in 
the confines of the counties aforeſaid, which the lame, &c. 
And the patent 1s ſuch : | | 
The king to his beloved, &c. Know ye, &c. to take the 
aſſiſe which, &c. by our writs, &c. touching the ſtraightening 
a certain way in B. in the county of Bedford to the nuſance, 
&c. in C. in the county of Huntingdon ; and therefore, &c. 
(as above). OM 
1 And a man ſhall have a writ of aſſiſe, wherefore he hathO 
[ 18 4 ] unjuſtly and without judgment levied or thrown down a certain 
ditch in N. to the nuſance of his freehold in N. or _ 
| | * 75: "0h 


(a) So that it ought to be a way appendant z for of a way in groſs he 
ſhall have only a writ on his caſe, 11 H. 4. 26. per cur. and ſo of a way 
to a church, becauſe he has no freehold in the church, 4 Ed. 3.  Nuſauce 
8. but contra it ſeems as to a way to a church which one has ratione tenu- 
ræ. Quære, if not an action on the caſe, or a writ of aſſiſe at his election. 

If a way be ſo ſtopped, that the party can paſs but narrowly, an action 
on the caſe lies; but if it be wholly ſtopped, an afliſe. 14 H. 4. 31. 
See Lib. Entr. 616. Where a tertenant plows. my way, I may have an 
aſſiſe, but not caſe, not even where it is wholly ſtoppeil. 2 H. 4. 10. 33 
H. 6. 26. If the tenant ſtops my way aſſiſe lies; if a ſtranger does it, 
an action on the caſe only; and it ſeems that in an afliſe, or on a quod per- 
mittat, you need only name the tenant of the freehold where the ſtoppage 
ie. See 1 H. 4. 83. If 1 have common appendant lying beyond 
a bridge which a prior ought to repair ratione tenuræ, and the bridge falls 
for want of reparation, I ſhall not have an aſſiſe of nuſance, quare pontem 
proſtravit. 1. Becaule there is no ſuch writ. 2. Becauſe here is only 2 
neglect, and for that an action on the caſe lies. So if A. ought to ſcour 
2 ditch, which he does not ſcour, whereby my land is drowned, an action 
on the caſe only lies; but if he ſtops it up, an aſſiſe of nuſance lies, pet 

Thirning. If a ſtranger ſtops my way, an action on the caſe lies; but if 
the tertenant does it, an aſſiſe. 22H. 6. 15, © 


Writ of Aſſiſe of Nuſance. 


vied, or thrown down, or heightened, or lowered a certain 

ol, &c. or hath obſtructed, or ſtraightened a certain way in 
N to the nuſance, &c. or hath diverted a water - courſe in N. 
to the nuſance of his freehold in B. after the firſt paſſage, &c. 
(as in an aſſiſe of common of paſture, until) of chat neigh- 
bourhood to view that ditch, that pool, that hedge, that way, 
that water-courle, and tenement, and their names to be put 


in the writ, and ſummon, &c. (as above in common of paſture) 


and the form of the patent 1s, 


The king to his beloved, &c. To take the aſſiſe which A. 48d. 3. 17. 


&c. againſt B. of a certain ditch levied or thrown down in 


N. or of a certain pool heightened or lowered in N. or of a 
certain pool levied () or thrown down in N. or of a certain 
hedge levied or thrown down in N. orof a certain way ſtraigh- 
tened or obſtructed in N. or of a certain water-courlſe diverted 
in N. And therefore we command you, &c. (as above). 
And for what an aſſiſe of nuſance lieth, appeareth by theſe 
verſes : 8 f | | 
ſatum; mn, $% @4, 

Foſ ſtog ſepe vi diverſi curſus aquarum, 

Poſcunt aſſiſam, mercatum, feria, bancum. 

i. terminari coram juſtic' afſiſar* i. Fee in banco. 


A And it appeareth by theſe verſes, to 


428 


et up a fair or a mar- 22 H. 6. 14. 


ket unto the nuſance of (+5) another fair or market, that he 11. H. 4. 7. 


unto whoſe nuſance of the fair or market is ſet up, ſhall have 
a writ for ſo doing returnable into the King's Bench; and the 
writ ſhall be in ſuch form : | 

The king to the ſheriff, &c. If A. ſhall make you ſecure, 


&c. then ſummon, &c. P. that he be before our juſtices at 


Weſtminſter, &c. to ſhew whereſore he hath ſet up a certain 
market, or a certain fair in I. to the nuſance of the free mar- 
ket, or the free fair of him the ſaid A. in the ſame town, or 
in another town, after the firſt paſſage, &c. as he ſaith: And 
have there the ſummoners and this writ, &c. | | 

oe Oe ISL Can There 


(a) Note; an aſſiſe de libero tenemento does not lie of a way. 34 
AN. 13. Vide ſupra. 3 : | 

Note; If one makes a ditch, &c. croſs a river which runs to my mill, 
although the ditch be made on his own ſoil: It is in my eleQi2n to have 
an aſſile of novel diſſeiſin or of nuſance. 32 Af. 2. 

(a) Note; Caſe does not lie, nor an affiſe of nuſance where it is dam- 
zum ſine injuria, as for erecting a mill near my mill, whereby 1 loſe the 
- cuſtom, & c. of the inhabitants. 22 H. 6 14. So for ſetting up a gram- 

mar ſchosl. 11 H. 4, 47. But caſe lies for ſetting up à ferry, near an an- 
cient ferry on the ſame. ziver, 22 H. 6. 14. See for this Bradt. 235, 
Mercatum levatum non eſt injurioſum nec proſternendum ſi fit antiquiue 
meo mercato. 2, If it be erected within the third part of twenty miles.z 
l. unius dixtz, 3. If ſet up for two or three days at moſt, meum mer« 
catum fuit vicinum. = 
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Writ of Nuſance whicl: are Vicontiel. 

There is alſo another form of writ for the ſame; which is a 
quod permittat, which is ſu ch) 

The king, &c. Command P. that juſtly, &c. he permit the 
biſhop of Lincoln to put down a certain market in U ing- 
ham, which P. of M. father of the aforeſaid P. whoſe heir 
he is, unjuſtly, &c. ſet up, to (4) the nuſance of the free mar- 
ket of 15 lately biſhop'of Lincoln, 1 of the afore- 
ſaid biſhop, in Luddington, as it is ſaid, and unleſs he will 
do it, and the aforeſaid biſhop ſhall make you ſecure, &c. then 
ſummon, &c. the aforeſaid P. that he be, &c. to ſhew where. 
fore, &c. = | 3 
429 And chat writ was granted by the chief juſtice and clerks of 

the Chancery, by which it ſeemeth, that a man may diſturb 

„another to have or keep any fair or market unto the nuſance of 


his fair or market. 


Writs of Nuſance which are Vicontiel. 


a, mo W RITS of nuſance which are vicontiel, (5) are thoſe 3 


Yd Bs which do appear by the verſes following : 1 
plaintiff rica ca gultum ges lendinum 
may chooſe Fab fur porta, domus, vir gur mo mu- 
| to have it rus, | ovi 5 ö - - | 
before)the Et pons, tradantur hæc vicecomitibus. 

juſtices, or i | And 
the ſheriff, * ww. 
Regiſter | 5 | 

199. (a) See Paſch. 13 Ed. 3. W. de Clynton and C. his wife, brought nu · 


ſance againſt A. for levying a market in W. to the nuſance of their free 
market in S. for that the ſaid W. and C. in right of the ſaid C. had their 
market every Wedneſday in S. to which market the country people near 
uſed to ceme, & c. of whom the plaiatiffs had toll, &c. the defendant 
| levied a market at W. to hold the ſame day only two miles from S. and 
that the country people who nfed to come to S. 45 go to W. Pole defended 
the tort, & c. and demanded the view, but it was not allowed; he alſo 
took exception, for that they did not ſay their market was elder; but not 
allowed ; for it ſhall come by way of plea. 3. Exception, for chat C. had 
it only for life, and ſo ought to have another count; non allocat. where · 
fore he pleaded, that he had not levied any market to the nuſance of their 
market, and ifſue was taken, and the averment received by award. Note ; 
Vf the market be on the ſame day, it ſhall be intended a nuſance ; but if 
it be on another day, it ſhall not be ſo intended; and therefore it ſhall be 
put in iſſue, Whether it be a nuſance or not, 11 H. 4, 6. In a ſcire facin 
for the king to repeal 2 patent. Note; A market was granted to be in D. 
en Saturdays, two miles diſtant from C. where the king had 2 market of 
Tueſdays. Note; The patent commonly is ita quod no fit ad nogument 3 
but if be 4 nuſance, though it has not that clauſe, the ſecond patent i 
void xgainſt him to whom it is a nuſance. 22 H. 6. 14. 3 
(5) See an aſſiſe of nuſance, or an action on the caſe, lies for diverting 
majoris partis curſus aquæ, & c. , Dyer 284. and yet one ſhall not ofa 
N 2 122 0 Ys a ation 


pn cps .o Xp. oc A a 


Writs of Nuſance which are Vicontiel. 


And the form of the writ is ſuch : The king to the ſheriff, 
&c. A. of B. hath complained unto us, that B. (a) hath un- 
juſtly levied or thrown down a certain houſe, or obſtructed a 
certain gulf in N. to the nuſance, &. in the ſame town, or 
in another, after the firſt paſſage, &c. into Gaſcoigne; and 
therefore we command you, that you hear that plaint, and af- 
terwards cauſe juſtice to be done thereupon, that we may hear 
| no more clamour thereupon for want of juftice. | 
| c Atſter the ſame manner are writs, of a ſheepfold, a gate, a 
Y young quickſet hedge, a mill, an houſe of office, and the like, 
levied or thrown down. And thoſe writs may be removed at 
the ſuit of the 8 or defendant, out of the county into 
the Common Pleas by a pone, with cauſe ſhewed in the writ 
as in a replevin of his cattle; and the pone is ſuch : 


The king, &c. Put at the petition of the plaintiff the plaint 
- which is in your county by our writ between A. and B. of a 
certain ins” levied or thrown down in C. by him the ſaid B. 
unjuſtly levied or wholly thrown down, as it is ſaid, and ſum- 
| mon, &c. (as in a pone of beaſts, &c.) | 
T And the rule in the * is, that if he who erected or Reęiſter 
throweth down a houſe, wall, or the like, dieth, that he to 199. 
1 whoſe nuſance it is, or his heir, ſhall have a quod permittat 
4 againſt che heir of him who did the nuſance, which wriis are 
amongſt the writs of quod permittat. 125157 6 | 
D Anda man ſhall have an aſſiſe of nuſance for building of a 18E1.4. 22. 
x houſe _ than his houſe, and ſo near his, that the rain Nuſance 1. 
_ falleth upon that houſe, falleth upon the plaintiff's 
4 ouſe. Fe 


red E (59) And a man ſhall not have an aſſiſe 


—, ww PT 


£ nuſance of a way, 4 Ed. 3. 


eit if it be not appendant or appurtenant to his frechold; as if a Fitz. Nu- 
ear man build a houſe over the way. which I have to my houſe, or fance 1. 

_ to the church, I ſhall have an aſſiſe of nufance. _ 46Ed3. 23. 
ted And in a writ of nuſance, the defendant ſhall have the view, ; 
100 and ſhall be eſſoined; and if afterwards he makes default, 2 dz 14. 
3 5 55 5 diſtreſs 

had f | 
pre? ; 5 4 , 

heir &i he caſ; : | : EG oat 
. A 

10 (a) For levying of a goſs to intercept the courſe of fiſh coming from the 


| ſea, uſque ad gurgitem meam ſuperiorum. 46 Aſſ. 9. 
* (5) But he ſhall have a writ on the caſe for ſuch way in gra. 11 BH; 
0 P. 4. 26. But by the better opinion, the writ ſhall not be quare levayis 


bt 00 quandam domum ad nocumentum liberi tenementi. But quare obſtruxit Af 
nf n vel arctavit viam ad nocumentum, & . Et quod juratores videant viam Wl.” 
at 13 vel tenementum. So if a man builds a houſe croſs a watercourſe to a milf, | iſ 

8 the writ ſnall be quod divertit curſum aquæ ad nocumentum, & c. Q 1 
reing if the writ may not be quod domum levavit ad nocumentum liberi tene- 1 


: | bl 
ve an menti, 11H, 4. 25. 11 
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But his leſ- 


ſee ſhall 
have, 13 H. 
3. Fitz. Aſſ. 
437+ 


Writs of Nuſance which are Vicontiel. | 


diſtreſs ſhall be awarded againft him for to anſwer, &c. and | 


not ſave his default. P. 42 Ed. 3. 9. | 

And if a man levy a nuſance unto the houſe of another who G 
hath therein an eſtate but for term of years, then he ſhall not 
have an aſſiſe of nuſance, but an action upon the caſe againſi 
him, becauſe he hath no freehold: But yet it ſeemeth he may 
enter and abate the nuſance. 55 | 

And if a writ of nuſance be removed out of the county, A 
and the iheriff return, that the defendant hath not any thing, 
&c. the party ſhall have attachment, diſtreſs, and no other 
proceſs, &c, becauſe it toucheth freehold. But in an aſſiſe of 
nuſance the proceſs is as in aſſiſe of novel diſſeiſin. | 

And the pariſhioners may pull down a wall which is ſet upB 
to their ns in their way to the church, quod vide 6 Ed. 2. 

And in an afliſe of 'nuſance he may in his plea ſhew the nu-C 
ſance to be to diverſe freeholds. | 

And if the ways be ſtraightened, or the alleys or lanes inD 


any town, city or · borough corporate be filled with filth or 


dung, or ſuch things by which means infection may increaſe, 
then he who will ſue may procure ſuch writ to have them 
cleanſed and made clean; and the writ is ſuch : 1235 
The king to the mayor and his bailiffs of Oxford, greeting: 
Becauſe we have received information from teſtimony deſerving 
credit, that by dung and dunghills, and alſo ſwine coats and 
frequent acceſs of ſwine, and much other filthineſſes which 
are in the ways and lanes of the ſaid city and the ſuburbs there- 
of, the air there is ſo much corrupted and infected, that a dread- 
ful terror ſtrikes the maſters and ſcholars dwelling in the ſame, 
and others converſant and paſſing there, the benefit of whol- 
ſome air is hindered, the condition of men grievouſly hurt, and 
other intolerable diſadvantages, and many dangers from ſuch 
corruption are known to cer to the nuſance of the maſ- 
ters and ſcholars aforeſaid, and of others there converſant and 
paſſing, and to the manifeſt 3 of their lives: We being 
unwilling any longer to endure ſuch great and intolerable de- 
faults, command you, that without any delay you cauſe all the 
ftreets and lanes in the city aforeſaid, and its ſuburbs, to be 
cleanſed and for the future kept clean from dung and dung. 
hills, and the other filthineſſes aforeſaid. left by the corruption 
or filthinefles aforeſaid damage or danger for the future happen 
to any perſons by your default, for which we ought grievouſſ) 
to attach you, as contemners of our mandate. Witneſs, &c. 
And upon that he ſhall have an alias, a pluries, and attach- 
ment, if they do not cleanſe them, &c. But for villages in the 
country which are not corporate, ſuch writ doth not Iie. 


Writ 


Wri 


* 


Writ de Aſſociation in Afﬀiſe, and of W t * 


F non omne cg. 


E Writ of aſſociation is a patent made to one or more, 
f 7 « ; * : 16 AſT. 6. 

1 when an aſſiſe of novel diſſeiſin or certificate upon affiſe Aſſiſe 206. 
of novel diſſeiſin is ſued. Then the king of his own motion, No e, there 
or the plaintiff, may ſue to have other perſons aſſociated unto is one fi non 
the juſtices of aſſiſe to take that aſſiſe; and the form of the ara en 
writ o „ of. ererts fraternal 


remains with the juſtices for their warrant to take other aſſiſes; and the ſpecial fi non 


omnes is annexed to the record, and ſent as parcel... 


The king to his beloved and faithful C. and P. or, to his 
beloved and faithful F. greeting : Know ye, that we have aſſo- 
ciated you or either of you, or you to our beloved and faithful. 
A. B. and G. to take the aſſiſe of novel difleifin which F. hath 
arraigned before the aforeſaid. A. B. and G. by our writ againſt 
H. of tenements in N. nevertheleſs, ſo that if at a certain day 
and place which they the ind A B. and G. ſhall appoint for 
this purpoſe, you or either of you ſhall happen to be preſent, 
they, ſhall admit you or either of you, or you their companions 
or companion for this purpoſe, otherwiſe they the ſaid A. B. 
and G. (your preſence or the preſence of either of you not be- 
ing expected) may proceed to the taking that affiſe : And 
therefore we command you, that you or either of you, or you 
attend the taking that affiſe, together with the aforeſaid A. B. 
and G. in form aforeſaid, doing l that which to juſ- 
tice belongs, according to the law and cuſtom of our realm 3 
ſaving to us the amercements from thence coming, for we have 
commanded him the ſaid A. B. and G. that they admit you or 
either of you, or you their companions. or companion er this 
purpoſe, as aforeſaid : In; witneſs whereof we have cauſed 


[4 ; 


theſe our letters, &c. SE e e e 5 
(2) And upon that patent of aſſociation the king ſhall ſend See for the 

his writ unto the juſtices of aſſiſe, ſcommanding them thereby to expoſition 

admit him or them, &c. and the writ is ſuch: _ — 33 
The king to his beloved and faithful A. B. and G. greeting: 38. 

Know ye, that we have aſſociated unto ou our beloved and I., 5 Ed. 4. 

faithful G. and D. or either of them; or thus, our beloved 11. 

and faithful F. to take the affiſe of novel diſſeiſin which E. Br. Aſſiſe 


hath 386. 


. * 


(a) Note; The juſtices may refuſe to admit the aſſociate, except the 
writ be directed to them. 5 Ed. 4. AM. 459. 
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Writ of Aſſociation in Aſſiſe, &c. 


hath arraigned before you by our writ againſt H. and others 
contained in our . Ser writ, of tenements in N. or of com- 


mon of paſture in N. nevertheleſs, ſo that if at a certain day 
and place which you ſhall appoint for this purpoſe, them the 
ſaid C. and or either of them; or thus, him che ſaid F. you 
admit your companions or companion for this purpoſe, other- 
wiſe you (the preſence of them the ſaid C. and D. or either of 
them not being expected; (2) or thus, of him the ſaid F.) 
may proceed to the taking of that aſſiſe: And therefore we 
command you, that you admit them the ſaid C. and D. or 
either of them; or thus, him the ſaid F. your companions or 
companion for this purpoſe in form aforeſaid ; for we have 
commanded them the ſaid C. and D. that they or either of 
them; or thus, him the ſaid F. that they ſhall attend, or he 
ſhall attend, together with you, as is aforeſaid. Witneſs, &c. 
And if ſeveral aſſiſes or certificates of aſſiſes be ſued before? 
432 ſexeral juſtices in one county for lands, tenements, rents or com- 
mons, and afterwards the king maketh new juſtices to take all 
aſſiſes or certificates and juries which are to be taken in the 
| ſame county, the king may make an affociation to the juſtices 
g 86 new aſſigned, thus 5 5 
[ 186 ] The king to his beloved and faithful W. of D. R. of A. 
and R. of P. greeting : Know ye, that we have conftituted you 
our juſtices to take all aſſiſes, ee and certificates arraigned 
before any of our juſtices whomſoever by our writs in the 
county of Lincoln ; and afterwards have commanded you, that 
it you all could not be preſent conveniently at the taking of the 
afliſes, juries and certificates aforeſaid, then two of you who 
fhould happen to be preſent ſhould proceed to the ny of 
the ſame aſfiſes, juries and certificates, according to the law 
and cuſtom of our realm, we have affociated unto you bur be- 
loved and faithful A. to take the aſſiſes, juries and certificates 
aforeſaid together with you; nevertheleſs, ſo that if at certain 
days and places which you or two of you ſhall appoint for this 
purpoſe, it happens that he the ſaid A. be preſent, then hat 
you or two of you admit him your companion, or otherwiſe 
you or two of you (the preſence of him the ſaid A. not beiny 
expected) may proceed to the taking of the affiſes, juries and 
certificates aforeſaid: And therefore we command you, &ec. 
And a patent made to him who ſhall be aſſociate, reciting 
the patent made to the juſtices, and the writ of fi non omnes, 
and then ſhall ſay, affociavimus vos, &c. and the form of the 
writ is ſuch : | | | Th 
x e 


3 Vel ſic; Aliquis ſingulis vicib' quibus C. & D. abeſſe contigerit, 
C. 
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| Writ of Aſſbeiation in Aﬀiiſe, Ac. 


The king to his beloved and faithful A. greeting: Know ye, 

that whereas we have conſtituted our beloved and faithful W. 

of D. R. of A. and R. of P. our juſtices to take all aſſiſes, 

juries and certificates arraigned before any of our juſtices 

V homſoever by our writs in the county of Lincoln; and after- 

wards commanded them the ſaid W. of D. R. and R. that if 

they all could not be pxeſent conveniently at the taking of the 

aſſiſes, juries and certificates aforeſaid, then two of them who 

ſhould happen to be then preſent fhould proceed to the taking 

of the ſame atfiſes, juries and certificates, according to the law 

and cuſtom. of our realm, we have aſſociated you the aforeſaid 

W. R. and R. and two of them, to take the aſſiſes, juries and 

certificates aforeſaid in the county aforeſaid; nevertheleſs, ſo 

that if at. certain days and places which they the ſaid; W. R. 

and R. or two of them ſhall appoint for this purpoſe; it ſhall 

happen that you be preſent, then they or two of them. ſhall 

F- admit you their 1 for this purpoſe, or otherwiſe they 

the ſaid W. R. and R. or two of them (your prefence not be- 

ing expected) may proceed to the taking of che ſame aflifes, ju- 

ries and certificates aforeſaid : And therefore we command you, 

that you attend the taking of the aſſiſes, juries and certificates 

aforeſaid together with the ſaid W. R. and R. or two of them 

in form aforeſaid, to do, &. ſaving, &e. We have alſo com- 

manded.them the ſaid W. R. and R. that they or two of them 

do admis you their companion for this purpole, as-13-aforeſaid ; 

In witneſs whereof we have cauſed thete our letters to be made 
patents. Witneſs, &c. : = | | 
A And afterwards when the king hath made his juſtices of aſ- L. « Ed. 4. 


| ſiſe by letters patent; and by other letters patent hath affoci- 111. = 

; ated unto them another perſon, yet he is. uled afterwards. to Br. Aff. 386. 1 

; make other letters patent, as well unto the juſtices'of affiſe, as ; 
ta thoſe whom 1 unto them, that if they all 

: do not come at one time, to take thoſe aſſiſes, juries, and cer- 

n tificates, that then thoſe who do come ſhall take the ſame aſſi- 

* ſes, juries. and certificates: And that patent is called a fi non 

4 omnes; and the form of the patent is ſu enn 

5 The king to his beloved and faithful W. of D. R of A. and 433 

> R. of P. and A. of B. greeting: Whereas we have.confſtituted 

6 you the aforeſaid W. R. and R. our juſtices. to take all aſſiſes, 
&c. arraigned, &c. (as above, until) and afterwards we com- 

8 manded you, that if you all, &c. ſhould proceed ſubſequently, 

» we have aſſociated to you, and to two of you, the aforeſaid A. 

to take the aſſiſes, junes and certificates aforeſaid, inthe county 

, aforeſaid; we command you, that if you all cannot canveni- 

N ently be preſent at the taking of the affiſes, juries and certifi- 

1 eates aforeſaid; then three * of you (of whom we will 

ity ; n 
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Writ of Aſſociation in Aſſiſe; &. 


one of you the aforeſaid W. R. and R. to be one) ſhall pro- 
ceed to the taking of the ſame aſſiſes, &c. according to the law 
and cuſtom of our realm, &c. Witneſs, ce. 
And theſe three patents next before are commonly made B 
when any aſſiſe is ſued ; as one to the juſtices of aſſiſes, and 
another patent to the clerk of the affiſes of aſſociation, and the 
patent of fi non omnes, as well made to the juſtices and the 
clerk of the aſſiſes together.. | 2 58165 
(a) And if the king makes his juſtices of aſſiſe in any coun- C 
| ty, and afterwards he maketh an aſſociation to them, and a pa- 
32H. 6. 16: tent of fi non omnes, &c. And afterwards divers aſſiſes or cer- 
tificates of aſſiſe remain before them not determined: The kin 
at the next aſſiſes may make a new commiſſion unto other 5 
tices to take all thoſe aſſiſes or certificates, and may make a 
new aſſociation unto them by another patent, and a fi non 
5 omnes alſo directed unto them. PDT 7501, 154 
32H. 6. 10. But a general patent of aſſiſe to take all aſſiſes and juries, D 
| &c. and aſſociations lieth. But M. 32 H. 6. it is holden, that 
L. s Ed. 4. an aſſociation after another aſſociation allowed and admitted 
— doth not lie, nor that the juſtices then do not admit other aſſo- 
55 ciation in that writ afterwards, ſo long as that writ and com- 
miſſien and in for eee. 
But in a ſpecial aſſiſe no aſſociation ſhall. be made as it is E 
holden the ſame year, M. 32 H. 6. for he hath not in the writ 
theſe words, et his quos ſibi aſſociavimus. But the writ is di- 
reed to the ſheriff without thoſe words in the writ, nor thoſe 
_ are not in the patent made to the juſtices of that ſpecial 
Allie. | Ce Te | 
But if thoſe words be in the writ, and in the patent made F 
to the juſtices, then it ſeemeth an aſſociation ſhall be made in 
that ſpecial aſſiſe, as in other. And it appeareth in the Re- 
giſter that the other aſfociation-lieth after aſſociation in one 
orie. 24 | 4 1 3 
And upon a new commiſſion made to other juſtices, that the G 
old juſtices of affiſe ſhall deliver their records of the aſſiſe unto 
the new juſtices by indenture, upon a writ directed to them to 
deliver the records. e CR. 3, 
And a man may ſue a patent of aſſociation for ſeveral aſſi- H 
ſes; and the form of the writ is ſuch: 5 1 
; | . 


() See L. 5 Ed. 4. 129, 137. theſe points reſolved ; viz. 1. That an 
aſſociation may be ona ſpecial patent. 2. That by the writ of admittance 
he is not juſtice (aſſociate) without ſhewing alſo the patent of aſſociation. 
3. That by the patent of aſſociation he is juſtice, though there be no writ 
of admittance,” 4. Though-the words of the patent of affociatian ſhall be 
only ad aſſiſam hac vice capiendam; yet his power remains till the affiſe be 
determined, although it depend thro' divers adjouruments. 


Fi 


5 3 3 
Writ of Aſſociation in Aſſiſe, ; &c. 


33 ES gale 
We have affociated you or either of you, &e. to take the 434 
aſſiſe of novel diſſeiſin which A: hath arraigned before, &c. 1 7 1 
of tenements in N. and to take the aſſiſe of novel diſfeifin © 
which C. hath arraigned before the ſame, &c. againſt the afore- 
{aid B. of tenements in the ſame town; nevertheleſs; ſo that 


if, Kr. E 2:4 eee 
A And if the king made two men his juſtices of aſſiſe in one 
county, and afterwards one of chem is elſewhere in the king's 
ſervice; (a) ſo that he cannot attend to take thoſe aſſiſes or ju- 
| ries, then the king by patent may make another juſtice in his 
room, to take hat aſſiſes and juries, and that patent is in the 
nature of an aſſociation; and the form of the Writ is ſuch: - 
The king to his beloved and faithful A. greeting: Know ye, 
that we have conſtituted you and our beloved and faithful G. 
our juſtices to take all aſſiſes, juries and certificates arraigned 
before any of our juftices whomſoever by our writs in the 
| county of L. and the aforeſaid G. attends by our command 
certain other ſervices of our's elſewhere, by reaſon whereof he 
has not leiſure for the taking the ſame aſſiſes, juries and certi- 
ficates; as we have received information, we have conſtituted Yet he is 
our. beloved and faithful W. our juſtice in the place of him the judge be- 
ſaid G. to take the aſſiſes; juries and certifieates-aforeſaid to- 1 < ny 
gether with you; and therefore we command you, chat you |, ee 
admit him the ſaid W. your companion in the place of him . L. g 
the ſaid-G: for this purpoſe; in manner afbreſaid; for we have Ed. 4. 1110 
commanded him the ſaid W. that he attend ſor this purpoſe in Br. Aſſ. 386. 
the place of him the ſaid G. together with you, & . 
And a patent ſhall be made to him who ſhall be aſſociate 
F unto them in the place of G. which ſhall be ſuch : © 
The - king to 2 beloved and faithful W. greeting: Know 
you, that ws. As have lately conſtituted Gay beloved and 
faithful A. and G. our juſtices to take all aſſiſes, &c. (as above, 
until) as we have received information, we have conſtituted you 
G our juſtice in the plact/of him the ſaid G. to take the aſſiſes, 
Juries and certificates aforeſaid together with tlie aforeſaid A. 
And therefore we command you, that you attend for this pur. 
| Poſe with the aforeſaid A. in the place of him the ſaid G. to 
H do in form aforeſaid, &c. ſaving, &c. for we have commanded 
him the ſaid A. that he admit you his companion for this pur- 
poſe in the place of him the ſaid G. as is aforeſaid : In wit- 
: neſs; & . „ 3363 506 3 et 
VOICES „ * ; Nn 2 | Wo Dit 5.74 And 
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(a) Or de dead; aud note A juſtice of aſſiſe cannot record P acoſiis. 

- 45 Aſſ. 3. Where one ige made a jyſtice ad omnes aſſiſas capiend', it is ood z 

: and ſuch may take the affiſes Without any re · attachident ſued, although 
the aſſiſe by removed. 29 Af, 2. 
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Writ of Aſſociation in Aſſiſe, &. 


And if the king make three juſtices in aſſiſe, and afterwards ; 
one of them dieth, che king may make a new patent of aſſoci- 
ation unto another to aſſociate him and the two in the room of 
him who is dead, and a cloſe writ ſhall be directed to the two 
juſtices who are alive to admit, &c. and it appeareth by the 
writ, that if the king maketh three juſtices to take aſſiſes, and | 
make them a patent of ſi non omnes, that if one of them di- 
eth, yet the other two may proceed; and the patent is ſuch: 
L. z Ed. 4. The king to his beloved and faithful I. of O. greeting: 
111. Know you, that whereas we have lately conſtituted our beloved 
Br. Aſſ. 286, and faithful I. L. and S. our juſtices to take all aſſiſes, juries 
| and certificates arraigned before any of our juſtices whomſo- 
ever by our writs in the county of S. and after the: death of 
the aforeſaid S. divers aſſiſes, juries and certificates are arraign- 

435 ed before the aforeſaid I. and I. we, for certain cauſes, have 
conſtituted you our juſtice, as well to take all aſſiſes, juries and 
certificates arraigned before the aforeſaid I. I. and S. and after- 
wards before the ſame I. and L. as before any of our juſtices 
whomſoever in the county aforeſaid together with the ſame I. 
and I. And therefore we command you, that you attend to 

take the aſſiſes, juries and certificates together with the afore- 
laid I. and I. in manner aforeſaid, to do, &c. ſaving, &c. for 
we have commanded the aforeſaid I. and I. that they admit you 
their companion for this purpoſe, as is. aſoreſa iel. 
And a cloſe writ ſhall be ed to the juſtices to admit the C 
Taid juſtice W. into their ſociet. Ny 
And the king may make aſſociation in juries. aa well as in 
aſſiſes, as alſo in attaints. And if the king make a commiſſion 
to take an attaint or other jury, and an aſſociation in the ſame, 
and after one of the juſtices dieth, the king may make a new 
aſlociation in the ſame writ, and ſo he may make one aſſocia- 
tion after another in the ſame writ, as appeareth by the Re- | B 
giſter; and the writ ia ſu cn 
The king to his beloved, &c. I. of M. R. of M. and I. of 
„greeting: Whereas we lately apointed W. of O. and you 
the aforeſaid I. of M. and R. our juſtices, to take the jury of 
twenty four, knights which R. hath arraigned before the afore- 
ſaid W. and you the aforeſaid I. of M. and R. by our writ 
* P. to convict the jurors, of an aſſiſe of novel diſſeiſin, 0 
Which was ſummoned between him the ſaid P. and the afore- 
ſaid R. and taken by our writ at H. beſore the aforeſaid W. 
and you the aforeſaid R. of tenements in S. in the county of | 
N. and afterwards by our writ we affociated unto you (the | 
aforeſaid I. of M. and R.) you the aforeſaid I. of F. to take 
all affiſes, juries, &c. arraigned in the ſaid: county together 
with the fd W. and you, Sith the aforeſaid l of M. and . 


> 1 
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Writ of Redifſeifin. 


or two of you, and that jury before the aforeſaid W. and you 
the ſaid R. and I. by virtue of the affociation aforeſaid, until 
to the taking thereof, ſtogd by the pleading, and the ſaid W. 

being now dead, we have conſtituted in the place of him the 
ſaid W. our beloved and faithful B. to take that; * any 
with you; we command you, that you admit the aforeſaid B. 
for this purpoſe in the place of him the ſaid W. and proceed 
together with him to take that jury, according to the law and 

cuſtom of our realm ; for we have commanded the aforeſaid 

B. _ he attend together with you for this purpoſe, as is 
aforeſaid. 


And thereupon another patent ſhall be made to the ſaid B. Furby 2 H. 
of affociation, as before in other caſes. 4. 2. he iy 

D And an aſſociation may be made unto the ſheriff upon 9838 
writ of rediſſeiſin directed to him, as well as it may be upon 8 
an aſſiſe of novel diſſeiſin, as appeareth by the Regiſter; which ner in this 
writ was awarded by W. de Harloſton. writ. 


A And although the aſſiſe be diſcontinued for not coming of [ 188 J 
the juſtices, &c. yet when the re- attachment is ſued, the writs 12H. 4. 19, 
of aſſociation and of fi non omnes ſtand in force; and a re- 2 1 
attachment ſhall or may be ſued to revive thoſe aſſiſes; (a) 11 15 85 

although there be ſeveral adjournments of the aſſiſes, yet the pr. Aſſiſe 
a and writs of fi non omnes ſhall ſerve for all the 386. 
es. 


Aſſ. 16. 
Br. All * 
Writ of Rediſſeiſin. 436 


B TH E writ of rediffeifin (h lieth where a man doth reco- 
ver by aſſiſe of novel diſſeiſin, land, rent or common, 

and the like, and is put in poſſeſſion thereof by verdict, and 

afterwards he is diſſeiſed of 1 ſame land, rent or common by 


him by whom he was diſſeiſed before; then he ſhall have this 
writ upon the ſtatute of Merton, c. 


3. and the form of the 
writ is ſuch: 3 

The king to the ſheriff, &c. A. and B. his wife, have 
ſhewed unto us, that whereas R. formerly the huſband of the 
faid B. and ſhe the ſaid B. in our court, before our juſtices 
laſt itinerant, at N. in your county; or thus, before our be- 
loved and faithful H. and K. our juſtices aſſigned to _ | 
| es 


(a) See it accordingly adjudged, 12 H. 4. 20, 22; 14 Al. 14. be the 
iſſociation in general, or the afliſe taken by ſpecial adjournments, 

(6) If he diſtrain for the rent, he ſhall have a redifigiſig on 8 reſcow: 
made, without any other ſeifin, 40 AS, 23. ; 


23 Aff. 7. 


437 


Writ of Rediſſeiſin, 


aſhſes in the county aforeſaid at, &c. (or thus, if the juſticez 
were dead) before H. and his companions lately our juſticey 
aſſigned to take the aſſiſes in the county aforeſaid at N. recover, 
ed their ſeiſin againſt S. of twenty acres of land and ten ſhil. 
lings rent with the appurtenances in K. by the recognizance of 
an aſſiſe of novel allein between them, &c. or thus, taken 
between the aforeſaid A. B. and S. the aforeſaid S. again hath 
unjuſtly diſſeiſed them the faid A. and E. of the GE and rent 


| aforeſaid; or thus, of one acre of land of the land aforeſaid; 


and therefore we command you, that taking with you the keep- 


ers (a) of the pleas of our crown and twelve, as well knights 


as other free and lawful men of your county, as well of thoſe 
who were in the firſt jury, as of others, you go in your own 
perſon to the aforeſaid land and tenement from whence the- 
rent iſſueth, and by their oath you diligently make inquiſition 


thereof; and if you ſhall find that they the ſaid A. and B. are 


again unjuſtly diſſeiſed by the aforeſaid S. of the ſaid land and 
rent, then take him the ſaid S. and cauſe him to be ſafely kept 
in our priſon, ſo that he be in no wiſe delivered from that pri- 
fon without our ſpecial command, and them the ſaid A, and 
B. to be reſeiſed of the ſaid land and rent, and cauſe double 
their damages which they have ſuſtained by reaſon of that re- 
diſſeiſin, to be taxed by the oath of the aforeſaid twelve, and 
to be levied without delay of the goods and chattels of the 


_ aforeſaid S. in your bailiwick, and to be rendered to them the 


ſaid A. and B. according to the form of the ſtatute provided 
in ſuch like caſes of rediſſeiſin. (b) And give notice to the 
aforeſaid S. and D. who now hold Gat ne, that they may be 
preſent at the making that inqueſt, if to them it ſhall ſeem ex- 
pedient. Witneſs, &c. 


And by that writ appeareth, that a man ſhall have a rediſ-D 
ſeiſin againſt the tenant, if he recover by aſſiſe of novel dil- 
ſeiſin before juſtices in eyre, or before juſtices of 1 


(a) 23 Al. 7. If there be but one coroner in the county, he may 
make it, otherwiſe all muſt join. 20 H. 6. 17. And note; a rediſſeiſin 
taken before the ſheriff and one coroner is not good. Alſo note this clauſe, 
aſſumptis tecum, & c. was omitted, and therefore the writ abated, 26 Ed. 
3. 57. and herein the ſheriff is judge, 1 H. 4. 5. but if there are four co- 
roners, but one is dead, the ſheriff ought to return this. It ſeems, that 
if the writ be accedas ad yillam ubi tenementa prædicta ſunt, &c. it is er- 
roneous, 11 H. 4. 6, 94. adjudged. But if the rent iſſues out of mort 
(many) lands in divers ville, it is ſufficient to take the rediſſeiſin in one vill 
only, 40 Aſſ. 23. but the view ought to be made of all. ; 

(5) See 9 H. 4. 5. Note; The ſheriff is judge here, and therefore it 
ſeems the array is not challengeable, but the panel is; and it ſeems that 
the ſheriff may receive pleas herein, as a releaſe, c. Kelw. 125. 4% 


AT. 23. 


Writ of Rediſſeiſin. 
(e) and ſo if he recover in aſſiſe of novel diſſeiſin in the 
King's Bench or Commons Pleas, if he be rediſſeiſed, he ſhall 


have that writ. ä 


K If huſband and wife be diſſeiſed, and recover by aſſiſe, and 
the huſband dieth, and the wife taketh another huſband, and! 
they be diſſeiſed again, by the Regiſter they ſhall have a writ ? 


of rediſſeiſin, although the huſband were not diſſeiſed before; 


and the writ willeth that the ſheriff inquire whether the 


were diſſeiſed before, and ſo the huſband was not; but that is 
not material, becauſe it is the right (6) of the wife, and ſhe 
was diſſeiſed before. But if the wife loſe in the aſſiſe of novel 


difleiſin, and afterwards take huſband, and they. rediſſeiſe the 


plaintiff, he ſhall not have a writ of rediſſeiſin; quod vide H. 


Hoe | | 
F ? (e) And alſo a rediſſeiſin heth againſt him who committed 


the redifleiſin, and againſt another who was no diſſeiſor, if he 
be tenant of the land. 


G Andalſoif a man recover land by aſſiſe of novel diſſeiſin, 
and after is rediſſeiſed of parcel of the ſame, he ſhall have a 


writ of rediſſeiſin. 


H And in a rediſſeiſin againſt huſband and wife the writ ſhall 


be thus in the end; and the ſame A. double his damages which 
he hath ſuſtained by reaſon of that rediſſeiſin, to be levied of 
the lands of them x ſaid B. and S. and of the chattels of him 
_ faid B. in your bailiwick ; becauſe the wife hath not any 
chattel. | | | 


1 And if the ſheriff will not execute the writ of rediſſeifin, 


he ſhall have an alias and pluries directed to him, and if he 
then do it not, he ſhall have an attachment againſt him to the 
coroners, &c. and upon the ſame, diſtreſs infinite. 

And it appeareth in the Regiſter, that a man ſhall have a 
writ of aſſociation in a redifleiſin; and the writ is ſuch; ' 

The king to the ſheriff, &c. Know you, that whereas lately 
at the proſecution of N. ſuggeſting to us, that he in our court 
before, &c. at K. by our writ recovered his ſeiſin againſt S. 
&c. (reciting the whole writ, until) if to him it ſhall ſeem ex- 
pedient, we have affociated unto you our beloved and faithful 


R. 


(a) See 26 Ed. 3. £7. A writ of rediſſeiſin granted on a recovery in B. 


R. ſued in Chancery, and held good by the award of court. 


(5) See 9 H. 4. 6. And it ſeerns one may have a ſpecial writ ſuppoſing 
that the wife dum ſola was rediſſeiſed; but not that the huſband and wife 
— quzre poſt, 191. it ſeems no law; and that the wife only ſhall 

e taken, | 

(e) If one recovers in an aſſiſe and is rediſſeiſed by the diſſeiſor, another 
rediſſeifin lies, per Thirning, 9 H. 4. 5. for jointenancy is good plea in 2 
rediſſeiſin. 33 Ed. 3. Rediſſeiſin 7. And note this judgment in rediſſeibo, 
quod recyperet ſciſinam. Raſt. Entr, 548. BE 
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he the ſaid R. er to be preſent, 


and his companions our juſtices aſſigned to take the aſliſes, &c. 


aid E. in the ſame court, by recognizance of an 


R. to do and fulfil the premiſes together with you; yet ſo that 
if at a certain day, which you hell point for this purpoſe, 
« ou admit him your 
22 for this purpoſe, otherwiſe (the preſence of him 
the laid R. not being expected) you may proceed to do and 
fulfil the premiſſes: And therefore we command, you, that you 
admit him the ſaid R. your companion for this pur poſe, in form 
aforeſaid ; for we have commanded him the ſaid R. that he at. 
tend with you to do and fulfil the premiſſes as is aforeſaid. 

And by the Repiſter, the writ directed to the ſheriff ſhall L 
be cloſe, as alſo the other writ directed unto him who is aſſo- 
clated to him, and yet the ſame is in its nature a patent. 

And if a man recover by aſſiſe or novel diſſeiſin, common 
of paſture or other profit apprender in the ſoil of another, or 
any office or corrody; if he be redifleiſed, he ſhall have a re. 
diſſeiſin; and the writ ſball be ſuch : : | 

The king to the ſheriff, &c. A. hath ſhewed unto us, that 
whereas he in our court before our beloved and faithful W. 


at N. by our writ recovered his ſeifin againſt I. of common of 


paſture in S. which belongs to his freehold in the ſame town, 


by the recognizance of an aſſiſe of novel difſeifin chere taken 
thereof between them, the aforeſaid I. hath again unjuſtly dif: 


ſeiſed the aforeſaid A. of the common of paſture aforeſaid ; 


and therefore, &c. you go to that paſture, and by their oath, c 
&c. (of reaſonable eſtovers, thus) recovered his ſeiſin againſt I. N 
of his reaſonable eſtovers to be taken in three hundred acres of ] 


wood with the appurtenances in W. which belong to his free- 


hold in the ſame town, by recognizance of aſſiſe, &. c 
And if a man recover by aſſiſe of novel diſſeiſin any land or A { 
tenement before the bailiffs of any liberty, where they demand a 
conuſance of pleas before juſtices of aſſiſe, and the juſtices fi 
grant the ſame, becauſe the lands are within that liberty, and 
afterwards he be redifleiſed of the ſame land, then he ſhall ir 
have a writ of rediſſeiſin; and the writ ſhall be ſuch : at 
The king to the ſheriff of Berks, greeting : A, hath ſhewed ſt 
unto us, that whereas he lately arraigned a certain aſſiſe of no- al 
vel diſſeiſin before our beloved and faithful I. and his compani- D 
ons, &c. aſſigned by our writ againſt P. of two feet of land di 
in gy, = 3 one foot of land in breadth with the appurtenan- he 
ces in W. which ſaid aſſiſe was returned by the ſame juſtices an 
into the court of the abbot of Reading, according to the li- 3 
berties granted to the ſame abbot by the charters of our proge- dif 
nitors, formerly kings of England, and our confirmation there- F 
of, to be pleaded before the alli of the ſame abbot, and the wh 
ſame A. recovered his ſeiſin of the land aforeſaid againſt the the 
afſifs of — 


| Writ of Rediſſeiſin. 


vel diſſeiſin there taken between them, the aforeſaid E. hath 
again diſſeiſed him the ſaid A. of the ſaid, &c. (as in the firſt 
writ | ; = 
| 100 alſo a man ſhall have a rediſſeiſin upon a recovery in 
aſſiſe of nuſance, of a pool unjuſtly levied, &c. or of a water- 
courſe diverted, or of a way ftraightened or obſtructed ; and 
the form of the writ is ſuch ; . = 
The king to the ſheriff, &c. A. hath ſhewed unto us, &c. 
(until) affigned, arraigned a certain affiſe againſt B. by our 
writ of a certain pool unjuſtly levied in N. to the nuſance of 
his freehold in K. and by the recognizance of the ſame aſſiſe 
thereof between them taken at E. before the ſame juſtices, that 
pool levied by the aforefaid B. was diſallowed and to be 
thrown down; the aforeſaid B. hath again unjuſtly and with- 


out judgment levied that pool: And becauſe this is unjuſtly 


and manifeſtly againſt our peace, we command you, that tak- 


ing with you, &c. (until) you go to that pool and tenement, 
and by their oath make inquiſition thereof diligently, and if 
you ſhall find by that inquiſition, that he hath again unjuſtly 

levied the ſaid pool, then take him the ſaid B. &c. (until) ſpe- 
_ cial command, and cauſe that pool to be thrown down without 
delay, and the ſame A. to have double damages which he hath 
ſuſtained by reaſon of that rediſſeiſin, &c. according to the 
form of the ſtatute, &c. (as above). ' 


C And the like writs are in the Regiſter of rediſſeiſin, for the 


miſturning of a mill, or of a way, or of an office, and the Ant. 66. 


like. | 

And if the ſheriff do deliver any ſuch,- without the ſpecial 
command of the king, who are convict of ſuch rediſſeiſins, he 
ſhall be grievouſly amerced, and notwithſtanding thoſe who 
are ſo delivered, ſhall be alſo grievouſly puniſhed, &c. by the 
ſtatute of Marlebridge, cap. 8. 

And by the ſtatute of Weſtm. 2. cap- 26. he who recovereth 
in a redifſeifin, ſhall recover double damages; and the defend- 
ants ſhall not be bailed by a common writ; and by the ſame 
ſtatute is given a writ of poſt diſſeiſin, in which writ he ſhal 
alſo recover double damages againk the defendant. | 
D) And if a man do recover by rediſſeiſin, and afterwards is 
diſſeiſed again by him by whom the firſt rediſſeiſin was before, 
he ſhall have a new rediſſeiſin; and fo one rediſſeiſin after 
another every time he is rediſſeiſed. 

E And a rediſſeiſin ſhall be maintainable againſt any of the 
difſeiſors, | 


And if a man recover land by aſſiſe of novel diſſeiſin, unto Taft. 

which a common is appendant, &c. and after he is diſſeiſed of b. 

the common again, he ſhall have a rediſſeiſin, &c. 8 Ed. 3. 
| . : And Rediſſ. 6. 


154. 


A. 


per Pole 
contr. 


errhr. 


27 Aſſ. 7. , 
wo 1 5. But it ſeemeth that the ſtatute makes the law, and becauſe 


9H. 8. 1. 


Haukf. in 
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Writ of Poſt-Difſeiſin. 


And if a man ſue a writ of aroit'eloſe: and make proteſta- G 


tion in the nature of aſſiſe of novel diſſeiſin, and recover in that 
Wit, and after he is rediſſeiſed, he ſhall not have a rediſſeiſin: 


for that writ doth not lie upon an aſſiſe at the common law. 


x Toft, 184. M. 14 Ed. 3. | 
"np 


And if all the jurors in the aſſiſe be dead but one, and af. H 
terwards he who recovered is rediſſeiſed, &c. it is a queſtion 
whether he ſhall have a rediſſeiſin, becauſe that the ſtatute is 
per primos juratores & alios, &c. which ſee debated in H. 8. 


it is a penal ſtatute it ſhall be taken ſtrictly; and therefore if 
all the jurors be dead but one, that he ſhall not have a rediſſei- 
fin, becauſe he cannot be tried by the former jurors; for one 
juror is not a ſufficient witneſs himſelf, to ſay that it is a re- 
diſſeiſin of the ſame tenements; and therefore it ſeemeth there 
ought to be two jurors to teſtify the ſame. | | 
And tenant by ſtatute-merchant or ſtaple ſhall have an aſſiſe l 

of novel diſſeiſin if he be ouſted; and alſo a rediſſeiſin if he 


be rediſſeiſed. 


And ſo tenant: by elegit ſhall have an aſſiſe of novel diſſei- | 
fin, and a rediſſeiſin if he be ouſted, by the ſtatute of Weſtm. 
1. . 18. | t 5 


Writ of Poft=Di, Prlin. 


oh ] PHE writ of poſt-diſſeiſin is given by the ſtatute of Weſtm. A | 


c. 26. and lieth where a man recovereth lands or tene- 
ments by præcipe quod reddat, by default or reddition, and 
atterwards he is ouſted again by him againſt whom he reco- 
vered, &c. Then he ſhall have that writ of poſt-diſſeiſin, and 
{hall recover double damages, and the party ſhall be puniſhed 
as he ſhall be if he were attainted of a : But if he re- 
cover by aſſiſe of mortdaunceſtor or juris utrum, or in thoſa 
actions which paſs by juries and verdicts, then he ſhall have 
his writ founded upon the ſtatute of Mertod, c. 3. of poſt-dil: 
ſeiſin. And that writ ſhall be directed to the ſheriff as the 
writ of rediſſeiſin ſhall be; and if the ſheriff will not execute 
the writ as he ought to do, and as he is commanded, then he 
may ſue forth an alias and a pluries, vel cauſam nobis ſignifi- 
ces, &c. And if that do not any thing, nor he return a cauſe, 
then the party may ſue an attachment againſt the ſheriff direct- 


ed to the coroners, &c. and upon that a diſtreſs: and the form 


of the writ of poſt-diſſeiſin is ſuch : 
The king to the ſheriff, &c. A. hath ſhewed unto us, That B 
whereas he, in our court before our beloved and faithful _ 
an 
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Writ of Poſt-Diſſeiſin. 


and his companions our juſtices of the bench at E. by our writ 
recovered his ſeiſin againſt I. of+ one meſſuage with the appur- 
tenances in S. by the conſideration of the ſame court; he the 
ſaid I. hath ſince unjuſtly diſſeiſed the aforeſaid A. of the land 
aforeſaid ; and therefore we command you, that taking with 
you, &c. (as in the writ of rediſſeiſin, &c.) lawful men of your 


county, you go, &c. (until) which he hath ſuſtained by reaſon 


of that poſt - diſſeiſin, &c. according to the form of the ſtatute 
of Weſtminſter provided touching ſuch poſt- diſſeiſin; and give 
notice to the aforeſaid I. that, &c. | 

And in a poſt-diſſeiſin the writ ſhall not ſay, tam de illis 


qui in prima jurata, but in caſe where he recovereth by recog- 


nizance of the aſſiſe or jury. 

C And if a man recover lands or tenements in value againſt 
the vouchee in a præcipe quod reddat by default, and after- 

wards that he is put in execution by the ſheriff, the vouchee do 


5 


diſſeiſe him of the ſame lands which he ſo fecovered in value, 


he ſhall have a poſt-diſſeiſin of that land fo recovered in value 
againſt the vouchee. And the writ is ſuch: 

The king to the ſheriff, &c, C. hath ſhewed unto us, That 
whereas B. prior of D. lately in our court before our beloved 
and faithful R F. and his companions our juſtices of the bench 
at Weſtminſter, by writ demanded againſt the aforeſaid C. ſe- 
ren acres of meadow with the appurtenances in I. and he the 
ſame C. vouched to warranty thereof in the plea aforeſaid R. 
of S. and by the default which he the ſame R. afterwards made 
in the ſame court, it was conſidered, that the aforeſaid prior 
ſhould recover his ſeiſin againſt the aforeſaid C. in the plea 
aforeſaid, that he the ſaid C. ſhould have of the meadow of 


9% 


the aforeſaid R. of S. to the value of the aforeſaid ſeven acres 


of meadow, by virtue of which conſideration, ſeven acres of 
meadow with the appurtenances of the meadow of the aforc- 
ſaid R. of S. in G. were aſſigned to the aforeſaid C. by our 
then ſheriff of Glouceſterſhire, by virtue of our certain writ 
of judgment to him in this behalf directed, the aforeſaid R. of 
S. afterwards unjuſtly diſſeiſed the aforeſaid C. of the ſaid mea- 
dow to him afl 
mand you, that taking with you, &c. twelve as well knights as 
other * and lawful men of your county, in your own perſon 
you go to the aforeſaid meadow aſſigned to him the Cid C. 
and by their oath Oy cauſe inquiſition to be made there- 
upon, and if you ſhall find that he the ſaid C. was afterwards 
unjuſtly diſſeiſed by the aforeſaid R. of the ſaid meadow aſ- 
ſigned to the ſaid C. then take him the ſaid R. and cauſe him 
to be kept ſafe in our priſon, ſa that he be in no wiſe deliver- 
ed from that priſon, without our ſpecial command, and cauſe 


him the ſaid C. to be reſeiſed of the aforeſaid meadow to him 
| | aſſigned, 


gned, as is premiſed; and therefore we com- 


— 
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441 _ and double his damages which he hath ſuſtained by 
 .- reaſon of that p6ſt-difſeifin, by the oath of the aforeſaid twelve 
to be taxed, and levied without delay, of the goods and chat- 
tels of the aforeſaid R. in your bailiwick, to be rendered to 
him the {aid C. according to the form of the ſtatute provided 
in caſe of ſuch poſt-diſſeiſin, and give notice to the aforeſaid 
ER. &c. Witneſs, &c. YA | 
1s H. J. 8. And if the defendant make the default at the Scire facias D 
| returned, then the ſheriff ſhall take the inqueſt by default, and 
the proceſs againſt the jury ſhall be by precept from the ſhe- 
riff to his bailiff, & e. to Camition twelve, &c. | 
And if a man recover in a ſeire facias upon a fine, or upon 
a recovery had before by detault of the tenant, he ſhall have a 
 poſt-diffeifin againſt the tenant, if he be afterwards ouſted of 
the ſame land; quod vide M. 15 H. 7. | 
2 laſt. 115. And if a man be convict before the ſheriff upon a redifſeifin p 
and poſt-diſſeiſin, then he ſhall not be delivered out of priſon 
without the king's ſpecial command, and then he ought to ſue 
a certiorari to remove the record into the King's Bench, and 
there to agree with the king for his fine. And thereupon he 
ſhall have a writ to the ſheriff to deliver him out of priſon; 
and the form of the writ to remove the record is ſuch : 

The king to the ſheriff, &c. On the behalf of Henry of D. 
taken and detained in our priſon of Stafford for a certain re- 
diſſeiſin made by him to Iſabel, who was the wife of Ric. of 
C. of a moiety of one meſſuage with the appurtenances in C. 
as it is ſaid, whereof he was convicted before you and the 
keepers of the pleas of our crown in your county, by an in- 
queſt made thereupon at C. by our writ, we are beſought, that 
whereas he hath already made ſatisfaction to her the ſaid Iſa- 
bel for the damages adjudged to her in this behalf, and is rea- 
dy to make a fine with us for that which to us belongs in this 

behalf, according to the form of the ſtatute thereof provided by 

D 191 J] the common council of our realm: We willing to provide for 
his delivery, and that we may be able to do to him the ſaid 
H. that which ſhall be juſt thereupon, willing to be certified 
upon the record and gr of the inquiſition aforefaid ; We 
command you, that if judgment be thereupon given, you then 
lend the record and proceſs of the inquiſition aforeſaid to us, 
with all things touching them, under your ſeal diſtinctly and. 
openly, ſo that, &e. whereſoever, &c. that we may further 
3 that which of right, &c. to be done, &c. Wit- 

| nels, '&te- _ 

7 Ed. 3. 24 And that writ of poſt-difſeiſin ought to be brought by thoſe A 

con. who firſt recovered, or by ſome of them, and of the ſame land 8 
which was recovered, or of part thereof, or againſt thoſe, or 8. 
ſome of them againſt whom the recovery was. | + 


B 


Writ of Entry in the Nature of Aſſiſe, &e. 


| 5 But if a man recover by a'precipe quod reddat, and after he 
is diſſeiſed by him againſt whom he recovered, and the diſſeiſor 
doth make feoffment, and taketh back an eſtate to him and ano- 


| ther; he who firſt recovered ſhall have a res 22 * 
n DE"PURLLNEC BY | 


and his jointenant, as it ſeemeth, and 
che ſtatute, if it be found againſt him. 

But. if he who loſeth the land by default or reddition in a 
præcipe quod reddat, do after diſſeiſe him who recovered, and 
make a feoffment in fee unto another, or for life, it ſeemeth 
he who recovered ſhall have a poſt-diſſeiſin againſt him who 
diſſeiſed him again, although he be not tenant of the land; 
for in a writ of poſt-diſſeiſin the demandant ſhall not have 


judgment to recover the land, &c. but the ſheriff ſhall pur and 442 


reſtore the plaintiff to his poſſeſſion, if he find the diſſeiſin, 
&c. and ſhall take the defendant and keep him in priſon un- 
til, &.. ES | | 155 
And it ſeemeth, that non-tenure is no plea in a writ of poſt - 
diſſeiſin for the defendant, but he ought for to anſwer the diſ- 
ſeifin, &c. when he comes in upon the ſcire facias, &c. And 
if he make default upon the ſcire facias returned, the ſheriff 


ſhall take the inqueſt; Tamen quære. 


 Writof Entry in the Nature of Aﬀiſe, which 5 


D 


e 


A 


ſame A. unjuſtly and without Judg 
B. after the firſt voyage of lord Henry, king, into Gafcoigne 1 
&c. as it is ſaid. And unleſs, &c. 


th 


A* See accordant 
A | _ (b) Sec before writ of entry, viz. In quibus non habet ingreſſum per ]. 


8. 


i called, Entrie in de Quihut. baus 33. 


” 
5 1 


And if a man bring a writ of diſſeiſin made to his anceſtor,, 
en the writ is of another form, thus: | 


- : 


Command A. that juſtly, &c. he render to B. one meſſu - LY 
with the appurtenances in D. which (5): he claims to 


e 61 right 
9. H. 8. 9. and that after a plea to the writ he ſhall 
ad over to the difſeiſin. 8 R. 2, Brief 928. | 


qui dimifit dum habuit cuſtodiam ingr*, 15 H. 3. Brief 878. or per |. 
Jul tenuit in villenage, 31 Ed. 3. Counterplea of voucher 181. 


ſee 


Writ of de quibus, which is brought in the place of an 9 H. f. 13. 
afſiſe, is where a man is (a) diſſeiſed of any lands, te- If this wrie 
nements or rents, whereof he hath an eſtate in fee, then he 


be brought 
E that writ, and the writ is ſuch: 


8 againſt a 
e king to the ſheriff, Ke. Command A. that juſtly; Sc. lf nt 
he render to B. one meſſuage with the appurtenances in D. have aid of 
which he claims to be his right and inheritance, of which the the patron 


ment diſſeiſed the aforeſaid ind ordioa- 


ſhall] not 


be his Brief 851. 


P * 9 * 4 7 


o 
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N. &c. and into which the ſame A. hath not entry but after 
the diſſeifin, which L. unjuſtly and without judgment qe 


4 Ed. 2. Brief 790. 


Writ of Entry in the Nature of Afſiſe, & c. 


right and inheritance, and of which the ſame A. unjuſtly and 
without judgment diſſeiſed C. father of the aforeſaid B. (or 
other anceſtor of the ſaid B.) whoſe heir he is, after the firſt 
voyage of lord king Henry, &c. as it is ſaid; (or thus, in / the 
per) which he claims, &c. and into which, &c. but by C. 
who demiſed that meſſuage to him, who unjuſtly diſſeiſed E. 
the father of, &c. or the aforeſaid B. &c. after the firſt, &c. 
And in the per and cui, thus: „ 1 4175 
Which he claims, &c. into which, &c. but by C. to whom 
D. demiſed that meſſuage, who thereof unjuſtly and without 
judgment, &c. the aforeſaid E. father of the aforeſaid B. whoſe 
heir he is, or the aforeſaid B. &c. aſter the firſt, &c. 5 
And in the poſt, thus (a): | Wo -. 
Which he claims, &c. into which, &c. but after the diſſeiſin 
which D. unjuſtly, &c. made to E. father (or other anceſtor) 


of the aforeſaid B. whoſe heir he is, or to the aforeſaid B. af. 


ter the firſt voyage, &c. as it is ſaid, and whereof he com- 
plains, &c. and unleſs, &. | 
And it appeareth by theſe writs, that although he bring a 
writ of a diſſeiſin made to himſelf, or of a difleifin made to his 
anceſtors, that in both caſes the writ ſhall be quod clamat eſſe 
Jus & hzreditatem ſuam. | 

And if tenant for life, or tenant in tail be diſſeiſed, they E 
may ſue a writ of diſſeiſin de quibus, &c. but in that writ it 
ſhall not be ſaid, which he claims to be his ripht and his inhe- 
Titance, and in his count he ſhall ſet forth the eſpecial eſtate, 
&c. (b). | 

** an abbot, or prior, or maſter of an hoſpital, of a bi- 1 
ſhop, ſhall have a writ de quibus upon a diſſeiſin of their oa 
8 of lands, tenements, or rent; and the writ ſhall be 

uch: e e 003] 

Command A. that juſtly, &c. he render to the prior of N. 
one meſſuage with the appurtenances, which he claims to be 
the right of the church 1 55 the ſaid prior of Saint Mary oſ 


fee n writ quod non habet ingreſſum niſi per cuſtodiam, and it was abated 
for by the ſtatute he might have an aſſiſe, or a writ of entry ſur diſſe ſſia· 0 


(a) Note; This writ in the poſt lies by the ſtatute of Marſebtidges 
chap. the laſt ; for before that ſtatute he was put to his writ of right. 19 
H. 4. 39. | » 

5 Note 3 The writ, and alſo the count ſhall be ſpecial z viz. that A. 
gave to B. for life, remainder to C. in tail, whoſe couſtn and heir D. aforc · 
ſaid is; but he need not ſhe w how couſin and heir, in the count, 21 H. 6. 
26, and ſee there, that the writ ſhall be de libero tenemento, though the 
count be of an eſtate - tail, or for life. Dyer 101. 


Writ of Entry in the Nature of Aſſiſe, &c. 


made to R. ſome time prior of N. predeceſſor of the aſoreſaid 

prior, after the firſt, &c. as it is ſaid, whereof; he complains, 

&c. | 3 e FE Pe . 
| 5 if it be a rent thus: 


* 


The king to the ſheriff, &. Command I. M. that juſtly, 

&c. he render to the prior of C. (a) three ſhillings rent, with _ 
the appurtenances in D. which he claims to be the right of the 0 
church of him the ſaid prior of St. Nicholas of C. and of 

which W. D. unjuſtly and without judgment, diſſeiſed W. 
ſome time prior of C. aforeſaid, &c. #3 FE: 

And the aunt and the niece ſhall join in the writ, upon a 
diſſeiſin made to the father of the one, the grandfather of the 
other. | F *8 © D . 

And a writ of entrie ſur diſſeiſin made unto his anceſtors of ,, Ed. 
a ſtream lieth, and the writ ſhall be, præcipe quod xeddat Entry = 
unum gurgitem, and in his count he ſhall alledge the eſplees | 

in taking of fiſhes. 85 

And ſo he ſhall have a writ of entrie in de quibus upon the 
diſſeiſin of a paſſage; quod vid. H. 8 Ed. 3. 
(b) And if the diſſeiſor infeoff the king, who infeoffeth ano- 22 Ed. 3. 7. 
ther in fee, the diſſeiſee ſhall have a writ of quibus upon the Entry 11. 
diſſeifin againſt the king's ſeoffee in the poſt, &c. T4 0G 2+ Fn 
And if tenant in tail bring a writ of quibus n a diſſeiſin > fn Ds 
made to himſelf, he may count that he was ſeiſed in his de- Entry 11. 
meſne as of freehold, without ſhewing any particular eſtate, { 192 ] 
or how the eſtate began, or he may count upon the ſpecial I Ma. Dyer 
matter, and ſhew the gift in tail; quod Vid. P. 33 H. 6. 101. 
09 And a man may have a writ of entrie of quibus, upon 
a diſſeiſin of a common, That he render, &c. paſture for ten 
ſheep, &c. which ſee Eaſter 4 Ed. 3. 1 e 
(4) And a man ſhall not have a writ of entrie in the poſt, | 
where he may have it within the degrees, in the per, or in the 14 H.4. 10. 
per and cui. See Weſt. 1. cap. 40. | Hankf, 
If a man diſſeiſe the father of a marſh, and maketh the ſame \/ I "oe 
| meadow, and the father dieth, the ſon and heir ſhall have a 4 will tic 
writ of de qubus yon A diſſeiſin made to his father of that of a mart, 
meadow, and by the writ, he ſhall demand the lands, by the becauſe 
name of a meadow, and not by the name of marſh (e). properly it 
i . | 5 And er be 
hs 88 1 fg 1 rendered. 
(a) Tres ſolid', & c. It may be à quod clamat, & c. as agreeing with 
—4 or quos clamat, and ſo refer to ſolidos, See 18 Ed. 2. Brief 
(6) But though the king ouſts J. S. without cauſe, and grants to B. ]. 
. ſhall not have a writ of entry. ; 
(e) Viz. As pernor, but not as tenant of the ſoil; but in that caſe is 
Put to his quod permittat. 4 Ed. 2, Brief 791, 793. 


(4) One may falſify the degrees by plea after a prece partium. 14 U. 
4. 39. F. Brief 2438. FE ſan 


(e Ed. 3. 2 „ Ed. 22 i | 
6. 1. eg? 1 3 * 40. 4 Ed. 3. 47. 4 Ed. 3 3 79. 39 H. 


* 
9 1 


utry 8. 


d 


D 2 
. di 


- "A - 4 . * w > 
x ä „ = I to Ns 
1 - _ mr 4 . oO . WER — 
by . _ e 2 3 Can 2 A 
> - . * & {<4 2 a 243 2 2 . — 
os. WE 8 N — — 2 1 
Ys »— e e „ e : —— : = 
— 8 Ws b 0 * 
. — — 4 M = ” 1 &S a <4 w 
— a pe” 15 ho . — ys p 4 : a 
_ rs . 


» 5 r - 
4 " » * E * 
J ADs Ae" R 
w 24 ® ad 


* F 
tie tho we e — N * 
i I — 


. 
— 
— 


n 


13 Ed. 3. 


Writ of Dom füt iafa De |» 
And ſo if it be land covered with water, and he is difleiſed 


Br. demand. thereof, and the diſſeiſor make it meadow, the diſſeiſee ſhall 


23. 39 H 
6. 8. 
v. 39 H. 6 


have a writ of quibus, and by this writ demand the meadoy, 


and ſuppoſe that he was diſſeiſed of meadow by the writ, 


3. he ſhall &c. (a). nb a : 
have 2 Prz- And ſo if a man be diffeiſed of land, and he build a houſe 


cipe by the 
houſe, ©, Gee. Queere of this (3). 
And the writ of quibus upon diſſeiſin of an office is ſuch: 


houſe. | 


445. 


39 H. 6. 42, by him, &c. And within age he may enter into the land, and 
in 46 Ed. 3. take it back again, and by his entry he ſhall be remitted to his 
34. A dum anceſtor's right; but yet he ſhall not maintain that writ until 
fuit infra 5 

=taten was 


| borough that juſtly, Ge. he render to B. the office of ſerjeant 


A Writ of dum fuit infra ztatem lieth, where an infant 


the fame, he fhall ſuppoſe the difleifin to be of a houſe, 


The king to the ſheriff, &c. Command H. abbot of Peter- E 


in the abbey of Peterborough, and the rent of twenty-four 
loaves of bread, forty flaggons of ale, and fix meſſes of meat 
with the appurtenances, in the city of Peterborough, which 
he claims to be his right and inheritance,. and of which the 
_ abbot unjuſtly and without judgment hath diffeiſed him, 
ang g | 
And he who cometh. in unto any land by (2) recovery, or by 
election, or by ſucceſſion, or by diſſeiſin, the writ ſhall be 
brought againft ſuch perſon always in the poſt. 


Writ of Dum fruit infra A#tatem. 


maketh a feoffment in fee of his lands, or for life, or a 
gift in tail, when he cometh of full age, he may have that 


writ to recover thoſe lands or tenements which were ſa aliened 


he be of full age of twenty-one years, for the words of the 


* 


! . 
. 


(a) See Trin. 3 Jac. 1. B. R. Rot. 10. | a 

(b) In dower the demand was of the third part of two mills, the tenant 
pleads, that at the day of the writ purchaſed, they were two tofte, and 
he was put to ſay, and yet are; tho' the plaintiff had only ſaid they are 
two mills, and did not ſay that they were the day of the writ purchaſed; 
for it is ſufficient for him if they were mills at the time of the demand, 
and ſo in an aſſiſe j contra ina præcipe. 1 H. 5. 11. 4 Co. 87. Dyer 


47. 14 Aff. 12. See Paſch. 33 Eliz, Rot. 1308. Hayes and Allen; the a 
huſband aliens the wife's houſe, the wife abates the houſe and builds a new . 
one, whereof the fide walls ſtand. on the tenant's. land; yet the wiſe, ſhall h 
have a cui in vita of the houſe, becauſe it is a houſe at the time of the de- 8 
mand; 2 ſhe ſhall. not recover the whole houſe. 33 Ed. 3. Entry—4 le 
Ed. 3. Feoffments 79. b 


(e) See where a recovery makes a degree. 8 Ed. 2. Entry 66. 7 Ed. 
3. 62. Cui in vita 11. See 11 Ed. 3. Entry 56. where a recovery agaiatt 
the party ſhall not remit to the degrees. | 


. TT 


Writ of Dum fuit infra Etatem. 


writ do ſo uppols, while he was under age, by which it ap- 


peareth that he 1s not within age at the time of the writ, &c. 


H and alſo the writ is ſuch; who is of full age, as he ſaith, by 


which it appeareth that he ought to be of full age (a), when 
that he bringeth that writ ; and the writ is ſuch: ß 

The king to the ſheriff, &c. Command A. that, &c. he 
render to B. who is of full age, as he ſaith, and unleſs he will 
do it, &c. (And ſo in the per) Into which the ſame A. hath 
not entry but by C. to whom the aforeſaid B. demiſed them. 
(And in the poſt, thus) Into which, &c. but after the demiſe 
which the aforeſaid B. while he was under age thereof made 
to W. as it is ſaid, and whereof he complains, and unleſs, &c. 
But that clauſe, who is of full age, ſhall not be put in the 
writs of per, cut or poſt, but only in the firſt writ, by grant 
made by the demandant to the tenant. | 

And if a man bring this writ upon the alienation of his an- 
ceſtors, then this clauſe, who is of full age, ſhall not bein 
the writ, and yet the infant ſhall have a dum fuit infra æta- 
tem of a ſeiſin, and alienation of his anceſtor during his non- 
age; and the writ ſhall be ſuch : | 

Command A. that, &c. he render to B. one meſſuage with 
the appurtenances, &c. which he claims to be his right, &c. 
and into which the ſame A. hath not entry but by C. the fa- 
ther (or other anceſtor of the ſaid B.) whoſe heir he is, who 
demited it to him while he was under age; or thus, which he 
claims, &c. and into which, &c. after the demiſe which D. 
the aunt or couſin of the aforeſaid B. whoſe heir he is, while 
the the ſame D. was under age, thereof made to H. as it is 
ſaid, and whereof he complains, &c. | 

(3) And if two infants be jointenants, and they alien the 
land during their nonage, at their full age they ought not to 
ſue forth ſeveral writs of dum ſuit infra ætatem, becauſe their 
nonage is the cauſe of the action which is ſeveral, for the non- 


admitted of 
a rent, and 
yet by ſome 
the gift is 
void; but 
the delivery 
of the deed. 
is not void. 
Poſt. 202. 


34 H. 6. 3. 
Davers ac. 
19 H. 6. 


3446 


age of the one is not the nonage of the other, nor the aliena- = de cui in 


uon of the one, the alienation of the other. 


And if the huſband and wiſe alien the wife's lands durin 


Vita, 


g Sec 14 Ed. 3. 


the nonage of the huſband and wife, the wife at her full age, Brief 28. | 


Oo alter 


(a) See 13 Ed. 3. Dum fuit infra 3. Where a dum fuit infra ætatem 
was brought of tenements in Glouceſter, and the defendant pleads that 
when one knew how to count twelve pence, or to meaſure an ell of cioth, 
he might alien by the cuſtom of the vill, and that the plaintiff was of ſuch 
an age when he leaſed, that he knew how, &c. and becauſe he did not 
let forth the age in certain as to the number of years, ſo that the party 
might have joined iſſue thereon, judgment was given for the demandant. 

(b) See 18 Ed. 2. Brief 8431. and if the writ ſuppoſes an entry into the 
motety by his demiſe, where it was into the whole, both the one writ and 
the other is falſe. N. Br. 128, 141, | 
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Writ of Cul in vita. 


after the death of the . ſhall have dum fuit infra 10 
tem for ſuch alienation. M. 14 Rd. 3. | 
14 Ed, 3. But if. the huſband were of full age, and the wife within 


Ibid; age, and they both alien the wife's lands, and then the huf. 


band dieth, it is a queſtion, whether the wife ſhall have a dun 
uit infra ætatem (a), and I conceive that ſhe ſhall have 
dum fuit infra ztatem, or a cul in vita, as ſhe pleaſeth, for 
when they join in a feoffment of the land, it ſhall be ſaid the 
feoffment of the wife, until ſhe diſagree; for if the huſband 
and wife make a gift in tail, or a leaſe for life of the wike's 
lands rendering rent, if the huſband dieth, the reverſion is 
only in the wife, and ſhe may accept the rent, but, becauſe 
ſhe was within age at the time of the feoffment, ſhe will bring 
a dum fuit infra ætatem, it ſeemeth ſhe ſhall not be received 
ſo to do; for by that ſuit ſhe affirmeth that the made the feof. 
[ 193 J] ment, and then it ſhall not be ſaid the feoffment of the huſ. 
| band only, but the feoffment of the wife alone after the death 
of the huſband, if ſhe affirm that to be her feoffment ; and by 
the dum fuit infra ztatem ſhe doth affirm the ſame, and that 
ſhe made the feoffment during the coverture; and on the other 
fide it may be ſaid, that ſhe doth not affirm the ſame to be a 
lawful feoffment made by her. And alſo by the feoffment of 
the huſband the entry of the wife ſhall be taken away; but 
by the feoffment of the wife during her nonage, his entry ſhall 
not be taken away; and therefore quære the = &c. 


4 This writ. 1 of Cut zn vita. 
is now out | ” | 
of uſe, be- : ED : 5 | 
ctuſe by T* E writ of cui in vita lieth, where the huſband doth 
tat. 32 H. alien in fee the 5 0 of inheritance of his wife, or the 
8, the ali- freehold of his wife by teoffment, or wm for life, or in tail: 
enationof then, after the death of the huſband, the wife ſhall have a 
does not toll cui in vita contradicere non potuit : And the writ lieth, where 
the entry of the wife hath an eſtate for life, or in tail, and the huſband ali- 
the wife. eneth that eſtate and title of the wife's, then the wife after hi 
death ſhall have that writ. 


39 H. 6. 38. (b) And if the wife do not bring the writ during her life, 


Prif. contr. then if ſhe had an eftate in fee-fimple, her heir ſhall have 
Vide 16 H. writ which is called ſur cui in vita after her death, And if 
7. 8, 9. the wiſe have an eſtate in tail, and her huſband alien, and 

make a feoffment of that eſtate; then if the wife dieth, her 


heir ſhall have a writ of formedon in the deſcender to — 
at 


(a) 14 Ed. . Aid 27. 21 H. 6. 24. 22 Hl. 6. 24. fp 4. 7. contri. 
(6) 4 Elz. 246. b. 46 Ed. 3. Cui in vita 23. 46 Ed. 3- Age 76- 


Writ of Cui in vita. 


chat eſtate, and not a writ of ſur cui in vita; for thoſe writs 447 
of cui in vita; and ſur cui in vita, are writs founded upon the 
common law, and of an eſtate in fee-ſimple; for there was not 
other eſtate at the common law which would deſcend; but a 
fee-ſimple : For if the lord by the common law giveth lands 
to hold of him, if the tenant dieth witKout heir, he ſhall 


= have a writ of eſcheat. 
B (æa) And ſo by the common law, if a man gives lands to 


one and the heirs of his body, &c. if he dieth without heirs of 

his body, the lord by the common law ſhall have a formedon 

in the reverſion of that eſtate for want of iſſue of him to 

whom the gift was made; but yet the donor ſhall have an 

eſtate in fee-fimple, as I think, and that appeareth by the ſta- 

tate, which ſaith, de tenement' quæ multoties dantur ſub con- A feme ſole 
ditione; by which words it appeartth, that the gift had a made a 
condition implied therein; ſo that it ſhall revert for want of deed of ſe- 
ſuch iſſue, and by reaſon of the tenure reſerved, &c. but offment, 

it doth not appear by the ſtatute that he ſhall have an eſtate- ok always 
tail of other nature than the eſtate which was by the common finde d fein 
law; and the form of the writ of cui in vita is ſuch : of the land 3 


| | after ſhe 
took huſband, who delivered the land to the party to whom the deed was made; the 
feme may have a cui in vita; becauſe ſhe did not execute the feoffment by delivery of 
the land 34 Ed. 2. Fitz. cui in vita 21. 

Plo. Com. 29 & 39. 12 Ed. 4. 3. 


The king to the ſheriff, &c. Command A. that juſtly, &c. 
he render to B. who was the wife of D. one meſſuage with the 
appurtenances in N. which (5) ſhe claims to be her right and 
inheritance, and that the ſame A. hath not entry but by the 
aforeſaid D. ſome time the huſband of her the ſaid B. who 
demiſed it to him, whom ſhe in her life-time could not contra- 


dict, as ſhe ſaith. 


D And if ſhe hold in frank marriage and the huſband alien, 
a 


then the writ ſhall be, which ſhe claims to be her right and 


marriage, and into which the ſame A. &c. but by C. to whom 


the aforeſaid D. ſome time the huſband of her the ſaid B. de- 
miſed it, &c. 


Oo And 


(4) 4 Eliz. 246. 46 Ed: 3. Adjudged 76. | 

(% Note; If the feme was in of a fee · ſimple by purchaſe, then the 
it ſhall be quod clamat eſſe jus ſuum; or quod clamat eſſe jus ſuum de 
dono: And note; jus is always intended a fee-ſimple ; yet it ſeems that 
in the caſe of purchaſe, quod clamat eſſe jus & hæreditatem, is not abate- 
able, thoygh properly hæreditat' is intended by diſcent, and not by pur- 
daſe in this Writ. 7 K. 4. 5. 30 H. 6. 38. Quod clamat eſſe & hære - 
tatem ſuam, though it was by purchaſe, 10 H. 6. 9. | 
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Writ of Cui in vita. 


And this writ of cui in vita may be in the per, eui and poſi, E 
and in the poſt the writ ſhall b, | 
And into which the ſame A. hath not entry but after the 
demiſe which the aforeſaid D. ſome time the huſband of her 
the ſaid B. (a) (whom ſhe in her life-time could not contra- 
dict) thereof made, as it is ſaid, and whereof ſhe complains, 
&c. and unleſs, &c. or thus, which ſhe claims to be her right, 
of the gift of S. who infeoffed her the ſaid B. thereof, and 
into which, &c. _ | 
4.48 And if the huſband and wife purchaſe jointly, and the huf.F 

11 Af. 11. band alieneth all in fee and dieth, the wife ſhall have a writ 

Br. Al. 167- in this form (6) : | 

_ 5 7. 8, Which ſhe claims to be her right of the gift of I. who 

4 Ed. 3. 8, thereof infeoffed her the ſaid B. and the aforeſaid C. ſome time 

49H. 6. 38, her huſband, and into which, &c. 

Ke. 1 7 And if ſhe have an eſtate to her and the heirs of (c) her G 
body, and of the body of her huſband begotten, then the writ 
is; which ſhe claims to hold to her and the heirs of her body, 
and of the body of the aforeſaid D. ſome time her huſband, 

Note; The ifTuing, of the demiſe of I. Or thus, which ſhe claims to 

—_—_— be her right of the demiſe which I. thereof made to the ſame 

3. extends B- and the aforeſaid D. ſome time her huſband, and to the 

to give this heirs of her the ſaid B. And there the huſband ſhall have a 

account, as joint eſtate with the wife for the term of her life. 

well for re- And if the wife claim the lands in dower, then the writ! 

covery be- e c ä | 

fore the ſta- Ina 5 7 a 

tute, as af Which ſhe claims to be her dower (4) of the gift of D. her 

ter. firſt huſband, or ſecond huſband, and into which, &c. but by 

5Ed.2. the faid C. the ſecond huſband of her the ſaid B. or the thir 

Cut in vita hyſband, &c. who demiſed it to him, &c. | 

7 And if ſhe hold for term of liſe of dimiſſion, then the 
writ ſhall be, | 

W hich ſhe claims to hold for her life of her demiſe which 

I. thereof made to the ſame B. and to the aforeſaid D. ſom? 
time her huſband, for the life of them the ſaid B. and D. FF 
| | 1 


(a) Note; If the writ be in the degrees the words cui in vita, &c. 41: 
put in the end; but if in the poſt, in the middle; and therefore if the 
writ be, poſt dimiſſionem quam, &. vir ipſius B. inde fecit cui il ſa, Ke. 
the writ ſhall abate; for the words relate to the next antecedent; 16 £0, 

Brief 652. | 

(b) If the writ ſuppoſe ex dono A. and B, it is a good plea, that A. 
did not give. 4 Ed. 2. Brief 795. 

(e) 48 Ed. 3. 8. 16 H. 1.8. 4 Ed. 2, Brief 798. contr. 22 Ed 45. 
And note; the v:rit ſhall be in the ſame form, tho? he be tenaut after por” 
ſibility, and not quod clamat tenere for his life, de dono, Gec- 18 Ed. 3. 

7) Ex dimiſſione I. qui inde ſeoffavit przd' B. is good. 18 H. 6. 24. 


Writ of Cui in vita. a 


1 And if the huſband and wife loſe by default the wife's lands, , Ed. 32 5 
after the death of the huſband ſhe ſhall have a cui in vita for 4 Ed. 2. 
to recover thoſe lands ſo loſt by default; but if a man recover Cui in vita 
by a ceſſavit lands of the wife by default of the huſband and 3 
the wife upon a ceſſer, during the marriage had betwixt them; oY 3 
if the huſband dieth, the wife ſhall not have a cui in vita upon Brief By: 
that recovery; quod vide Trin. 4 Ed. 2. N Note the 
K If the huſband and wife, and a third perſon purchaſe joint- caſe of 

ly, and the huſband alieneth all in fee and dieth, the wife, oh 
as it ſeemeth, ſhall have a cui in (a) vita of a moiety, being 75.1: 155 
che third jointenant; but it ſeemeth ſuch alienation is a ſever- 36 Ed. 3. 
ance of the jointure, quod vide Paſ. 16 Ed. 3. Cui in vita in 


| L the abridgment : And if the huſband alien the corody in fee, Cui in vita 


which the wife hath, it ſhall not be any diſcontinuance, but 2. 
the wife may demand her corody. . 

A If the huiband and wife exchange the land of the wiſe for [ 194 
other lands, if the wife agree unto the the exchange, after the 9 Ed. 4. 16. 


B huſband's death ſhe ſhall not have a cui in vita. And if the If the huſ- 


wife do accept of the parcel of the land in dower, of which band and 


3 wife loſe by 
ſhe hath a cui in vita, by that acceptance ſhe ſhall be barred 3 


in her cui in vita of the reſidue. "waſte; no 
> | cui in vita; 
the reaſon is, becauſe no land is in demand in, & c. writ, 36 Ed. 3. She ſhall have 
2 cui in vita of no part during the other's life. 36 Ed. 3. She ſhall have a cui in vita, 
that is, of a purchaſe during the coverture, that he ſhall not have a cui in vita after the 
death of the others; but for, &c. he may. 10 Ed. 4. 2. | 
2 Ed. 2, Cui in vita 19. 8 Ed. 2. ibid. 25. 
8 Ed. 2. Cui in vita 28. The huſband gave the land of the wife to I. who gave 
other land to the huſband and wife, and to the ſon of the huſband, and to the heirs of 
kim who ſurvived, and that was pleaded by exchange in bar, in a cui in vita; and hol- 
cen in bar. 20 Ed. 3. Cui in vita 10. | | | 
So if ſhe accept a rent where ſhe and her huſband make a feoffment. 21 H. 6. 24 
2 Ed. 2. Cui in vita 117. 8 Ed. 2. 28. Perk. 58, 4 Co. 5. b. 8 Ed. 3. 12 
10 Ed. 3. Cui, & c. 32, . | 


If 


(a) Rex præcipe, & c. quæ clamat tenere ad vitam ſu2m ex dimiſſione 
quam I S. fecit eidem H. the demandant, & prædicte B. her huſband, and 
C. filio predictor? H. and B. & hæredib' de corpore ipſius B. & e. in quam 
non habet ingreſſum, ſi non per prædict'ꝰ B. quondam virum ipſius H. qui 
lam ei dimiſit cui ipſam, & c. and held, 1. That he need not alledge the 
eſplees but in perſon of the demandant, and not in C. who does not claim 
from him. 2. It need not ſhew that C. is dead, but it ſhall come in by 


the ſhewing of tenant; whereupon Trewin ſaid, C. is in life, and de- 
manded judgment of the writz but it ſeems to be only to the action, and 
that only as to a moiety, per Shard. For of a moiety, it is a diſſeiſin to 
C. but this ſeems to be doubted; for by Shard, it has been ſeen, that the 
ſeme and C. have joined in an aſſiſe. 11 Ed. 3. Cui in vita 9. See 36 
1. 6. Entry congeable 54. 36 Ed, 3. Cui in vita 20. where it is * 
| ; | that 


Writ of Cui in vita. 


19 046: If huſband and wife be jointenants before the coverture, and 
17 Af 35. the huſband alieneth all the land, and dieth, ſhe ſhall not have 
17 Ed. 3. a cui in vita but for a moiety. But if they be joint purchaſors 
cont. where during the coverture, and he alien all the land, and dieth, 
acceptance his wife ſhall have a cui in vita of the whole land, becauſe 
4 _—_— that during the coverture as to purchaſe, they are but one per. 
mitted. fon in law. And the writ of ſur cui in vita lieth for the Fit 
5 of the wife, where the huſband alieneth all the land in ſee; 
and the writ is ſuch: 
Command A. that, &c. he render to B. ane meſſuage with 
the appurtenances in N. which he claims to be his right and 
jaheritance, and into which, &c. but by C. ſome time the huſ. C 
band of D. mother of the aforeſaid B. whoſe heir he is, who 
demiſed it to him, whom ſhe the ſaid D. in her life-time could 
not contradict, as he ſaith; and unleſs, &c. 

And in the per and cui, thus ; 

Which he claims, &c. and into which, &c. but by C. to 
whom D. ſome time the huſband of E. aunt, ſiſter or couſin 
of the aforeſaid P. whoſe heir he is, &c. demiſed it to him, 
whom ſhe the ſaid D. in her life-time, &c. | 

And in the poſt the writ ſhall be thus: 


But after the demiſe which I. ſome time the huſband of C. 
mother of the aforeſaid B. and aunt of the aforeſaid M. whoſe 
heir he is, whom the ſaid C. in her life-time could not contra- 
dict, thereof made, as he ſaith, and whereof he complains, 
&c. and unleſs, &c. 1 5 

And by that writ appeareth, that the aunt and the niece may U 
Join in a writ of ſur cui in vita, upon an alienation made by 
the huſband, their common anceſtor; or upon a recovery had 
againft the huſband and wife, who was the cammon anceſtor 
to them, if the ſecond huſband alien the lands of the wiſe, and 
he and his wife die, the iſſue of the wife and the firſt huſband 
ſhall have a ſur cui in vita againſt the alienee; although the 
ſecond huſband be living, if he were not intitled to be tenant 
450 by the curteſy ; but if the ſecond huſband be intitled to be te. 
nant by the curteſy, then the ifſue of the firſt huſband ſhall 
bot 1 a ſur cui in vita during the life of the ſecond huſ- 
and. . 
8 Ed. 2. And a ſur cui in vita was maintainable of a rent, M. a 
7 vita Ed. 3. And in a cui in vita the grant or giſt alledged in the 


4A r. writ is not traverſable. 


Fitz. ib. 30. 1 


5 Ed, 3. 37+ Cui in vita 13. 49 Ed. 3. 20. Quzre, But co Ed. 3. 6. Act, 3 Ed. 2. 


that the feme ſhall not have a cui in vita living C. becauſe they may join 
in a writ of right; but per Moret, ſhe ſhall have a cui in vita of the 

_— * ſee 35 Aſſ. 13. If the ſtranger ſurvives, he may enter into 
the whole. Ee | | 


but after the demiſe Which R. o 


Writ de fine aſſenſu Capituli. 


H If a man giveth lands to a woman to marry her, and they 
marry, and afterwards the huſband alieneth the lands, and di- 
eth, the wife ſhall have a cui in vita of thoſe lands given her 
by her huſband, 


Writ de fine afſenſu Cupituli. 


4 1 writ of ſine aſſenſu capit' lieth, where a dean, biſhop, 


prebendary, abbot, prior, or maſter of an hoſpital, alien 
the lands which they have in the right of their houſe, abbey 
or priory, without the aſſent of their convent, or their chap- 
ter or brethren, &c. He who is the ſucceſſor ſhall have that 
writ, which is ſuch, and may be in the per, cut or poſt: 


K The king to the ſheriff, &c. Command A. that, &c. he 


render to B. biſhop of S. one meſſuage with the appurtenances 
in N. which he claims to be the right of the church of him 
the ſaid biſhop of Saint Mary of S. and into which the ſaid - 
A. hath not entry but by H. to whom R. ſome time biſhop 

of S. the predeceſſor of the aforeſaid now biſhop demiſed jt, 

without the aſſent and will of his chapter, as he ſaith, &c. 

And for a maſter of an hoſpital the writ ſhall be, 

The king to the ſheriff, &c. Command A. that juſtly, &c, 
he render to B. warden of the hoſpital of Saint Mary Mag- 
dalen of Lincoln, one meſſuage, &c. which he claims to be the 
right of his hoſpital aforeſaid, and into which the ſaid A. 
hath not entry but by D. ſome time warden of the hoſpital 
aforeſaid, who demiſed it to him without the aſſent and will of 
the brethren and fiſters of the ſame hoſpital, as he ſaith ; and 
unleſs, &c. | | | 

And for a prebend the form of the writ is ſuch: 

The king to the ſheriff, &c. Command A. that, &c. he 
render to B. prebendary of the prebend of D. in the church 
of the bleſſed Peter of York, one meſſuage, &c. in A. which 
he claims to be the right of his prebend, and into which, &c. 

F B. lately prebendary of the 
prebend aforeſaid, predeceſſor of the ſaid prebendary, without 
the licence and will of the archbiſhop of York and the dean 
and chapter of the church aforeſaid, thereof made to W. of 
R. as he faith, and whereof he complains, &c. G7 

And for the prior of Saint John of Jeruſalem in England 
lieth a writ upon an alienation of his predeceſſor, thus: 

That he render to B, prior of the hoſpital of Saint John 
of ſeruſalem, in England, &c. which he claims to be the right 
of his church of Saint John of Jeruſalem in England, and 
into which he hath not entry but by W. ſome time prior of 
Saint John, &c. predeceſſor of the aforeſaid now 1 _ 

| | | miſed 


Writ of Aſſiſe of Mortdaunceſtor. 


demiſed it without the aſſent of the chapter, as he ſaith; and 
unleſs, &c. Es 
451 And the proceſs in theſe writs are ſummons, grand cape and 
21 . 6. 9. petit cape. = 
(a) And hereby it appeareth, that a prebendary ſhall have I. 

a writ de fine aſſenſu capituli ; by which it ſeemeth that he 
hath a fee-fimple in the prebend ; and yet one prebendary may 
enter upon the alienation of his predeceſſor. 

195 ] And alſo a prebendary ſhall have a juris utrum upon an 
1 alienation of his predeceſſor, by which it ſeemeth he hath not 
a greater eſtate than as parſon: But yet it ſeems (6) reaſonable 

that he have this writ de fine aſſenſu capituli : becauſe that he 
the biſhop, and the chapter are but one body, and are as one 
body, although the — be ſevered and divided amon 
them; and every one of them is enabled to bring an action 1 
his own poſſeſſion in his own name. | 
And a man may have a writ of fine aſſenſu capituli againſt the A 
ſame perſon by ſeveral præcipes in the.writ of lands in ſeveral 
towns, and upon — * of his ſeveral predeceſſors, and it 
ſhall be good; quod vide H. 33 Ed. 3. ©] 
And it the prebendary, or a biſhop, or abbot be diſſeiſed, B 
and afterwards he releaſeth to the diſſeiſor; it ſeemeth the ſame 
is an alienation upon which he may have a writ de fine aſſenſu 
capituli; for if the diſſeiſor die ſeiſed after the releaſe made, 
the ſucceſſor hath not any remedy but by this writ, or by a 
writ of right; but if the diſſeiſor doth not die ſeiſed, then it 
ſeemeth the ſucceſſor may enter upon the diſſeiſor, not- 
withſtanding the releaſe of his predeceſſor, for by the releaſe 
no more dalla than he may rightfully releaſe, &c. | 


Writ of Aﬀiſe of Mortdaunceſtor: | 


T H E writ of mortdaunceſtor lieth, where my father or C 
mother, brother or ſiſter, (c) uncle or aunt, or nephew 
or niece, dieth ſeiſed of any lands, tenements or rents, or of a 
corody or other rents, as hens or capons, iſſuing out of other 
lands of an eſtate in fee-ſimple: Now if a ſtranger after ore : 
| f deaths 


(a) See the contrary adjudged, Dyer 240. for provoſtſhip of Wells. 
Sze2 H.4. 5. Litt. 145. | 
(b) In 3 Ed. 3. a prebendary had a writ of entry ſine afſenſu capituli, 
and the writ was non habuit ingreſſum, from whence it follows, it is a lay 
tee; and how the writ ſhall be, ſee Statham Tit. Prebend. Caſe 24. 
(c) And not coſinage, for ſuch writ will abate, if of the ſeiſin of the 
uncle, | 5 ä 


Writ of Aſſiſe of Mortdaunceſtot. 


deaths abate in that land, rent or profit, I who am his heir | 


{hall have this writ of aſſiſe of mortdaunceſtor. | 
D And if the anceſtor were ſeiſed, the day that he died, of any 


lands or rents, or other like things, of an eſtate in fee-ſimple, _ 


although that a ſtranger entereth and diſſeiſeth him of that 
land or rents the day that he dieth, ſo that he dieth not ſeiſed 
of the ſaid land or rents, &c. yet I who am his heir ſhall have 
that aſſiſe of mortdaunceſtor, becauſe the writ deth not ſup- 
poſe that my anceſtor died ſeiſed; but the writ ſaith, ready to 
take cogniſance upon oath, whether W. the father, &c. was 
ſciſed in his demeſne as of fee, on the day when he died, &c. 
and the ſame 1s ſufficient although he dieth nor ſeiſed; and the 
form of the writ is ſuch: 5 | 

E The king to the ſheriff of S. greeting: If A. ſhall make 
you ſecure, &c. then ſummon, &c. twelve free and lawful men 
of the neighbourhood of N. that they be before our juſtices 
at the firſt afſiſe, when they ſhall come into thoſe parts, or 
before our juſtices at Weſtminſter on the octave of, &c. or be- 
fore our beloved and faithful -D. and E. and thoſe whom we 
have aſſociated unto them, at a certain day and place, whereot 
they the ſaid D. and E. ſhall give you notice, ready to recog- 
nize by oath, if W. father of the aforeſaid A. or mother, 
ſiſter, brother, uncle or aunt, was ſeiſed in his (or wr) demeſne 
as of fee, of one meſſuage and one yard-land with t 

tenances in N. the day 1 WEta he died, and if he died after 
the coronation of lord king Henry; (a) and if the ſame A. be 


his next heir; And in the mean time let them view the ſaid 


e appur- 


10 Ed. 2. 
Formedon 


Pio. Com. 


meſſuage and land, and cauſe their names to he put in the writ, 239. If a 


and ſummon by |. ſummoners B. who now holds the afore- man hath 
ſaid meſſuage and lands, that he may be there to hear that re- iſſue 4 ſon, 
l 1 +. and his wife 
cognizance ; and have there the ſummoners and this writ. eth: and 
Witneſs, &c. 5 : he taketh 
another 


wife, and hath iſſue a ſon, and lands are given to him and his ſecond wife in ſpecial tail; 
fore the ſtatute de donis, if the ſtranger had abated, no mortdaunceſtor lieth. 


And 


(a) Sce that in a mortdaunceſtor by an infant, of the ſeiſin of his father 5 


or mother, the writ ſhall be good, tho? thoſe words are omitted; contra 
aa writof Ayle, 13 H. 4. 17. Weſtm. 1. c. 32. 33 Aſſ. 25. and ſee 
v here theſe three articles are to be inquired, viz. 1. If the tenant pleads 
to the writ and vouches, and on ſuch dilatory they are at iſſue, and found 
a21inſt all, yet the points of the writ are to be inquired, et fi petens deficit 
a ung cadit omnibus. 2. It ſeems, if the dying ſeiſed be denied, yet the 
ether points thall be inquired, for this is no plea in bar. 3. If a bar be 
pleaded, and found for the plaintiff, there the points of the writ ſhall not 
- inquired, 17 Ed. 3. 28. 39 Af. 13. 9 Aſſ. 3. 8 All. 17. Dyer 
11. 
„ 


Writ of Aſſiſe of Mortdaunceftor. 


And upon that writ he needs not have ſpecial patent, for 
the general patent made to the juſtices ſhall ſerve for that writ. 
And if the writ be, that he be before our beloved and faithful 
D. and E. and thoſe whom we have aſſociated unto them, then 
they uſe to have a ſpecial 3 directed to the ſame juſtices, 


&c. But if the juſtices be the juſtices of aſſiſe in the ſame 
county, then their general patent ſhall ſerve for that aſſiſe, a 
_ as if they had a ſpecial patent; and the ſpecial patent is 
uch: 
The king to his beloved and faithful D. and E. greeting: 
Know ye, that we have conſtituted you our juſtices, together 
with thoſe whom we have affociated unto you, to take the 
aſſiſe of mortdaunceſtor which A. hath arraigned before you 
by our writ, of one meſſuage and one Mah in N. And 
therefore, &c. as in the patent of aſſiſe of novel diſſeiſin. 
30 A. 24 And a man may have an aſſiſe of mortdaunceſtor of ſeveral G 
Br. Aitaint rents againſt ſeveral perſons in ſeveral counties, and in the end 
72. of the writ ſhall be ſeveral ſummons againſt the tenants; and 
5 x11; the form of the writ is ſuch : | | 
5 The king to the ſheriff, &c. If A. and B. ſhall make you 
ſecure, then ſummon twelve free, &c. ready to recognize by 
oath, if W. father of the aforeſaid A. and grandfather of the 
aforeſaid B. was ſeiſed, &c. of ten ſhillings rent with the * 
13 H. 4. 17. Purtenances in N. and if he died, &c. 3 if they the ſaid A. 
£2 and B. are next, &c. and in the mean time let them view the 
. tenement from whence the rent cometh, and cauſe their names, 
453 Ke. and ſummon by good ſummoners S. who deforceth them 
of ſix ſhillings of the rent, and T. who deforceth them of 
four ſhillings of the rent, that they may be then there, &c. 
And by this writ it appeareth, that the aunt and the niece 
hall join in aſſiſe of mortdaunceſtor, and that is by the ſtatute 
of Glouceſter, cap. 6. | 1 | 
| (a) And if the heir who bringeth aſſiſe be within age, he H 
ſhall not find pledges; and therefore the form of the writ ſhall 
be of another form, and ſhall not ſay, if A. ſhall make you, 
 &c. but thus ; 
The king to the ſheriff, &c. Summon, &c. twelve free and 
lawful men, &c. if W. father of the aforeſaid A. who is un- 
der age, as he ſaith, was ſeiſed, &c. And ſhall not ſay in the 
writ, and if he died after the coronation, &c. becauſe it a 
peareth by the age of the demandant ; but if many fiſters 
demandants, and ſome of them be within age, and loan 
PI 


(a) Note ; A bill of privilege is not fi fecerit te ſecurum, & c. and pet 
the demandant ſhall find pledges to proſecute, or elſe it is error. Dyer 2 8. 
See 4 loft, 150. | | | 


0. 


Writ of Aſſiſe of Mortdaunceſtor. 


full age, then the writ ſhall be in the common form, as if all 
were of full age (a). 5 

If a man go beyond the ſea in pilgrimage, and dieth there, [ 
his heir ſhall” hae a writ of mortdaunceſtor of another form, 
thus: = a 

The king to the ſheriff, &c. If A. ſhall make you ſecure, 
&c. ſummon twelve, &c. if W. father of the aforeſaid A. 
was ſeiſed in his demeſne, &c. of the rent of one clove with 
the appurtenances in N. the day he took (5) his pilgrimage to- 
wards the holy land, or towards Jeruſalem, or towards Saint 
James, in which journey he died, as it is ſaid, and if he took 
that journey after the coronation of, &c. 


A And in that writ is ſufficeth, if he were ſeiſed the day he Poſt. 211. 


went out of the land, and took the ſea, although it was not G 
the day of his death. And if the father enter into religion, 3 
and be profeſſed, the ſon ſhall have a mortdaunceſtor, 1 the ? 
ſtranger abate in the land ; the writ ſhall be, fi W. Pater, &c. 
die quo habitum religionis aſſumpſit, in quo habitu profeſſus 
fuit, ut dicitur; & fi habitum illum aſſumpſit poſi coronatio- 
nem, &c. os 
B If a man have a corody to him and his heirs, if he die ſei- 
| ſed, or was ſeiſed thereof the day of his death, his heir ſhall 
have an aſſiſe of mortdaunceſtor thereof, if it be taken from 
him; and the writ ſhall be, | | 
The king to the ſheriff, &&. If W. ſhall make you ſecure, 
&c. then ſummon, &c. twelve free, Sc. of the venue of the 
city of Weſtminſter, that they be, Sc. ready, &c. if L. mo- 
ther of the aforeſaid W. was ſeiſed in her demeſne as of fee of 
forty ſhillings rent, and of the rent of fixty-two loaves, three 
flaggons of wine, twenty flaggons of ale and thirty meſſes of 
meat, with the appurtenances 1n the city of Weſtminſter, the 
day whereon he died; and if he died, Sc. and if the ſaid W. 
Sc. and in the mean time let them view the tenement from 
| whence the rent cometh, and ſummon, &. T. abbot of Weſt- 
minſter, and friar R. of B. and friar K. of S. monks of the 
ſaid abbot, who deforce him of the rent aforeſaid, that they 
may be then there, &. | | 
C And the order to ſet the parcels in the writ ſhall be as in a 
writ of right. 
And a man ſhall have a certificate upon this writ, and alſo 
writs of aſſociation, and fi non omnes, as he ſhall have in aſ- 


ſiſe of novel diſſeiſin. 
And 


(a) 13 Ed. 3, pl. 677; 9 Ed. 2. Brief 852, = 

(5) And in ſuch caſe, if the writ be in common form, it ſhall abate, 
9 Ed. 2. Mortdaunceſtor 353, but a writ of ayle or coliuage ſhall be ge» 
neril in ſuch caſe, 13 Ed. 3. Brief 677. | 


196 1 


454 


Writ of Afliſe of Mörtdaunceſtor- 


And by the ftatute of Glouceſter, if tenant by the eurteſy E 
alien his wife's inheritance, and dieth, the heir of the wite 
ſhall have an aſſiſe of mortdaunceſtor, if he have not affets 
by deſcent by the tenant by the curteſy, and the ſame thall be 
as well where the wiſe was nat ſeiſed of the land the day of 

| her death, as where ſhe was ſeiſed thereof, for that writ is 
given by the ſtatute. : 

If the lord have the ward of the heir of his tenant, and F 
when he cometh of full age the guardian wall not ſuffer him 

to enter into the land, the heir ſhall have an affiſe of mort- 
we" againſt the guardian, by the ſtatute of Marlebridge, 
cap. 16. | 

8 Af. 13. And the proceſs in mortdaunceſtor is ſummons againſt the G 

Br. Default party, and if he make default at the day of the aſſiſe return, 

zod 2PP2r- then the plaintiff ought to ſue a reſummons; and if he make 

nc ul again, the aſſiſe ſhall be taken by his default. 

(a) And if a man vouch in aſſiſe of mortdaunceſtor, and 
at the firſt day the vouchee make default, then the reſummons 
ſhall iſſue forth againſt him: And ſo if the (5) tenant or 
vouchee at the firſt day eſſoined; and afterwards at the day 
given by the eſſoin, the tenant or vouchee make default, a re- 
ſummons ſhall be awarded. But if the tenant at firſt day be 

eſſoined, as in the king's ſervice, and afterwards make default 

ö at another day, the aſſiſe ſhall be taken by his default, Sc. 

And if che writ of mortdaunceſtor be brought by ſeveral H 
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ſummons againſt ſeveral tenants, then the aſſiſe may be taken 
one againſt one tenant, and another againſt the other tenant ; 
quod vide 3 Ed. 3. Itin. North. | 

(e) And a mortdaunceſtor doth not lie for lands deviſable 1 
by will, becauſe the title may fall to another, who is not heir 
by the will of the anceſtor, &c. and yet the writ is true, that 
| he was ſeiſed the day he died; quod vide 23 Ed. 3. Lib. Af. 
i 1 And if a man be ſeiſed in tail, the remainder to his right K 
keſter 33. beirs, and afterwards he die ſeiſed without ifſue of his body, 
H. z. and a ſtranger abateth, it is a queſtion if the heir ſhall have 
| Mortdaun- an aſſiſe of mortdaunceſtor. And Anno 21 Ed. 3. Itin. Suff. 


yl ceſtor 51. 5 H. 4. the opinion of ſome is, that if the remainder be to 
1423. | | | his 


1 (a) Where the tenant vouched a foreigner, in order to remove the plea, 

and the vouchee was returned ſummoned, and made default, the parol was 

| remanded. 3 Aſſ. 10. 28 Aſl. 29. | 

1 (5) The tenant was eſſoincd at the day, and afterward made default. 

1 10 Ed. 3. 7. 45 Ed. 3. 23. 4 H. 6. 23. 18 Ed. 4. 8. Note; It was a 
common eſſoin, yet ſee 8 Aſſ. 13. a reſummons granted, and fee 22 Aſl, 


79. 
(c) Rot. Parl. 21 Ed. 3. n. 47. a petition inde. 22 Aſſ. 78. Por land 
in burgo de Scarborough, 35 Aſſ. 1. 40 Aſſ. 2. . 


Writ of Nuper obiit. 


his right heirs, that then he ſhall not have an aſſiſe of mort- 
daunceſtor: But if a gift in tail be made unto one, the re- 
mainder to him and his right heirs, that then he ſhall have an 
aſſiſe of mortdaunceſtor, 0 he hath the remainder in fee 
to him and his heirs: But it ſeemeth he ſhall not have an 
aſſiſe of mortdaunceſtor in the one caſe nor in the other; for 
the words of the writ are, if W. father of, &c. was ſeiſed in 
his demeſne as of fee the day wherein he died, and that he was 
not, for he was ſeiſed in demeſne as of fee-tail, and not in de- 
meine as of fee, and therefore the jury cannot find that he was 
ſeiſed in his demeſne as of fee, for of the demeſne he was ſeiſed 
in tail. Quzre of that. | | 
L And if the anceſtor dieth ſeiſed, and hath two fiſters his 10 Ed. 3. 
heirs, one of them ſhall not have an aſſiſe of mortdaunceſtor Parrein 
againſt the other, for this writ lieth againſt ſtrangers, and not TOO 
againſt privies in blood. Es 135 
And ſo in gavelkind, one brother ſhall not have a mort- 
daunceſtor againſt the other for the privity of blood, but he 
ought ſor to ſue a nuper obiit againſt his brother, or one ſiſter þ 
againſt the other, &c. | ( 
And H. 13 H. 3. Itin. Suff. the youngeſt brother had a | 1 
mortdaunceſtor againſt a ſtranger, and ſhall recover where A 
the eldeſt went beyond ſea, although he were not dead, 
becauſe eighteen years paſſed ſince the eldeſt went beyond the 
ſeas. | 
(4) And H. 13 Ed. 2. it was adjudged accordingly, where 
the younger brother recovered in aſſiſe of mortdaunceſtor, 
where the eldeſt went beyond the ſea, and was alive. 


Writ of Nuper oblit. 


AT writ of (5) nuper obiit lieth, where the grand- [ 
father, father, brother, uncle or other anceſtor of the 
demandant dieth ſeiſed of lands, tenements or rents of an 
eſtate in fee-fimple, and after their death, one of the heirs of 
the ſame anceſtor doth enter and deforce the demandants ; now 
he, or thoſe who are ſo diſſeiſed, ſhall have that writ againſt 

the (c) coparcener; and that writ lieth for one coheir againſt 
2” the 


(a) If my younger brother enters after the death of my father, I ſhall _ 
(not) have a mortdaunceſtor againſt him, nor any other action but entry, 
and if he diſturb me, I may have an aſſiſe. Plow. 306. N. B. 109. 


(b) And it ſeems, thatevery parcener ought to be named in the writ, viz. 
Tenant or demandant. Trin. 16 Ed. 3. 


(e) And ſhe ſhall have judgment to hold in ſeveralty. 21R. 2. Judgment 
227. | | 
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Writ of Nuper obiit. 
the others, or for divers coheirs againſt many, as the caſe is, 
7 Ed. 3. 16. and it ought to be where the common anceſtor dieth ſeiſed of 
land, &c. of an eflate in fee- ſimple; for if one ſiſter do de- 
force another ſiſter of land, whereof their anceſtor died ſeiſed 
of an eſtate in tail, her ſiſter ſhall have a formedon againſt 
the ſiſter who de forced her, &c. and not a nuper obiit. And 
the form of the writ is ſuch: 
The king to the iheriff, &c. If A. and B. ſhall make you B 
ſecure, &c. then ſummon, &c. C. that he be before our juſtices 
456 at Weſtminſter ſuch a day, &c. to ſhew wherefore ſhe de- 
| forceth the aforeſaid A. and B. (a) of their [+ x! e 
part which falleth to them of the inheritance which was W.'s 
of N. the father, mother, or other anceſtor of the aforeſaid A. 
B. and C. whoſe heirs they are, and who lately died, as it is 
| ſaid, &c. And have there the ſummoners and this writ, &c. 
Witneſs, &c. | | 
And the writ may be brought by an aunt againſt her ſiſter 
and her niece; and then the writ ſhall be ſuch: 
The king to the ſheriff, &c. If A. and B. his wife, ſhall 
make you 3 &c. then ſummon, &c. C. and D. that they 
be, &c. to ſhew wherefore they deforce the aforeſaid A. and B. 
of the proportionable part of her the ſaid B. which falleth to 
her of the inheritance which was E.'s in N. mother of the 
| aforeſaid B. and C. and great grandmother of the aforeſaid 
| D. whoſe heirs they are, and who lately died, as it is ſaid : 
| And have, &c. | 5 
And that writ lieth betwixt coheirs in gavelkind, as well C 
as between women who are coparceners; and if one co- 
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22. col- 
1 that Parcener be deforced by another coparcener and a ſtranger, 


| 

E ite ſtranger {he ſhall have a nuper obiit againſt the coparcener, and by the 

| gainsno-. rule in the Regiſter, that non-tenure ſhall not abate the writ. 
{| Ching of the Vide ſupra L. 

| frecholdby And alſo by the rule in the Regiſter, in a nuper obiit non- D 

| 

' 


5 1073 tenure of parcel of the thing demanded ſhall not abate the 


7 H. 6. 8. writ. 
(0 And if two of the coparceners enter after the death of E 
their anceſtor, and deforce the third ſiſter, and afterwards 
they make partition betwixt them, and then one of the two 
1 alieneth her part unto a ſtranger in fee, yet the third ſhall 
1 have a nuper obiit againſt her two ſiſters notwithſtanding that 
| | | alienation, 


(a) And therefore, if the demandant is ſeiſed of part of the lands deſcend- 
4 ed, although they lie in another town, &. the writ ſhall abate. 4 Ed. 2. 
4 (3) * non-tenure nor ſeveral tenancy are pleas in a nuper obiit. 
. — LS; | 
4 9 f 


Writ of Nuper obiit. 
jenation, and ſhall recover the third part thereof, whereof 
_ rcener who aliened not was ſeiled, &c. 5 | 
y And for to recover the third part of the other coparcener, 
which is in the hand of the ſtranger, ſhe ought to ſue an aſ- 
fiſe of (a) mortdaunceſtor in her name, and in the name 
of her other coparceners, &c. or a writ of aiel, as the 
e is. . | | 
6200 And if one coparcener do infeoff a ſtranger in fee, and 16 H. 9. f. 
taketh back an eſtate to him in fee, or for life, yet it ſeems a per Keble, 
nuper obiit lies a ainſt him by the other coparcener, if he do by the diſ- 
not diſclaim in blood, M. 2 Ed. 2. and it ſeems reaſonable. Fas ee 
But M. 21 Ed. 3. and M. 45 Ed. 5. 7M. 6.8. it is holden mt 


, is put to his 
the contrary : But ſeveral tenancy or non tenureis no good plea affiſe of 
in a . obiit for the privity of blood; but if he claim by mortdaun- 
e, 


purchaſe, or diſclaim in the blood, it is a good plea. Ceſtor 5 _ 

G Anda nuper obiit lieth betwixt ſiſters of the half - blood. _ his _ 2 

H And if a nuper obiit be brought of the ſeiſin of the grand- 457 
father, darrein ſeiſin in the father is no plea, without alledg- ges in the 
ing a dying ſeiſed in the father, &c. | nuper obiit. 
1 A nuper obiit lieth of the ſeiſin of the great grand- 
father. | | 

K And the nuper obiit ought to be brought by that co- 
parcener who is deforced, &c. againſt all the other co 

parceners, although that ſome of them have nothing in the 
tenancy, | | 

L Andit appeareth T. 4 Ed. 2. that the nuper obiit lieth 
of the ſeifin of his father, if the father were ſeiſed the day — 
that he died, or the day before, for that amounteth to a dying 10. 

ſeiſed, &c. 

M. And if one ſiſter hath iſſue a ſon, and dieth, and the ſon g Ed. 2. 
doth infeoff a woman in fee of all the land, and afterwards Nuper obiit 
marries her; the nuper obiit doth not lie by the other co- 13. 
2 againſt the huſband and wife; but there he may 
ring a mortdaunceſtor in his own name, and in the name of 
the huſband againſt the huſband and wife. Anno 18 Ed. a. 
Itiner. Canc. TS 

N. A villain and his wife ſhall not have a a e obüt againſt _, _ 
is wife's coparcener, becauſe he is not infranchiſed by the — i 
marriage of one of the coparceners which was one of his lords, 15. 
to whom he was villain before. | | | 


And 


(a) A. and B. bring a nuper obiit againſt C. D. and E. A. dees not ap- 
pear, C. and D. appear by attorney, and E. appears in perſon, and ſays, that 
te is the villain of I, S. And by Wilby and others, this ſhall abate the writ, 
and the plaintiff ſhall be put to his moridaunceſtor againſt I. S. and the others. 
18 Ed. 3. 55. accordant. 15 Ed. 3. Brief 322. 


(5) 11H, 4. 23. 21 Ed. 3. Nuper obiit 14. 21 Ed. 3. 32. 45 Ed. 3. 
19. 30 Ed. 1. Nuper obiit 18. | 
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Writ of Quare ejecit infra Terminum. 
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And if the father give lands in frank-marriage to his ſiſter, O 
and dieth ſeiſed in Re of other lands, ſhe ſhall not have a 
nuper obiit againſt her ſiſter for the lands in fee- ſimple, unleſs ö 
ſhe will put the lands which were given in marriage in hotch- 


pot, &c. | 
A nuper obiit lieth of a corody. | | P 
And voucher, and the view, do not lie in the nuperQ 
obiur. 


1 ——_— 
— — es 


And the aunt and the niece ſhall join in a nuper obiit R 
againſt the other ſiſter or niece, cc. 5 


— 


— 8 S rr n _— = 9 _ 
_ — — — — — KE. — - — . cho = —— 2 oO — ——— — — — — by 
2 =. — = _— —— . 


Writ of Quare ejecit infra Terminum. 


* writ quare ejecit inſra terminum lieth, where a man 8 

leaſeth lands unto another for years, and after he en. 

tereth and maketh a feoffment in fee of the ſame lands to a 
ſtranger, or for life, the leſſee ſhall have that writ quare 
ejecit infra terminum againſt the feoffee or leſſee for life. 

31 H. 6. 6. And in that writ he ſhall recover his term again, and his 

If the term damages alſo, if the term be not ended; and if the term be 
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3 ended, he ſhall recover all his damages. 
n. yet And the proceſs in that writ is ſummons, attachment and x 


the writ diftreſs infinite, and not proceſs of outlawry, becauſe the writ 
198 ] is not vi & armis; and the form of the writ appeareth after, 
mall not &. | 
0 abate. But this writ of quare ejecit infra terminum was deviſed (a5 4 
1 it is ſaid) by a wiſe man called William Moreton, and tor 
Wh. this cauſe: For if a man leaſe lands for years, and after he 
* ouſt his leſſee, and after he hath put him out, he make a ſeoff- 
| ment of the land unto a ſtranger in fee; now the leſſee cannot 
1 have a writ of ejectione firmæ againſt him who is the feoffee, 
i | becauſe he did not put him out, 2 which in that caſe the 
0 458 leſſee had no other remedy but to enter again into the land. 
"i And if the feoffee do then put him out, the leſſee may have 
"if againſt him an ejectione firmæ vi & armis for the wrong done 
| him, and before entry made by the leſſee, he had not remedy 
* the feoffee: And therefore by the equity of the ſtatute 
of Weſt. c. 24. (As often as hereafter it ſhall happen in the 
Chancery, that in one caſe a writ is found, and in the like c 
cale falling under the ſame law, and wanting the ſame reme- ; 
dy, &c. let the clerks of Chancery ayree, &c.) and by reaſon of 
that ſtatute was this writ deviſed. | | 
l 22 Ed. 4.10, But yet if the leſſor put out the leſſee, and preſently make 2 } 
1 30. 1H, feoffment in fee, ſo as the, feoffee be party or privy to the 
1 5. 4, ace. ouſter of the leſſee, then the leſſee ſhall have a writ of mn 
| | a | tion 


Vit of Quare ejecit infra Terminum. 


tione firmæ vi & armis againſt the feoffee, becauſe he is party 
to the ouſter, and to the wrong done unto him; and the writ 
followeth: _, | | 

The king to the ſheriff, &c. If A. ſhall make you ſecure, 
&c. then ſummon B. that he be, &c. to ſhew wherefore he de- 
forceth the aforeſaid A. of one meſſuage with the appurte- 


KL nances in N. which C. demiſed to him for a term which is not 
yet paſſed, within which term the ſame C. ſold that meſſuage 
A co the aforeſaid B. by reaſon of which ſale he the ſaid B. hath 


ejected the aforeſaid A. from the meſſuage aforeſaid, as it is 

laid : And have, &c. 

C And the like writ lieth where the ſon and heir of the 

leſſor maketh a feoffment, &c. and the feoffee ouſted the 
leſſee. ET. 5 

D And if the leſſee granteth over his term, and afterwards the 


leſſor maketh a ſeoffment of the land unto a ſtranger in fee; 
now the ſecond leſſee ſhall have that writ, &c. and the writ 
ſhall be, | | 
Wherefore he deforceth the aforeſaid B. of one meſſuage, 
; &c. which R. (to whom L. demiſed it for a term which is not 
yet paſſed) demiſed to the ſame B. for the ſame term, within 
which term he the ſaid L. fold that meſſuage, &c. 
4 And ſo if four let a houſe to A. for years, who grantetn 
TY over his eſtate to B. and afterwards two of the leſſors die, and 
a the ſurvivor maketh a ſeoffment unto C. in fee, B. ſhall have a 
; quare ejecit infra terminum againſt the ſaid feoffee, and the 
8 4 writ ſhall recite the ſpecial matter. | 
- E Andifa man do leaſe land for years, and a leffor doth ſuffer 
ha a recovery to be againſt him upon a feigned title, who en- 
ff. tereth, yet it ſeemeth the leſſee ſhall have this writ of quare 
al ejecit infra terminum, &c. And the words of the writ are, by 
. reaſon of which ſale; and yet the ſame is not properly a ſale, 
te but thoſe words are but of form. But before the ſtatute of 
11 21 H. 8. c. 15. it ſeemeth that the tenant for years could not 
KEN have falſified the recovery had againſt his leſſor. 
And if a man leaſe lands for a term of years, and after- 
edy vards dieth without heir, and the lord by eſcheat enter and &c. 
Ute puts out the termor, it is a doubt whether he ſhall have a 
the wes ejecit infra terminum againſt the lord by eſcheat; but it 
like eemeth reaſonable that he ſhould have it. : 
2 55 6 And ſo if the villain leaſeth lands for years, and after the 3 
n of lord of the villain enters, and puts out the termor, the leſſee 11 H. 6. 7. 
| ſhall have that writ. And ſo if a man leaſe lands for years, Babbington. 
keay Ml and afterwards a ſtranger put out the leſſee, and diſſeiſeth the 
che leſſor, and afterwards the leſſor releaſeth unto him, it ſeemeth 
ejec- the leſſee ſhall have the writ quare ejecit infra terminumagainſt 
KL AT the difſeiſor, &c. | 
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Writ of Ex gravi Querela. 
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459 And quare ejecit infra terminum lieth as well againſt the I 
21 Ed. 4. leffor, as againſt his feoffee ; quod vide H. 19 H. 6. 
* And it ſeemeth that the ſale ſuppoſed in the writ is not tra. K 


ä a: — 
— —— ! Gena —— — 
- — none - — — — 
— Cn. — — 
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ö — 3+: verſable, but only the ejectment, &c. And if fo, then it 
W 28 Ed. 2, ſeemeth the writ lieth againſt the lord by eſcheat, or againſt 
[ pl. 7. the lord of the villain who putteth out the termor, &c. 


But an ejectione firmæ lieth againſt the lord of the villain, 
if he put the termor out of his leaſe made by his villain, before 
entry made by the lord into the land. And ſo an ejectione fir- 
mz lieth againſt the lord by eſcheat, if he ouſt the termor of 
the leaſe made by the tenant, &c. 

Ant. F. And for the book of 19 H. 6. it appeareth that it is in the 
election of the leſſee to ſue a writ of ejectione firmæ, or a writ 
of quare ejecit infra terminum againſt the leſſor or his heir, or 
againſt the lord by eſcheat, or againſt the lord of the villain, if 
they put the termor out of his term, &c. 
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Writ of Ex gravi Querela. 


1 Joſt. 17 THE writ of (a) ex gravi querela lieth, where a man is 7, 
2. ſeiſed of any lands or tenements in any city or borough, 
Note, that or in gavelkind ; which lands are deviſable by will time out 
ifatown of mind, &c. Now if one who had lands or tenements there, 
hath paid doth deviſe thoſe lands or tenements unto another in fee-fimple 
15,1015 no or in fee-tail, he to whom the deviſe is made ſhall have this 


ancient . . - 24 
town that Writ of ex gravi querela for to execute that deviſe. 


may deviſe, | 
Per 40 Aſſ. 41. 39 Af. Br. Al. 355. This writ is not incident to lands deviſable. 
Quere, if a deviſe of a rent out of the land deviſable be within the benefit ef this writ. 
26 H. 8. &c. or 5, and 4 & 5 Mar. Dyer 140. 3 
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Poſt. 200 b. And if a man do deviſe ſuch lands or tenements unto one 3 
in tail, the remainder over in fee unto a ſtranger, if the tenant 
in tail enter and be ſeiſed by force of the intail, and aferwards 
dieth without iſſue, he in the remainder ſhall have ſuch writ of 
ex | ry querela to execute that deviſe. . 
[ 199 J nd ſo if a man deviſe lands or tenements unto one in tail, A 
and afterwards the tenant in tail dieth without ifſue of his bo- 
dy; the heir of the donor, or he who hath the reverſion of the | 
land, ſhall have the writ of ex gravi querela in the nature of a 


formedon in the reverter, to recontinue the poſſeſſion 1 3 | 4 
5 | an | 
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(a) And it ſeems, that this writ does not lie without a ſpecial cuſtom, 
y by cuſtom, the land be deviſable. 39 Aſſ. 6. See contra 49 
„41. | | | 


n * nn 


Writ of Ex gravi Querela. 


land to him who hath the reverſion. And firſt for land de- 
B viſed in tail within the city of London; the form of the writ 
for the heirs of the deviſee in tail, is ſuch! 

The king to the mayor and ſheriffs of London, greeting: 
We have received information from the grievous complaint of 
I. daughter of E. and M. ſiſter of the ſame I. that whereas ac- 
cording to the cuſtom hitherto obtained and uſed in the ſame ö 
city, it is lawful for every citizen of the ſame city to deviſe his 
tenements in the ſame city by his teſtament, as he may his | 
chattels by his laſt will, to whomſoever he will, and S. ſome 460 
time a citizen of the city aforeſaid, by his teſtament and laft 
will deviſed four ſhops with the appurtenances, being in the 49 AM. 41. 
{ame city, or four meſſuages and ten ſhops with the appur- _ ea, 
tenances, &c. to E. to have the ſame to him and the heirs of 
his body iſſuing, R. and S. his wife, of two meſſuages and 
three ſhops thereof, and F. of three ſhops thereof unjuſtly de- 
torce the aforeſaid I. and M. the daughters and heir of the ſaid 
E. to the great expence and grievance of them the ſaid I. and 
M. and contrary to the will of the teſtator aforeſaid and againſt : 
the cuſtom aforeſaid; and becauſe we will not have them ee e, 
the ſaid I. and M. to be injured in this matter, we command &.. Tae 

you, that having called before you the parties aforeſaid, and vrit. 
heard their reaſons thereon, and having inſpected the tenor of 
the will aforeſaid thereupon, you cauſe to be done to the ſame 
I. and M. ſull and ſpeedy juſtice thereupon, as of right and 
according to the cuſtom aforeſaid ought to be done, and hath 
hitherto in the like caſe been accuſtomed to be done, or cauſe 
to be done to the ſame I. and M. in this behalf due, ſpeedy and 
compleat juſtice, as, &c. Witneſs, &c. | 

C And it appeareth by that writ, that the king commandeth 
them to do according to the cuſtom of the city, or to do juſtice 
to the parties, by which it ſeemeth, that the mayor upon that 
writ ſhall award proceſs to ſummon the party, who is tenant 
of the land, to appear at a certain day to anſwer to the plain- 
tiff, in the nature of a ſummons in a præcipe quod reddat; 
and when he cometh, the plaintiff oug t to ſhew the teſta- 
ment, and to count upon the ſame, and to alledge ſeiſin of the 
land in the teftator, and how that he deviſed the ſame to him. 
And that the defendant then plead thereunto, or the mayor and 
theriffs ought to proceed therein according to the uſage of the 

D city. Pc, that writ may be ſued againſt ſeveral tenants; and 
then the mayor ought to make ſeveral precepts unto every te- 


— 


E nant: And if the land be in another borough, then the writ 


ſhall be ſuch: ä 
The king to his bailiffs of great Yarmouth, greeting, &c. 
From the grievous n (as above) that according 
| p 2 - 


Writ of Ex gravi Querela. 


to the cuſtom in the ſaid town hitherto, &c. it is lawful for 
every burgeſs of the ſame town to deviſe his tenements which he 
hath purchaſed to himſelf in the ſame town by his teſtament 
and laſt will, &c. (as above.) And N. a burgeſs of the ſame 


_ town, deviſed one meſſuage with the appurtenances (which he 


Poſt. 201. 


urchaſed to himſelf in the ſame town) by his teſtament and 
Ja will, to W. and his heirs, R. of F. entered into the meſ- 
ſuage aforeſaid after the death of the aforeſaid N. and unjuſt- 
ly deforces the ſaid W. of it, to the great expence, &c. of 
him the ſaid W. &c. (as above) and becauſe we will not, &c. 
(as above). | 

And if a man deviſeth his lands to his wife for life, the re- F 
mainder over to another. in fee, and the tenant for life en- 
tereth, and is ſeiſed by force of the deviſe and dieth, and he 
in the remainder 1s deforced, he ſhall have ſuch writ: 

From the grievous complaint, &c. (until) to whomſoever 
they will; and M. ſome time a citizen of the ſame city, de- 
vided to D. his wife in his teſtament in his laſt will, four thops 
with the appurtenances in I. which he purchaſed to himſelf in 
the ſame city, to have the ſame for the life of her the ſaid D. 
ſo that after the death of the ſame D. the aforeſaid ſhops with 
the appurtenances ſhould remain to the aforeſaid E. and his 
heirs, N. who holds thoſe ſhops of the demiſe of the aſore- 
ſaid D. unjuſtly deforced the aforeſaid E. of them after the 
_—_ - of the ſame D. to the great expence, &c. of him the {aid 

. &c. 

And if a man do deviſe lands by his teſtament in tail, the G 
remainder over in tail unto another, and the firſt tenant in tail 
entereth, and dieth without iflue; and the ſecond tenant in 
tail entereth in his remainder, and dieth without iſſue, the heir 
- the donor ſhall have a writ of ex gravi querela in this 

rm : | 

From the grievous complaint, &c. (as above) and I. P. ſome 
time a citizen of the city aforeſaid, father of the aforeſaid S. 
whoſe heir he is, demiſed one meſſuage with the appurte- 
nances in the ſuburbs of London, to have the ſame to M. ſon 
of him the ſaid I. and to the heirs of the body of him the ſaid 
M. lawfully to be begotten ; ſo that if the ſame M. ſhould | 
die without heirs of his body lawfully 1 the aforeſaid 
meſſuage, &c. ſhould remain to R. ſon of the aforeſaid I. and 


the heirs of the body of the aforeſaid R. lawfully begotten ; 
L. chaplain of the chauntry at the altar of ſaint john in the 
new work in the church of ſaint Paul, London, for the ſoul 
of maſter W. ſome time of the order of canons of the ſame 
Church, after the death of the aforeſaid M. and R. unjuſtly 
deforced the aforeſaid S. (of the ſaid meſſuage aſoreſaid with 


the 


* 


| Writ of Ex gravi Querela. 


e. purtenances) to whom the ſame m—_ with the ap- 


purtenances ou ht to revert, becauſe both and R. died 


without heirs of their bodies lawfully begotten, as it is ſaid, to 


the great expence, &c. of him the ſaid S. &c. 


H And it appeareth by the ſubſequent writ, that when a man 


doth make a deviſe of his lands in London, and alſo of his 
goods, and makes executors, &c. then the firſt executors ſhall 
prove the ſame before the ordinary ; and then after they ſhall 
bring the ſame before the mayor into London, &c. and it ſhall 
be there inrolled, and then upon that inrolment the mayor, 
upon the writ of ex gravi querela ſued for the lands, ſhall do 
execution, and ſuch proceſs as upon a fine of lands, &c. and the 
writ is ſuch : | 


The king to the mayor and ſheriffs of London, greeting: J 200 


Whereas, as we have received information, according to the 


cuſtom in the ſame city hitherto obtained and approved, teſ- 


taments in which lay tenements in the ſaid city are deviſed 
(proof being firſt made of the ſame teſtaments before the or- 
dinary for the goods and chattels deviſed in the ſame) ought to 
be approved and inrolled before you in our huſting of London, 
for the making execution of the tenements ſo deviſed. And 
now from the relation of R. couſin of I. of P. lately citizen of 
London, we have received information, that although the 
aforeſaid I. hath deviſed one ſhop and two ſollers with the 
appurtenances in the pariſh of ſaint Michael, London, in the 
lame city, in his teſtament in his laſt will to the aforeſaid R. 
to have and to hold to him and his heirs for ever; and the 
ſame will, as the cuſtom is, is proved before the ordinary, yet 
E. who was the wife of I. of P. and A. executor of the teſ- 
tament of the ſame I. detain that will in their power, not ſuf- 
ſering it to be inrolled in the hufting aforeſaid, as before is 


| faid, in manifeſt danger of the diſheriſon of him the ſaid R. 


and contrary to the cuſtom aforeſaid ; we being unwilling that 
the ſaid R. -ſhould be injured in this behalf, command you, 


| that having called before you the aforeſaid executor, and hav- 


ing heard the reaſons as well of the aforeſaid R. as of the ſaid 
executor, you further do in the premiſſes that which of right 
and according to the cuſtom of the city aforeſaid ought to be 
done, and hath hitherto in the like caſe been there accuſtomed 
to be done. | | 

And by that writ it appeareth, that if a man have lands de- 
viſed unto him in London by will, he ſhall have a writ un- 
to the mayor, to compel the executors to bring in the ſame 


to be proved before them in London, and inrolled in the 
uſtings. 4 ; 
| | a 
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Writ of Ex gravi Querela. 


And if a man have lands deviſed unto him in Oxford, the A 


cuſtom is, that the teſtament ſhall be proved there before the 
ordinary, and afterwards it ſhall be proved before the mayor 
of Oxford, &c. And if the mayor will not prove the will, 

then he to whom the deviſe is made, and alſo the executors, 
who took any advantage of adminiſtration by that will, ſhall 
have a writ out of the Chancery directed unto the mayor and 
bailiffs, commanding them to prove the will, and thereupon 
they ſhall have an alias and a pluries, vel cauſam nobis fig- 
nifices, &c. and afterwards an attachment againſt them, 
if need be, returnable in the King's Bench or Common 
Pleas. 1 i 


And by the ſame reaſon he ſhall have the like writ againſt 


the mayor of London to prove ſuch will, and to inrol the ſame, 
and upon that an alias and pluries againſt the mayor of Lon. 
don, and attachment, if need be. Bo | 


And hy the ſame reaſon it ſeemeth reaſonable, that a 


man ſhall have a writ directed to the ordinary to prove 


the will of any man, &c. and the form of the writ is 
ſuch : | 


The king to the mayor and bailiffs of the city of Oxford, 


greeting: We have received the complaint of T. and M. his 
wife containing, that whereas according to the cuſtom uſed 
and hitherto approved in the city aforeſaid, the wills of bur- 
geſſes of the city aforeſaid there deceaſing, of tenements and 
poſſeſſions, (if they be there deviſed) ought to be proved firſtly 
before the ordinary, and ſecondly before you in the court of 
the city aforeſaid, and in times paſt have been uſed ſo to be; 
and the executors of the teſtament of N. with the aforeſaid T. 
and M. after the will of the ſaid N. was proved before the or- 
dinary of the city aforeſaid, (as the cuſtom is) have oftentimes 
brought it before you to be again proved according to the cul- 
tom aforeſaid, by reaſon of certain tenements in the ſuburbs of 
the ſame city which the aforeſaid N. in his laſt will hath de- 
viſed to the ſame M. as in the faid teſtament it is more fully 
contained; nevertheleſs you have hitherto refuſed and yet un- 
juſtly refuſe to receive that proof, by which neither the exe- 
cutors aforeſaid, nor the ſaid T. and M. can obtain admini- 
ſtration upon the tenements aſoreſaid, or other tenements de- 
viſed by the aforeſaid N. in delay of the execution of the teſ 
tament aforeſaid, and againſt the will of the aforeſaid N. and 
alſo to the great damage and grievance of them the ſaid T. and 
M. and the executors aforeſaid : We being unwilling that 
the ſaid T. and M. and the executors aforeſaid ſhould be in- 
jured in this behalf, command you, as we have heretofore 
commanded you, (if it is ſo) that then you cauſe to be done to 


the 


Writ of Ex gravi Querela. 


the aforeſaid executors and T. and M. full and ſpeedy juſtfce 
in this behalf, as of right and according to the cuſtom afore- 
ſaid ought to be done in the like caſe, ſo that repeated com- 
laint thereof may not come to us, or ſignify to us cauſe why 
bur commands, &. Witneſs, &c. | | I. 
B And it is reaſonable that it be ſo done in every other city, 
where lands be deviſable by will, and are deviſed by will, that 
' the executors and the Jeviſte ſhall have ſuch actions againſt the 
ordinary, and alſo againſt the bailiffs of the town and bo- 
roughs, to prove ſuch walls. 
And in place of a formedon in the deſcender in tenements 463 
deviſed, is ſuch writ: i | 
And A. ſome time citizen of, &c. deviſed to M. his daughter, 
a certain meſſuage, &c. to have the ſame to her and the heirs 
of her body iffuing, T. entered the ſaid meſſuage after the 
death of the aforeſaid M. and of W. the ſon and heir of the 
ſame M. and hath unjuſtly deforced L. the brother and heir 
of the aforeſaid W. to his, &c. 
And it ſeemeth, that when the tail is once excepted before 
of the deviſe in the tenant in tail, or in the tenant for life, that 
ten he (@) in the remainder, or heir of tenant in tail, have a 
formedon in the deſcender by the courſe of the common law, 
aſter the ſtatute of Weſtm. 2. according to the common form 
upon a gift made in tail by deed. _ 
C And there is another form of writ in the Regiſter in nature 201 ] 
of a formedon in the deſcender. — 
A Andifa man in London devife land unto a woman for term 
of her life, and afterwards to her executors to ſell, and to con- 
vert the money to her own uſe, by the cuſtom of London that 
teſtament ought to be proved before the ordinary, and afterwards 
B before the mayor, &c. and to be inrolled, &c. If the teſta- 
ment be proved before the ordinary, and afterwards one exe- 
cutor Fas detain the ſame, and will not prove it before the 
mayor, &c. the other executor ſhall have a ſpecial writ direct- 
ed unto the mayor and ſheriffs of London, commanding them 
to call the executors before them, and to ſee the teſtament, &c. 
and to do right according to the cuſtom of the city, and ac- 
cording to the law, &c. which writ appeareth in the Regiſter. 
| 'C Andif a man doth deviſe lands to his wife for the term of 2 & 3 Ma. 
de- bher life, upon condition that if ſhe marry, that the lands ſhall Dyer. 


mw remain unto his ſon in tail; and for default of ſuch iſſue, the e 
_—_ remainder to the right heirs of the donor in fee: Now if the vide Per- 
an wite taketh a huſband who occupieth the lands, and he in the kins 164. 
that remainder dieth without heir of his body ; the right heir of That hein 

m- : 5 ; the the remain» 
fore der ſhall not 
7 (a) See 34 Ed. 3. Formedon 68. For a formedon in remainder doe: 


not lie without alledging eſplees in the particular teuant. Dyer 140. b. 


Writ of Entre ad Terminum qui preteriit. 


take benefit the donor ſhall have a ſpecial writ of ex gravi querela direct. 
of the con- ed unto the mayor and ſheriffs of London, reciting that ſpecial 
dition 5 deviſe and the matter as it is, commanding them to call the 
rand 5 | parties, and to hear them, and to do right, &c. And by that 

El 1t appeareth, that he in the remaind Pall h 2 advanta 
ppeareth, that he in th ainder ſhall have advantage of 
the condition, if it be broken; but the ſame ſhall be by way 
of action, and not by entry, for the condition not performed, 

Which writ appeareth in the Regiſter ( . 


464 Mit of Entre ad Terminum qui prateriit. 


Wl | A Writ of entre ad terminum qui præteriit lieth, where al) 
man leaſeth lands or tenements for term of life or years, 
and afterwards the (6) term expireth, and. he to whom the 
| | leaſe was made, or a. ſtranger, entereth upon the lands, and 
occupieth the ſame, and deforceth the leſſor, the leſſor or his 
heirs ſhall have the writ. | „ 
21 Ed. 3. And that writ lieth in per, cui and poſt: For if the leſſee E 
Brief 308. hold over his term, — aſterwards maketh a feoffment, the 
| 1 leſſor or his heirs may have this writ againſt the feoffee in the 
= gel Perz and if the feoffor maketh a feoffment over, he may have 
by his tre- it againſt the ſecond feoffee in the per and cui, and againſt the 
ſaile. third feoffee in the poſt: and the form of the writ is ſuch: 
The king to the ſheriff, &c. Command A. that he render 
to B. one water gulf, &c. into which the ſame A. hath not 
entry but by C. to whom the aforeſaid B. demiſed it for a term 
which is paſt, &c. and unleſs he will do it, &c. and the afore - 
ſaid B. ſhall make you ſecure, &c. | | 
And in the poſt the writ is, and into which the ſame A. hath 
not entry but after the demiſe which the ſame B. thereof made 
to D. for a term which is paſt, and which after that term 
ought to revert to the aforeſaid B. as he ſaith, and whereof he 
complains that the aforeſaid A. unjuſtly deforceth him, &c, 
and unleſs, &c. | | 5 
And by theſe words, unde queritur, in any writ of entry 
in the per and cui, but only in a writ of entry in the poſt. E 1 
But if a man will bring a writ of entry ad terminum qui F 
8 of his father, mother or other anceſtor, then there be- 
oveth to be in the writ the words, which he claims to be his 


right and inheritance; and the form of the writ is ſuch: 
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(a) See 43 Ed. 3. Formedon 68. 4 Ed. 6. 27. 30 A. 47, 9 Af. 
8 H. 8. 32. 1 Inſt. 214. b. Litt. 164. | | 


17. | 
(6) Viz, By efſtux ef time or ſurrender, Dyer 178, 


Writ of Entre ad Terminum qui præteriit. 


The king to the ſheriff, &c. Command A. that, &c. he 


render to B. one meſſuage with the appurtenances in N. which 


he claims to be his right and inheritance, and into which the 
ſame A. hath not entry but by D. the father (or mother or 
other anceſtor) of the aforeſaid B. whoſe heir he is, who de- 
miſed it to him for a term which is paſt, as he ſays, and unleſs 
he will do it, &c. ; : 

And in the per and cui, thus: Which he claims, &c. and 
into which, &c. but by C. to whom D. (a) the father (or 
other anceſtors) of the aforeſaid B. whoſe heir he is, demiſed 
it for a term which is paſt, &c. And in the poſt thus: But 
after the demiſe which R. and the aforeſaid B. &c. whoſe heir 
they are, &c. or thus, which C. father of the aforeſaid B. and 
grandfather of the aforeſaid S. whoſe heirs they are, thereof 


made to H. for that term which is paſt, and which after that 
term ought to revert to the aforeſaid, &c. as they ſay, and 
' whereof they complain that the aforeſaid A. unjuſtly deforceth 


them, &c. unleſs, &c. 

And in every writ of entry which a man demandeth of the 
poſſeſſion of Lis anceſtor, he ought to have theſe words inthe 
writ, which he claims to be his right and inheritance, &c. but 
of his own poſſeſſion he ſhall not have thoſe words in the 
writ, but only 1n a cul in vita brought by a woman of her in- 
heritance aliened by her huſband, for there ſhe ſhall have in 
her writ theſe words, which he claims to be his right and in- 
heritance, &c. but the ſame 1s where the woman claimeth an 
eſtate in fee-ſimple by the writ; for if ſhe claim but an eftate 


in tail, or a freehold by her cui in vita, then the writ of cui 


in vita ſhall make a ſpecial mention of that eſtate, &c. 

If a man leaſe a manor for life or years, unto which an ad- 
rowſon is appendant, and afterwards the leſſee doth make a 
feoffment of the manor in ſee, and taketh back an eſtate of 


the manor, except the advowſon, to him for life; if the leſ- 


for bring the writ of entry ad terminum qui præteriit of the 
manor againſt the leſſee, and doth not mak | 
advowſon, the writ ſhall abate for non-tenure of the advow- 
ſon upon the matter ſhewed, as appeareth by the Regiſter. 
The aunt and the niece ſhall join in this writ of ad termi- 


num qui ic us as 6 oe by a writ before mentioned. 
And if a man maket 


that if he pay a certain ſum of money at a certain day to the 


e exception of the 


465 


| . on 33 AT. it. 
a feoffment in fee upon condition, Vide Theol- 


Ul 137, 
ſeoffee or his heirs, that then he ſhall have the land again, and 132, 44 


132, 228. 


that he may enter, if he pay the money at the day, and after- 8 Ed. 3. 


(a) Conſanguineus; and it appeared by the count that he was great 


| Frandfather, 21 Ed. 3. 52. 


wards the feoffee will not ſuffer him for to enter ; The feoffor Entre 4. 


V.14H.8.1 
thall de 2 


Writ of Dum fuit non Compos Mentis. 


ſhall have the writ of ad terminum qui præteriit, becauſe chat 
1 when he payeth the money, the other hath no term in effect; 
1 5 and if he ſhould not have this writ, he could not have any 
wi remedy but to enter, &c. and thereupon to have an aſſiſe. 
| | And M. 5 Ed. 3. it was adjudged that the plaintiff ſhould 
L. 202 ] recover in ſuch action upon ſuch matter pleaded and ſhewed; 
but I do not perceive me the ſame could be maintained by 
treaſon, becauſe the fee- ſimple is not properly ſaid a term; for 
then the lord by eſcheat ſhould have a writ of ad terminum 
qui præteriit, if his tenant dieth without heir, where he can- 
not have a writ of eſcheat; and in ad terminum qui præteriit 
the leaſe alledged in the count is traverſable. | 
If the huſband and wife leaſe the wife's lands for years, and 
zv. 50 Ed. z. the huſband dieth, and the termor holdeth over his term, the A 
17. wife ſhall have a writ of ad terminum qui præteriit, if ſhe 
will, &c. but ſhe ought for to count that ſhe and her huſband 
leaſed the land, &c. „ „ „„ 
And it appeareth in 8 Ed. 2. Itin. Canc. that the grantee in 
reverſion ſhall have a writ of ad terminum qui præterlit againſt B 
the leſſee, or his heir or aſſignee, and yet there is no ſuch writ 
in the Regiſter. „„ . 
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466 Merit of Dum fuit non Compos Mentis. 


4Co. Bever- TI (a) writ of dum ſuit non compos mentis, lieth where C 
ley's caſe. a man, who is not of ſane memoire, alieneth his lands 
1 Inſt. 247. or tenements in fee-ſimple or in ſee-tail, for life or for years, 
if he be afterwards deforced by his alienee or leſſee, then he 
himſelf ſhall have this writ againſt his alienee or leſſee, not- 
withſtanding his own alienation, or his own leaſe ; and the 
ome appeareth by writs in the Regiſter, which are of ſuch 
orm: * . 
The king to the ſheriff, &c. Command A. that he render to 
B. one meſſuage and twenty acres of land with the appurtenan- 
ces, which the ſame B. demiſed to him, while he was not ſound 
of his mind, as he ſaith, and unleſs he will do it, &c. Or 
thus: Into which the ſame A. hath not entry but by C. to 
whom the aforeſaid B. demiſed it, while he was not ſound 
of his mind, &c. Or thus in the poſt: Into which the 
ſame A. hath not entry, but by the demiſe which the aforeſaid 


(a) The iſſue in tail ſhall not have a dum fuit non eompos on the aliena- 
tion of his anceſtor, but a formedon, 18 Ed. 3. 31, n 


D And ſome have ſaid, that writ lieth not by him who alieneth Litt. 97. con. 


for years, he himſelf ſhall avoid his feoffment or leaſe, as well N. Br. 126. 


ect diſcretion or knowledge what he ought to do, or what is 
to his profit or diſadvantage belore ſuch age; and therefore he 


ment, grant or leaſe made by him; by which it appeareth, 


time, for that nonage 1s an infirmity of nature, and cometh by 


of making the bond, and holden that it was a good plea. 3 
E And if an ideot doth releaſe all his right by deed, yet if it Stanford 


s* VQR ies To — ww 7 bis ( 


Writ of Dum fuit non Compos Mentis. 


B. while he was not ſound of his mind, thereof made to D. 
and whereof he complains, &c. 


the land, becauſe he ſhall not diſable himſelf, nor contradict 39 H. 6.43. 
his on deed ; but that ſeemeth to be little reaſon, for this is 5AM pl. 10 
an infirmity which cometh by the act of God; and it ſtandeth con. 
with reaſon, that a man ſhould ſhew how he was viſited by 9 H. 6. 6. 
the act of God with infirmity, by which he loſt his memory Britton. tit. 
and diſcretion for a time; as if an infant within the age of ON 8 
twenty-one years doth make a feoifment in fee, or a leaſe falcon. 
within age as of full age, although he ſhall not have a dum 3 H. 7. 3. 
ſuit infra ætatem within age, becauſe the writ doth ſuppoſe 
him to be of full age; but an infant of the age of fourteen 
years hath diſcretion, as hath been adjudged, at ſuch age; and 
it he at ſuch age commit felony, he ſhail be hanged for the 
ſame, and yet his feoffment, leaſe or grant, ſhall not bind him 
before the age of twenty-one years; becauſe he hath not per- 


ſhall alledge, that he was within age at the time of the ſeoff- 
that he ſhall alledge, that he had not perfect diſcretion at that 


the act of God; and a fortiori then he who is of non ſane plow. Com. 
memoire, ſhall alledge, that he was not of ſane memoire at 19. a. 
the time of his feoffment or grant; for he who is of unſound 21 H. 7. 32. 
memory, hath not any manner of diſcretion ; for if he kill a ro = 
man, it {hall not be felony, nor murder, nor he ſhall not for- 2 4. eee 
ſeit his lands or goods for the ſame, becauſe it appeareth that 4Ed. 3. 19.a. 
he hath not diſcretion ; for if he had diſcretion he ſhould be 
hanged for the ſame, as an infant who is of the age of diſere- 
tion, who committeth murder or felony, ſhall be hanged for 
the ſame. 8 | | 
And it appeareth in Britton, that in debt upon a bond, the 467 
detendant 1aid, that he was not ſanz memoriz at the time 
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be afterwards found by office that he is an ideot, the kin 1 34• 

ſhall ſeize the land, and the releaſe ſhall not bind, &c. Quod 20 3 

vide in title ſcire ſacias, P. 32 Ed. 3. in the abridgments. 

(s) But in the book of aſſiſes, Anno 35 Ed. 3. the tenant 

in an afliſe pleaded the releaſe of the plaintiff, and the plain- 

tiff ſaid, that he was not then of ſane memoire, &c. And 

there the opinion of two juſtices was, that he ſhould not _ 
| that 


() F. Scire facias 106. 18 Ed 3. ibid. 10. 
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Writ of Dum fuit non Compos Mentis. 


that plea; but I do not much regard their opinion for the rea- 

ſons aforeſaid. : | 
Dum non And it appeareth in 7 Henry 4. 5. That a feoffment of an 
compos jdeot made by letter of attorney is void, and ſo it ſeemeth to 
—_— er be of a man of non ſane memoire. e 

ght o ; . . © 

the alienati- (2) And if a man of non ſane memoire alieneth his land in 
on by a ſon, fee and dieth, his heir ſhall ſuch writ as he may enter, as his 
and admit- anceſtors might have entered, as well as if an infant within 


ted, 18 Ed. 3, age had aliened his lands, &c. | 


Sci. fac. 10. 


40 And in 25 Ed. z. in the book of aſſiſes, a man of non ſanæ 
39 H. 6. 42, memorize made a feoffment in fee, and took back an eſtate to 
L 203 ] himſelf ſor life, and there it was agreed and admitted, that 
the ſame was a remitter, and (6) thereupon iſſue was taken, 
that he was of perfect memory, &c. and that was found by 
verdict; which ſee in the title of Feoffments in the abrid- 
ments. | | 
And the writ for the heir upon the alienation of his anceſ- B 
tors ſhall be in ſuch form: | 
The king to the ſheriff, &. Command A. that, &c, he 
render to B. twenty acres of land with the appurtenances in N, 
which he claims ta be his right and inheritance, and into 
which the ſame A. hath not entry but by C. or other anceſtor 
of the aforeſaid B. whoſe heir he is, who demiſed them to 
him, while he the ſame C. was not ſound of his mind, as he 
ſaith, &c. h 
And thus in the per and cut: 
Which he claims, &c. and into which, &c. but by C. to 
whom D. the grandfather of the aforeſaid B. (or other anceſ- 
tor of the atoreſaid B.) whoſe heir he is demifed them, while 
he the ſame D. was not ſound of his mind, &c. | 
Or thus in the poſt : | 
Which he claims, &c. and into which, &c. but after the de- 
miſe which C. the great grandfather (or other anceſtor of the 
aforeſaid B.) whoſe heir he is, while he the ſame C. &c. 
thereof made, as he ſaith, and whereof he complains, 
And 14 An. of the king was ſuch writ granted : 
Command R. that, &c. he render to B. one rent of three D 
loaves of bread, ſeven flaggons of ale, and ſeven meſſes of 
meat by the week, with the appurtenances in C. and which he 
the ſame B. demiſed to him, while he was not ſound of his 
mind, as he ſaith, and unleſs, &c. And the proceſs is 
cape and petit cape, as in otber precipes quod reddat. Writ 
| | 71 


(4) 5 H. 4. 5. So that the land ſhall eſcheat notwithſtanding the feoff- 
ment. 4 Co. Beverley's caſe. 

65) But note; The iſſue found that he was remittted. 25 Aſſ. 4. See 
17 Ed. 3. 7. or 70. See Bro. Feoffment de Terr' 26. F. Remitter 23. 
It is not admitted te be a remitter. | = 


Writ of Intruſion. = 0 468 


: } 
HE Writ of intrufion lieth, where tenant for life, or in 
L dower, or by the curteſy, (a) dieth ſeiſed of ſuch eſtate 
for life, and after their death a ſtranger doth intrude upon the 
land, he in the reverſion ſhall have that writ againſt the intru- 
der, and the writ ſhall be ſuch: 

The king to the ſheriff. &c. Command A. that juſtly, &c. 
he render to B. one ploughland with the appurtenances in N. 
which he claims to be his right and inheritance, and into 
which the ſame A. hath not entry (5) but by the intruſion 
which he made into it after the death of C. who was the wife 
or D. who held it in dower of the gift of the aforeſaid D. 
ſometime her huſband, the father or hrother of the aforeſaid 
B. whoſe heir he is, as he ſaith, and unleſs, &c. 

And in the per thus : 

And into which the ſame A. hath not entry but by C. who 
demiſed it after the death of D. who was the wife of E. who 


held it in dower, of the gift of the aforeſaid E. ſometime her 
huſband. 7 


And in the per and cui thus: 

And into which the ſame A. hath not entry but by C. to 

whom D. demiſed it, who intruded himſelf into it after the 
death of, &c. | 

And in the poſt the writ is thus: 

Into which the ſame A. hath not entry but by the intruſion 
which C. made into it after the death of D. who was the wife 
of E. who held it in dower of the gift of the aſoreſai! E. 
ſometime her huſband, brother of the aforeſaid B. whoſe heir 
he is, and which after the death of the aforeſaid D. ought to 
revert to the aforeſaid B. as he ſaith, and whereof he complains, 
&c. and unleſs, &c. 

And fo that word, & unde queritur was put in every writ 

DB 1} of entry in the poſt. 

G Andif a woman recover dower againſt him in the reverſion, 
or againſt his heir, and afterwards ſhe died ſeiſed of chat 
ellate, and a ſtranger doth intrude into the land, then he in the 
reverſion ſhall have a writ of intruſion. And in the writ 
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{a) And therefore ſee 24 Ed. 3. 74. It is a good plea to ſay that he 
vas ſeiſed, and gave to him whom he ſuppoſes tenant for life, and to the 
heirs of his body, and for that he died without heir, he entered abſque 
vey _ he held for life of the leaſe of the demandant, at the time of 

is death, 


| (6) And not in quas ſe intruſit. 6 Ed. 2. Brief 808. 
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[ 204 ] teſy, the writ of intruſion ſhall be ſuch : 


Writ of Intruſion. 


mention ſhall be made of the recovery thus, and into which 
the ſame A. hath not entry but by intruſion which he made 
into it, after the death of C. who was the wife of D. who 
recoved it in our court, before our juſtices at W. by our writ, 
by the conſideration of the ſame court, as her dower which 
fell to her of the freehold, which was of the aforeſaid D. 
ſometime her huſband in the lame town, againſt the aforeſaid 
B. or chus: againſt W. the father, or other anceſtor of the 
aforeſaid B. 0 a heir he is, as he ſaith, and unleſs, &c. 

And ſo ſhe ſhall have another writ of another form, where 
ſhe recovereth her dower againſt the heir of the huſband, and 
after the heir granteth the reverſion unto the ſaid B. and then 
the tenant in dower dieth ſeiſed. and a ſtranger abateth, the 
{aid B. ſhall have a writ of intruſion againſt the ſtranger, and 
the writ ſhall rehearſe the whole ſpecial matter, which writ 
appeareth in the Regiſter. 

And the aunt and the niece ſhall join in a writ of intruſion, H 
and if the heir doth aſſign dower unto his mother, and then 
commits felony, for which the lordclaimeth the reverſion, and 
granteth the ſame to one in fee, to whom the tenant attorneth, 
and afterwards the grantee of the reverſion hath ifſue and dieth: 
Now the aunt and the niece ſhall join in that writ, &c. and the 
writ ſhall be ſuch: EE 1 

The king to the ſheriff, &c. Command A. that juſtly, &c. 
he render to B. and M. her ſiſter, and to P. and F. his brother, 
one meſſuage, &c. into which the ſame A. hath not entry but 
aſter the intruſion which H. made into it, after the death of IJ. 
who was the wife of W. who held it in dower (of, &c. ſome- 
time her huſband) of N. father of the aforeſaid B. and M. 
and grandfather of the aforeſaid P. and F. whoſe heir they are, 
of the aſſignment of T. chief lord of the fee, of whom the 
aforeſaid I. held it in dower, by reaſon of felony committed 
by W. of S. ſon and heir of the aforeſaid W. as it is ſaid. 

And if a man intrude after the death of tenant by the cur-A 


Command A. that, &c. he render to B. &c. which he claims, 
&c. and into which the ſame A. hath not entry but by the in- 
truſion which he made into it, after the death of D. who held 
it by the law of England after the death of C. ſometime his 
wife, the mother or aunt of the aforeſaid B. whoſe heir he 15, 
&c. as he ſaith. 5 5 

And in the per thus: | | 

But by C. who demiſed it to him, who intruded himſelf 
into it, &c. | | 5 
And in the per and cui thus: | 5 

But by C. to whom D. demiſed it, who intruded himſelf 
into it. ; 3 


Writ of Intruſion. 
And in the poſt thus: | 


But after the intruſion which W. made into it after the 
death of C. who held it by the law of England after the 
death of D. ſome time his wife, mother of the aforeſaid B. 
whoſe heir he is, &c. and which after the death of the afore- 

| ſaid C. ought to revert to the aforeſaid B. as he ſaith, and 
whereof he complains, &c. and unleſs, &c. ; | 

And if a man doth intrude after the death of tenant for life; 
then he in the reverſion ſhall have ſuch writ of intruſion. 

The king to the ſheriff, &. Command A. that juſtly, &c. 
(a) he render to B. &c. into which the ſame A. hath not en- 
try but by the intruſion which he made into it after the death 
of C. to whom the aforeſaid B. or to whom D. the father (or 


other anceſtor) of the ſaid B. whoſe heir he is, demiſed it tor 


the life of him the ſaid C. as he ſaith, and unleſs, &c. 
And in the per thus : 5 YE | 
U And into which the ſame A. &c. but by C. who demiſed it 
to him who intruded himſelf into it after the death of W. to 
| whom the aforeſaid B. or R. father (or other anceſtor) of the 


aforeſaid B. whoſe heir Ne is, demiſed it for the life of him 
the ſaid W. &c. 


And in the per and cui thus: 


truded himſelf into it, &c. 
And in the poſt thus: 


But after the intruſion which D. made into it afterthe death 
of I. to whom B. the father (or other ee of the afore- 
ſaid B. whoſe heir he is, demiſed it for the life of him the 
fad I. and which, after the death of him the ſaid I. ought to 
_ to the aforeſaid B. as he ſaith, and whereof he complains, 

c. : 

C And in the Regiſter there are other forms of writs, where 
the reverſion of the tenant is granted by fine or otherwiſe, 
which ſhall be ex aſſignatione. „ 
D And the heir in tail ſhall not have a writ of intruſion; if a 
man do intrude after the death of tenant in dower, or of te- 
nant by the curteſy, or after the death of tenant for life, he in 
the reverſion in tail ſhall not have a writ of intruſion, but he 
ſhall be put to his writ of formedon ; for that writ lieth for 
him who hath the reverſion in fee-ſimple, or for term of life, 
and not for him who hath the reverſion in tail or for term of 
years; for it lieth not but for him who hath a freehold, after 


= death of tenant for term of life, or of tenant in dower, 
e. | 5 | 


| 8 | And 
nſelf (a) But if the writ be founded on the leaſe of the anceſtor, it ſhall be 


quod clamat eſſe jus & hereditatem ſuam. 10 H. 6. 9. Vet if it be 
And omitted, it is amendable. = 


Into which, &c. but by C. to whom D. demiſed it, who in- 
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medon in the deſcender. 


Writ of Cui ante Divortium, 


And he in the remainder ſhall have a writ of intruſion, if a 
man do intrude after the death of tenant for life; and ſo the 


aſſignee of the remainder ſhall have ſuch writ. 


It lands be given to two, and to the heirs of one of them, E 
and he who hath the fee dieth, and then the tenant for life di- 
eth, the heir of him in remainder ſhall have ſuch writ. 

Into which, &c. but by the intruſion which he made into it, 
after the death of C. who was the wife of D. who held it for 
life, of the demiſe which R. thereof made to her the ſame C. 
and the aforeſaid D. ſometime her huſband, and to the heirs of 
him the ſaid D. father of the aforeſaid B. whoſe heir he is, 


- &c. as he ſaith, and unleſs, &. And the proceſs in that writ 


is ſummons, grand cape and petit cape. 


Writ of Cui ante Divortium. 


HE writ of cui ante divortium lieth, where the huſbandF 
alieneth the wife's land which ſhe had in fee- ſimple, or 
in tail, or for life, unto a ftranger in fee. ſimple, in fee-tail, or 
for lite; and afterwards the huſband and wife are divorced, 
then the wife ſhall have that writ againſt the alienee; and the 

form of the writ ſhall be ſuch: 259 | 

The king to the ſheriff, &. Command A. that juſtly, &c. C 
he render to B. who was the wite of D. one mellunge with 
the appurtenances in N. which ſhe claims to be her right and 
inheritance, and into which, &c. but by the aforeſaid D. ſome- 


time the huſband of her the ſaid B. who demiſed it to him, 


whom ſhe could not oppoſe before the divorce between them 


ſolemnized. 

And that writ lieth in the per, cui and poſt, as doth theH 
other writ of cui in vita. 

And if the huſband do alien unto an abbot in ſee, and after- | 
wards the huſband dieth, the wife ſhall have a writ of cui 


ante divortium, in the poſt, againſt the ſucceſſor of the abbot; 


and the form of the writ ſhall be thus : EW 

Into which the ſame abbot hath not entry, but after the de- K 
miſe which the aforeſaid D. ſometime the huſband of her the 
ſaid B. (whom ſhe could not oppoſe before the divorce, &c.) 
thereof made to L. ſometime abbot of B. as ſhe faith, and 
whereof ſhe complains, &c. ; 

And the heir ſhall have a ſur cui ante divortium, where the 
wife dieth before the action brought, as well as he ſhall have 
a ſur cui in vita: But of an eſtate-tail, the heir ſhall not have 
a ſur cui in vita ante divortium, but ſhall be put to his for- 


And 


Wo 


W 


Writ of Cauſa Matrimonii prælocuti. 


L And the aunt and the niece ſhall join in that writ, as they 
M ſhall do in a ſur cui in vita; and the proceſs is ſummons, grand 


cape and petit cape. 
Writ of Cauſa Matrimonit prælocuti. 


HE writ of cauſa matrimonii prelocuti lieth, where a 
A $ woman giveth lands unto a (a e, in ſee · ſimple, unto E * 
the intent that he ſhall marry her, and afterwards he will not 
marry within convenient time, when he is required by the wo- 
man Then the woman ſhall have that writ; and the form of 
the writ is ſuch: : 
The king to the ſheriff, &c. Command A. that juſtly, &c. 
he render to B. one meſſuage, which the ſame B. demiſed to 
him, becauſe of a marriage, before treated of, between them, 
wherefore he ought to have married her, and hath not yet 
married her, as flie ſaith, &c. 
And in the per and cui thus: | | 
Into which, &c. but by C. to whom the aforeſaid B. de- 
miſed it, becauſe of a marriage, &c. and hath not married her, 
as ſhe ſaith, and whereof ſhe complains, &c. 
And it ſeemeth, that that writ lieth for the woman, where 
ſhe giveth lands to a man for term of his life, for the intent to 
marry her, as well as where ſhe giveth it in () ſee-ſimple. 
But if ſhe giveth it to a man in tail to marry her, &c. al- C. 2 Part 
though he will not marry her, it ſeemeth ſhe ſhall not have 74. 
that writ againſt him, by that means to avoid and defeat the 
eſtate-tail; for that ſhall be contrary to the ſtatute of donis 
conditionalibus. And a man upon a condition in law ſhall 
not make void the ſtatute. For the ſtatute makes a law certain 
by expreſs words of gift in tail. And then it 1s not reaſon, 
that it ſhould be aneanted by intendment, or by a thing aver- 472 
rable, which is not expreſſed, and ſhall be taken contrary to _ M 
the ſtatute. And the heir ſhall have that writ as well as the Og at 
woman herſelf; and the writ ſhall be, 
) Command A. &c. that he render to B. &c. which ſhe claims, But if he ex- 
and into which he hath not entry but by C. (the mother of preſs an en- 
the aforeſaid B. whoſe heir ſhe is) who demiſed it to him, by try if he 
7 Q q Be reaſon Parry, then 


he may 


(a) But he ſhall never have an averment againſt a deed without plea. 
14 Ed. 3. but adjudged contra on a writ of error. 12 Ed. 1. Feoffmens 
114. Vide infra L. 

0) If it be not by writing. Dyer 312. See 14 H. 8, 8, & ig- 
1 K 


Writ of Cauſa Matrimonii prælocuti. 


allen, but Teaſon of a marriage, &c. and he hath not married her, &e. 

till aliena - and unleſs, &c. : 

on he is And it may be in the per, cui and poſt, as the caſe is. E 
ſeiſed jure And alſo the aunt and the niece may join in the writ, 

9 (a) And if a man do give lands unto a woman unto the F 

5 Ed. 2. Br. : : 

Cond. 204. intent to marry him, although that the woman will not marry 

| im, &c. he ſhall not have a writ cauſa matrimonii przlocuti 

in that caſe, and alſo that the woman do after marry him; yet 

the woman ſhall hold the land to her and her heirs, &c. and if 

the huſband do afterwards alien them, ſhe ſhall have a cui in 

vita for thoſe lands ( . | 

Ed. 2. 24. If a woman do enfeoff a ſtranger by deed of land in fee, to G 
6 H. 4. 1. the intent to enfeoff her, and one who will be her huſband; 

8 Ed. 2. if the marriage doth not take effect, ſhe ſhall have the writ of 


E 8. . * 0 — 7 — 
17 4 pl cauſa matrimonii prælocuti againſt the ſtranger, notwithſtand- 


3 ing that the deed of feoffment be abſolute; quod vide in title 
N. Br. 135. Aﬀiſe, 34 Ed. 3. lib. Aſſiſe. | | 
Poſt. L. A woman did enfeoff a man upon condition that he ſhould H 


14H. 8. 19. take her to wife, and he had a wife at the time of the feoff- 
Brudnell. ment, and afterward the woman for not performing of the 
24H. 8. 9, condition, entered again into the land, upon the ſecond feoffee, 
1 Sood and her entry was adjudged lawful, and the condition, is good. 

ndition. 1 5 
240 Aſſ. pl. 13. 8 Ed. 2. Entry 


30 Afl. 11. Anno 40 Ed. 3. lib. A 
Condit. 17. 78. 24 H. 8. Feoffments 40. | 
Se Br. Con- And the huſband and wife may ſue that writ of cauſa ma- 
dit. 119. trimonii prælocuti againſt another who ought to have married 
her. | 1 

8 Ed. 2. En- And if a woman maketh a feoffment in fee by deed, reſerv- K 
try 78. ac. ing rent, then ſhe ſhall not have that writ of cauſa matrimonii 

__ * prælocuti for the rent reſerved, becauſe it is proved that the 
ſed Teſervation was the cauſe of the feoffment ; but if ſhe hath a 
Note 3 & 4 deed to ſhew and prove that the feoffment was to the intent 
Ma. Dy. that he ſhould marry her, then ſhe ſhall maintain her action 


146. one notwithſtanding the reſervation made of the rent. Dyer 146, 
cannot aver 21 2. 


a confideras 


a conſidera- any writing ſhewed to prove the ſame, where ſhe maketh a 
tion ex- feoffment without deed to a man in fee, to the intent to marry 
preſſedby her, &c. and the proceſs is ſummons, grand cape and petit 
. deed. Vide | 

14 Eliz cape, &c. 14 H. . 30. 12 Ed. Is Feoffments 114. Ant. 
Dyer 217, A. N. Br. 135. con. 1 


212. 


Writ 


(a) Dyer 147. | 
' (5) 6 Ed. 2. Cui in vita, 24 H. 6. 1. 6 H. 4. 1. 5 Ed. 2. Cui 
in vita 24. N. Br. 135. | : ' 


tion againſt And a woman may ſue cauſa matrimonii prælocuti without L 


A 


Writ of Entry in Caſu proviſo. 473 


] Al 12 writ of entry in caſu proviſo is given by the ſtatute of 
| | Glouceſter, cap. 7. and that writ lieth where tenant in 
dower doth alien in fee, for life or in tail, the land which ſhe 
holdeth in dower; he who hath the reverſion in fee, or in 
tail, or for life, ſhall maintain that writ againſt the alienee; 
and againſt him who is the tenant of the Freehold, of the land 
during the life of the tenant in dower, &c. And the writ 

0 may be made in the per, cui and poſt; and the writ ſhall be 

ſuch: | | | 

The king to the ſheriff, &c. Command A. that, &c. he 
render to B. &c. which he claims, &c. and into which the ſaid 
A. &c. but by C. who was the wife of D. who demiſed it to 
him, who held it in dower of the gift of the aforeſaid D. ſome 

H time her huſband, the father (or other anceſtor) of the afore- 

ſaid B. whoſe heir he is, and which after the demiſe made by 
her the ſaid C. to the aforeſaid A. againſt the form of the ſta- 
tute thereof provided at Glouceſter by the common council of 
our realm, ought to revert in fee to the aforeſaid B. by the 
form of the ſame ſtatute, as he ſaith, and unleſs, &c. g 
And in the per, thus: | 
| Into which the ſame A. hath not entry but by C. to whom 
| D. who was the wife of E. demiſed it, who held it in 
dower, &c. and which after the demiſe, &c. | 
And in the poſt, thus : | 
Command A. that, Ec. he render to B. Sc. which he claims, 
Se. and into which, &. but after the demiſe which C. (who 
| was the wife of D. who held it in dower of the gift of the 
aforeſaid D. ſome time her huſband, father of the aBreſaid B. 

- Whoſe heir he is) thereof made to F. and which after the de- 

miſe made by her the ſaid C. Sc. (as above, till) ought to re- 206 

11 vert to the ſaid B. by the form of the ſame ſtatute, as he ſaith, 

| and whereof he complains, Sc. and unleſs, G c. 

A And if a woman do recover her dower againſt the heir, and 
afterwards doth alien in fee, the heir ſhall have the writ of 
caſu proviſo; and in the writ he ſhall mention the recovery, 
as he ſhall do in a writ of entry ad communem legem, upon 
an alienation made by tenant in dower, &c. And although a 
yun alien in tail, or for life, yet the writ is always of one 

orm 

f a man grant the reverſion of lands which are holden of 

inheritance in dower to another, and the tenant attorneth, 
and afterwards the tenant in dower doth alien in fee, the 
| Qq2 | grantee 


7 


it 


474 


The writ is 

not main- 

tainable 
againſt te- 


Writ of Entry in confimili Caſu. 


grantee of the reverſion ſhall have ſuch writ de aſſigna- 
tlone. | | 
Command A. that, &c. he render to B. &c. and into which, 
&c. but by C. who was the wife of D. who held it of the 
aforeſaid D. in dower, of the gift of the aforeſaid D. ſome 
time her huſband, of the aſſignment which W. ſon and heir of 
the aforeſaid D. thereof made to the aforeſaid B. and which 
after the demiſe, &c. 

And if the heir grant the reverſion in fee, and the tenant 
attorneth, and afterwards the grantee granteth the ſame over, 
and the tenant doth attorn; and afterwards the tenant in 
dower doth alien the fee, the third grantee of the reverſion 
ſhall have ſuch writ de caſu proviſo. | 

The king to the ſheriff, &c. Command A. that, &c. he 

render to B &c. which he claims, &c. and into which, &c. 
but by, or, after the demiſe, &c. (as the caſe is) which C. 
who was the wife of D. who held it in dower (of the gift of 
the aforeſaid D. ſome time her huſband) of the aforeſaid B. of 
the aſſignment which E. of whom the aforeſaid C. held it in 
dower of the aſſignment of F. of whom the ſame C. held it in 
dower of the ment which G. ſon and heir of the afore- 
ſaid D. thereof made to the aforeſaid F. thereof made to the 
aforeſaid W. and which after the demiſe made by her the ſaid 
C. &c. ought to revert, &c. 


If the writ be in the per, and if the writ be in the poſt, then C 


the writ ſhall be, 
And which after the demiſe by her the faid C. ought to re- 
vert by form of the ſtatute, &c. 


And the aunt and the niece may join in that writ where the D 


tenant in dower doth alien in fee, and they have the reverſion 


by deſcent from their anceſtor, and the proceſs is ſummons, 


grand cape and petit cape, &c. 
Writ of Entry in conſimili Caſu. 


a writ of entry in conſimili caſu; and that writ lieth 


HERE is another writ of the like nature, which is called 


| where tenant by the curteſy, or for life, or for another's life, 
- nants in tail, doth alien in fee, (a) or in tail, or for life; now he in the re- 


after poſſi- verſion, who hath an eſtate therein for life, or in fee · ſimple, 


cr 


90 But not if he be tenant after poſſibility, 13 Ed. 3. Entre con 
— | | 


Writ of Entry in conſimili Caſu. 


or (a) in tail, ſhall have that writ during the life of the tenant bility of iſ- 


for lite who aliened, and that writ is not given by the ſtatute fue extinct. 
of Glouceſter, which gave the writ of in caſu proviſo; but it Me” wo 


is formed and granted upon the ſtatute of Weſtminſter 2. cap. 1 0 
14. which wills, that as often as it ſhall happen in the Chan- geable 56. 


cery, that in one caſe a writ is found, and in the like caſe 14 Ed. 3. 


falling, wanting the ſame remedy; now the clerks of the Brief 283. 


Chancery ſhall agree in the making the writ, and that appear- = Br. 137. 


eth H. 3 Ed. 2. 3 Ed 
And if the tenant by the curteſy doth alien, he in the rever- Entr. &c. 
ſion ſhall have ſuch writ: 8. N. 
Command A. that, Sc. he render to B. one meſſuage, Cc. 11 Ed. 2, 
which he claims, v. and into which, c. but by C. (who de- Entry 68. 
miſed it to him) who held jit by the law of England after the 
death of E. ſome time his wife, the mother, great grand-mo- 
ther or grandmother of the aforeſaid B. whoſe heir he is, and 
which atter the demiſe thereof made by him the ſaid C. to the 
aforeſaid A. in fee, ought to revert to the aforeſaid B. by form 
of the ſtatute provided in ſuch like caſe, as he ſaith, and un- 
leſs, Sr. And in the per and cui, thus: And into which, 
Se. but by C. to whom D. demiſed it, who held it by the law 
of England, Sr. And in the poſt, thus: And into which, 
&, but after the demiſe which C. who held it by the law of 
England, Sc. (as above) whoſe heir he is, thereof made to F. 
and which after the demiſe, &c. 
And if the tenant for life alien, then he in the reverfion 375 
mall have a writ in this form: 
The king to the ſheriff, Sc. Command A. that juſtly, &. 
he render to B. one meſſuage, &. into which the ſame A. hath 
not entry, but by C. to whom the aforeſaid B. demiſed it, for 
the life of him the ſaid C. and which after the demiſe by him 
tne ſaid C. to the aforeſaid A. thereof made in fee, ought 
to revert to the aforeſaid B. by form of the ſtatute, Qc. ut 
lupra. | | rags 
And note, that by that writ it appeareth, that the writ 38 H. 6. 3. 
(oth ſuppoſe, that the tenant for life doth alien in fee; and | 
moy he grant but for life, or in tail, yet the writ doth 
ſuppoſe that he alieneth in fee, &c. but that is not material: 
For if it be in fee, or in tail, or for liſe, it is a forfeiture of 


1 o 


his eſtate. | 
And ſo in the caſe, in the writ in caſu proviſo, and in the 
rt of entre ad communem legem, it ſuppoſeth the alienation 
io be made in fee, although it be but for life, or in tail, _ 5 
that 


(a) S0 for him who has a fee-tail in reverſion, 21 Ed. 3. 11. 
OO 2 writ againſt J. 8. In quo non habet ingreſſum niſi polt a leaſe to 
n made, & c. 8 Ed. 2. Brief 810. 
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12 Ed. 2. 
Entry 69. 


476 
20 Ed. 2. 
Brief 849. 


Writ of Entry in conſimili Caſu. 


that there is no other form: And it may be made in the per, 
cui and poſt, and that without title made in the writ, becauſe 
it is of a leaſe made by the defendant himſelf to the tenant that 
alieneth : But if the father or other anceſtor leaſe for life, 
and dieth, and afterwards the tenant for life alieneth in fee, 
&c. now the heir who is in the reverſion, ſhall have a writ, 
which ſhall comprehend a title in it; and ſhall be ſuch: 

The king to the ſheriff, &c. Command A. that, &c. he 
render to B. one meſſuage, &c. which he claims, &c. and into 
which, &c. but by C. and D. his wife, to whom I. the father 
or mother, (or other anceſtor) of the aforeſaid B. whoſe heir 
he is, demiſed it for the lives of them the ſaid C. and D. and 
which after the demiſe, &c. 


And there the writ doth ſuppoſe, that the wife did demiſe 


it, &c. and yet ſhe ſhall have a cui in vita after the death of 


her huſband, to recover the freehold, notwithſtanding the 
alienation made by her huſband. And if tenant for life prant 


his eſtate unto another, and the grantee alieneth in fee, &c. 
then the writ ſhall be, 


Into which the ſame A. &c. but by C. to whom D. who 

held it for his life of the demiſe of the aforeſaid B. demiſed it 
tor the ſame term, and which after the demiſe, &c. 
And if a man leaſe lands for term of life, and afterwardsd 
dieth, and his heir grants the reverſion to B. and the tenant 
attorn, and afterwards the leſſee for life granteth his eſtate 
over to one who alieneth to A. in fee ; now B. ſhall have ſuch 
writ : 

Command A. that, &c. he render to B. &c. into which, &c. 
but by C. (who demiſed it to him) who held it for the life of 
D. of the aforeſaid B. of the aſſignment which I. ſon and hei: 


of R. made thereof to the ſaid B. which ſaid R. demiſed it 
to the aforeſaid 


| D. for the ſame term, and which aſter the 
demiſe, &c. 
If H. leaſe lands unto R. for liſe, and afterwards grantet\ 


the reverſion to B. in fee, and R. attorn, and afterwards R. 
alieneth in fee, B. ſhall have this writ: 


The king to the ſheriff, &c. Command A. that, &c. be 


7 


render to B. &c. into which, &ec. but by R. (who demiſed it to 


him) who held it for his life of the aforeſaid B. of the aflign- 
ment which I. (who demiſed it to R. for the {ame term) 


ae made to the aforeſaid A. and which after the demute, 
. 2 


«+ 
o 


And if lands be given unto two, and the heirs of one ol 
them, and he who hath the fee dieth, and afterwards the ten" 


8 a — 5s . . . . . [ 
for life alieneth in fee, the heir of him in the remainder {ba 
have this writ : 


Into 


Writ of Entry in conſimili Caſu. 


Into which, &c. but by C. (who demiſed it to him) who 
held it for his life of the demiſe which H. thereof made to 
the ſaid C. and D. and the heirs of him the ſaid D. father 
of Og B. whoſe heir he is, and which after the demiſe, 
&c. (a). 1 


C And by that appeareth, that he in the remainder ſhall 


have a writ of in conſimili caſu, if tenant for life alien in 
fee. | 7 | | 
And if an abbot or prior leaſe lands for life, and alieneth, Vide 3 Ed. 
and the prior dieth, the ſucceſſor ſhall have this writ: 2. Entre 6. 
Command A. that, &c. he render to B. one meſſuage, &c. con. For it 
which he claims to be the right of his church of ſaint Tho- = de, e 
mas the martyr of K. and into which, &c. but by C. to whom = wry 
D. demiſed it, who held it for his life of the demiſe which Glouceſter. 
S. ſome time prior of K. predeceſſor of the aforeſaid prior, But Welt. 


thereof made to the aforeſaid D. and which after the demiſe, 2+ cap. 24. 
&c. ; 5 ſee 206. fol, 


D And if tenant in tail maketh a leaſe ſor life, and the tenant 


for life alieneth in fee, the tenant ſhall have a writ in conſi- 

mili caſu. And ſo it ſeemeth, if tenant in tail do leaſe the 29 Al. 62. 
land unto another for the life of the leflee, and dieth, and the F. mY 0 
tenant for life alieneth in fee; the heir in tail may chule to 7 Kd. 335 
have a formedon, or to ſue the writ of conſimili caſu, living 31 Ed. 1. 
the tenant for life. For the tenant in the action ſhall not have Entry 64. 
the plea to abate the writ, to ſay, that he hath title to have a 21 Ed. 3. 
formedon of the land, &c. But if tenant in tail leaſe lands Entry 10. 
tor the term of his own life, which is not any deſcent, and 

afterwards the tenant for life doth alien in fee, and the tenant 

in tail dieth, his heir ſhall not have a writ of conſimili caſu, 

but ſhall be put to his ſormedon in that caſe. For there he 

hath not title to have any other ation by colour of any de- 

miſe ; but in the caſe before he had title by reaſon of the diſ- 
continuance made for life, to claim by reaſon of the right in 

reverſion deſcended to him, ſo that he had right by reaſon of 

the reverſion in his father reſerved upon the leaſe, and alſo by | 
reaſon of the title of the intail to chuſe what action he would * 
have; tamen quęme. 


; A 
E A leaſe was made to one for term of life, the remainder to 14 a. 


another in fee, and afterwards the tenant for life did alien in Entry 9. 
fee, for which he in remainder brought a writ de conſimili 7 Ed. 3. 19, 
caſu, and the writ was abated. Paſch. 7 Ed. 3. But the Entry 64, 
court there ſaid, that the cauſe was, becauſe he in the remain- 
der was not to have the remainder in facto, until it fell, and 
that after the death of tenant for liſe; and it is not like unto a 

| | reverſion : 


. 2) See ibid. AN. 11. 91, That the father may enter for. the for- 
ture, 
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4 Ed. 2. 
Brief 794. 
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alien in fee, or for liſe of another, or in tail, the lands which 


Writ of Entry ad communem Legem. 


reverſion: But the law is not taken fo at this day, but that 


he in the remainder hath the remainder veſted in him, as he in 
the reverſion hath the reverſion: For he ſhall have an action 
of waſte, and ſhall enter for the alienation of his tenant, as | 
well as he in the reverſion, and therefore it followeth, that the F 
remainder is in him in facto; for which cauſe I conceive, that 
Judgment was not rightly given. And Hill. 18 Ed. 2. it was F 
hoiden by juſtice Herle, that the writ did lie for him in the 
remainder, &c. And the heir in tail brought a writ of con- 
ſimili caſu upon an alienation made by tenant by the curteſy, 
and the writ was maintainable. T. 31 Ed. 1. 


Writ of Entry ad communem Legem. 


F | \H E writ of entry ad communem legem lieth, where te- G 
nant in dower, or tenant by the curteſy, or for life, do 


they hold, &c. (2) after their death, he in the reverſion, who 
hath it in fee, or for life, ſhall have that writ of entry ad com- 
munem legem ; and the writ ſhall be ſuch, &c. | 

The king to the ſheriff, &c. Command A. that juſtly, &c. H 
he render to B. &c. which he claims to be his right and inhe- 
ritance, and into which the ſame A. hath not entry but by C. 
who was the wife of D. (who demiſed it to him) who held it 
in dower of the gift of the aforeſaid D. ſome time her huſ- 
band, the father (or other anceſtor) of the aforeſaid B. whoſe 
heir, &c. as he ſaith, &c. and unleſs, &c. 

And that is a writ for the heir in the reverſion, who hath A 
the ſame by deſcent, and may be in the per, cui and poſt. 

And if a woman recover dower, and afterwards alieneth in B 
fee, and dieth ; then the writ of entry ad communem legem 
ſhall mention the recovery, &c. And if the tenant by the 
curteſy alieneth in fee, and dieth, the heir ſhall have ſuch 
writ : 

Command, &c. that, &c. he render to B. &c. which he 
claims, &c. into which the ſame A. hath not entry but by C. 
who held it by the law of England after the death of D, ſome 
time his wife, the mother of the aforeſaid B. whoſe heir he is, H 
as he ſaith, &c. | | 

And may be brought in che per, cui and poſt, as the 
caſe is. een | 
And 


(a) And yet the death ſhall not be ſhewn by the writ. 16 Ed. 3. 
Brict 667. 


e- G 


Writ of Ceſſavit. 


And if tenant by the curteſy alien the fee, and dieth, he in 
the reverſion who is heir in fee-ſimple, may ſue that writ, 
or an aſſiſe of mortdaunceſtor given by the ſtatute of Glouceſ- 
ter, cap. 3. | 
1 for life alieneth in fee, and dieth, he in 
the reverſion may have that writ in divers forms: One, if 
he have the reverſion by deſcent, the writ ſhall be, 

Command A. that, &c. he render, &c. which he claims, 
&c. and into which the ſame A. hath not entry but by C. to 
whom the aforeſaid B. or C. father (or other anceſtor) of the 


aforeſaid B. whoſe heir he is, demiſed it for the life of him the 


{aid C. as he ſaith, &c. | 
And he may leave out theſe words in the writ, which he 
claims to be his right and inheritance, &c. when the de- 


mandant made the grant to the tenant for term of liſe who 
aliened, &c. 


D And that writ may be in the per, cui and poſt, as the caſe 
E is. And he may bring a writ of ad terminum qui preteriit, if 


he will, if the tenant for term of life doth alien, and dieth, as 
it ſhall pleaſe him. 


F And if tenant for term of life do grant over his eſtate unto 
another, and he in the reverſion granteth the reverſion in fee, 


and the tenant doth attorn ; and afterwards the ſecond grantee 


doth alien in fee, the grantee in the reverſion ſhall have ſuch 


writ : | 
Into which the ſame A. hath not entry but by C. (who de- 
miſed it to him) who held it for his lite of the aforeſaid B. 


of the aſſignment which I. who demiſed it to the aforeſaid _ 


C. for the ſame term, made thereof to the aforeſaid B. as he 
ſaith, &c. 


G And it may be in the per, cui or poſt, as the caſe is; and 


in the writ which is in the poſt ſhall be this clauſe : | 

And which after (a) the death of the aforeſaid C. ought to 
revert to the aforeſaid B. by the form of the aſſignment afore- 
laid, as he ſaith, and whereof he complains, &c. 


Writ of Ce/lavit. 


H THE writ of ceffavit lieth in divers ways: For one writ 


is where there is lord and tenant, and the tenant will not 
pay (6b) his rent, nor do his ſervices, as ſuit, &c. to his lord 
| i, as 


(a) But note; the writ in the degrees does not make mention of the 
death of the tenant for life. See 16 Ed. 3. Brief 661. 

(b) Note; if the lord brings a ceſſavit, and ſuppoſes the tenure to be by 
two ſhillings rent, where he holds only by fealty, and the tenant traverſes 


the 


* 
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Writ of Ceſſavit. 
Tenant in 


as he ought to do, nor hath ſufficient goods or chattels u on 
og _ the land to be diftrained for the rent or ſervices behind; a 
favit, and ſuffereth the lands to lie freſh, not occupied for two years fol- 
lay the ſci- lowing together; then the lord of whom the lands are holden 


BY "4g * may have the writ againſt the tenant, and if it be found for 
1 Ed. 1. him, he ſhall recover the land, if the tenant will not find ſu- 
Ceſſavit 54. Teties to pay the rent then after; and that writ is of ſuch 
43 Ed. 3z. form: 

15. | 5 88 | 

9 H. 7. 16. He for life ſhall have ceſſavit, but not leſſee for years, for that is a præ - 
cipe, 12 K. 2, Ceſſ. 45. Ceſſavit of a rent, 5 H. Ceſſavit of advowſon, 23 Ed. 3. 
Ceſſ. 46. 43 Ed. 3. 15. acc. s | 


The king to the ſheriff, &. Command A. that, &c. he 
render to B. one meſſuage, &c. which he the ſame A. holds of 
him by certain ſervices, and which ought to revert to him the 
ſaid B. by form of the ſtatute provided by the common coun- 
cil of our realm, becauſe the aforeſaid A. hath now ceaſed in 
doing the aforeſaid (c) ſervices for two years, to be ſaith, &c. 

479 And that writ is given by the ſtatute of Weſt. 2. cap. 21. 

and may be brought in the per, cui and poſt. | 

48 Ed. 3.4 The per thus: Into which the ſame A. &c. but by C. who 
The _ demiſed it to him, who held it of the aforeſaid B. by certain 
moe E. ſervices, and which ought to revert to him the ſaid B. &c. 
offor and (until) becauſe the aforeſaid A. or, becauſe the aforeſaid C. 
the ceſſer in hath now ceaſed in doing the aforeſaid ſervices for two years. 
the feoffee, And it ought to be alledged in the writ by whom the ceaſer 
29 Ed. 3. was. 5 
3 And in the per and cui thus: Into which, &c. but by C. to 
Note, that Whom D. demiſed it, who held it of the aforeſaid B. &c. 
if the feof- (a) And in the poſt thus: Into which, &c. but after the 
tee himſelf demiſe which A, who held it of the aforeſaid B. by certain 


ceaſe, the ſervices, made thereof to A. of E. and which ought to revert 
writ ſhall ; 4 to 


the tenure, and it is found againſt him, he ſhall be charged with the rent. 
24 Ed. 3. 72. 2 

He may tender the arrears without ſaving pf his default. 27 Ed. 3. 89. 
The tenant took the quantity of the ſervices by proteſtation, and pleads 
over, &c. and after made detault, and at the petit cape tenders the arrears 
according to his proteſtation, and there they! were at iſſue on the quantity, 
&c. Note; if the tenant will ſave his tenancy, and tender all the arrears, 
he ought alſo to tender damages, 21 Ed. 23. taxed by the court. ; 

In a ceſſavit for ſuit of court he tenders damages for not coming, by tax 
of the court, 17 Ed. 3. 17. and it is no plea, that part of the ſervices arc not 
in arrear. 30 Ed. 3. 22. Lo 

(a) See a ceſſavit by ſeveral præcipes againſt A. and B. that A. and B. 
de co tenent & reverti debent eo quod A. and B. ceſſaverunt. 20 Ed. 2. 
Brief 826. | 

(5) 20 H. 6. 28. A recevery in the poſt agaiaſt a feme covert. 


bo him the ſaid B. becauſe the aforeſaid, &c. as he ſaith; Ke. 1 


the writ ſhall be in the poſt 21 Ed. 3. 44. Br. Ceſſ. 17. 


is tenant to the lord, and a default in him of non- payment, as well as in 


96. 45 Fd. 5. 27. So a recovery in a ceſſavit agairſt a diſſeiſor ſhall 


ſa reverſion or remainder, 28 Ed. 3. 9 45 Ed. 3. 23. but during the 


Writ of Callie 


and whereof he complains, &c. and unleſs, &c. per, but ge- 
| | neral: cont. 


If the feoffee ceaſe before the feoffment ; ſo if the diſſeiſee ceale before the diſſciſin, 


And there is another form of ceſſavit, without making men- 29 Ed. 3. 
tion of any entry, thus: | Ceſſavit 43. 
Command W. of F. and A. his wife, that, &c. they render _ _., 
to the abbot of S. two meſſuages which I. of B. held of him y};.+ Fon 
by certain ſervices, and which ought to revert to him the ſaid 17 Ed. 3. 55. 
abbot, &c. (a) becauſe the ſaid W. and A. have now ceaſed 33 H. 6. 45- 
in doing, &c. 5 3 3. 

And the ceſſavit lieth for a ſuit of court; (/ but the donor 44 E Pee 
in tail ſhall not have a ceſſavit againſt the tenant in tail: But f 9. x 
if a man maketh a gift in tail, remainder over in fee unto ano- 19 Ed. 2. 
ther, or unto the right heirs of the tenant in tail, there, in Ceſſ. 30. 
that caſe the lord of whom the lands are halden immediate es * 8 
ſhall have a ceſſavit againſt the tenant in tail, becauſe that he ie 6. 


is tenant to him, &c. 33 H. 6.53. 28 Ed. 3,9. 19 Ed. z. . 
Ceſſ. zo. 7 is ſaid, thae 


if the tenant 
ceaſe, and makes a gift in tail, that the lord may have a ceſſavit in the per. 


And 


(a) Eo quod predict W. and A. &c. See ſuch a writ awarded good; 
for by Parning, he cannot ſuppoſe none to be his tenant, but him by whoſe 
hands he was ſeiſed, 11 Ed. 3. Brief 477. 14 Ed. 3. Brief 269. and 
lee accordant ; for it may be A. is in by diſſeiſin, and yet B. ſhall be ſaid 
tenant to the lord; ſo if the ſame tenant leales for life, or in tail to A. 
who ceſſes, no other writ lies; wherefore the writ was awarded good, 21 
Ed. 3. 44. See 39 Ed. 3. 13. And ſee what writ does not lie in this caſe. 
Kelw. 105, 131: 14 Ed. 2. Brief 815. | 

(b) So it is adjudged yet if the lord recovers, the iſſue ſhall have a 
formedon, 28 Ed. 3. 45. and it ſeems on the ſame reaſon, if the tenant 
makes a leaſe for life, the remainder in fee, a ceſſavit lies againſt the leſſee 
for life ſuppoſing him to be his tenant. But it ſeems, though he does not 
recover, yet after the death of tenant for life, he in reverſion ſhall have 
(avoid) his recovery againſt the lord; but if the tenant makes a leaſe for 
life, or a gift in tail, ſaving the reverſion to himſelf, if afterwards a ceſſer 
de, the lord ſhall have a ceſſavit z but he ought not to ſuppoſe, that the 
tenant in tail is his tcnant; for then this writ ſhall abate; but he ſhall have 
the writ here next adj cent. And it ſeems in ſuch caſe, that he in reverſion 


the other, ſhall bind him, and ſo the books ſeem to interd. 28 Ed. 3.95, 


bind the diſſeiſee, 20 H. 6. 28. a recovery againſt a feme covert binds the 
huſband. 12 Ed, 4.—A recovery againſt the huſband and wife binds the 
wife. See 3 Ed. 3. 26. contr. in a ceflavit, 5 H. 4. 20. 10 H. 6. 5. 
Tenant for life ceſſes, if the lord recovers agaialt him, it ſhall not bind him 


lite 


Writ of Ceſſavit. 


* s + 1 years, and incloſe the land, ſo as the lord cannot diſtrain, if 
7H. 6. 45. he break not the gates or the hedges of the land which make 
125 „J the incloſure, the lord ſhall have a ceffavir, although the te. 
Ace pleads nant hath ſufficient cattle upon the land to be diſtrained for 

that the the rent. For the land ought to be open, and alſo there ought 


1 ; 1 o . * 
nad was to be ſufficient to diſtrain for the rent, &c. But the land is 
ſufficient to 


without ſay- good plea, without ſaying more in ſuch caſe. M. 2 H. 4, 5. 
ing overt, 2. 30 H. 6. Ceſſ. 7. 


2H. 4. 5. cattle are not ſufficient or overt to his diſtreſs: But if they be 


But if a man lord doth recover two parts of the land againſt two of them, 


e fag: and the third findeth ſureties, &c. the whole rent is extinct by 
r.oods are 


__ + 
| * iafficient. 4. I. 


1 206. holden by ſeveral ſervices; but he ought to ſue ſeveral writs 
3 24. 47. (e). 20 Ed. 3. Ceſl. 23. 11 Ed. 2. Cefl. $0. 14H.6. 
Ce. 40. 725. 28 Ed. 3.9. 45 Ed. 3. 27. 20 H. 6. 46. Ant. 179. 


10 H.7.24. his tenant, the writ ſhall abate. 


4 24 if ” life, where the remainder is over in fee to another (c). 20 Ed. 


3. Cell. 


Note; feoffee or tenant for life ſhall not have aid of his own ceſler, 28 
Ed. 3. 96. contr. Panton. 3 Ed. 3. 26. If A. tenant of three acres ceſſes, 
and aliens to three ſeveral men an acre to each, three ſeveral ceſſavits lie, 
and there ſhall be ſpecial counts; but if he leaſes one acre to B. for life, 
and another to C. in tail, and afterwards ceſſes, a ceſſavit does not lie 
againſt B. or C. as to thoſe two acres, but he ſhall have à ceſſavit for the 
third acre, and count ſpecially. Note; By the ceſſer of the meſne a ceſ- 
ſavit does not lie for the lord, although the meine after the ceſſer do pur- 
chaſe the tenancy, Kelw. 105. ; 

(a) See 20 Ed. 3. Ceſſavit 33. accordant 21. The tenant ſays, That 
the demandant then, or before the writ purchaſed, took a diſtreſs for the 
lervices in the mean time arrear, and ſhewed what diſtreſs, Parning: Will 
you ſay, that the diſtreſs was ſufficient for the rent arrear ? Rolf agreed to 
tay it was ſufficient. Gra. had you no diſtreſs? See 11 Ed, 3. Cefl. 2. 

(b) See 21 Ed. 3. 18. where acceptance of ſervices pending the writ 
thall abate it, and falſiſy the judgment had againſt the feoffor. 

(e) He ſhall have a writ, ſuppoſing that ke held of him and ceſſed, 45 
Ed. 3. 27. and lo held on the ſame reaſon, 28 Ed. 3. 95. But if the tenant 
{caſes for life generally, ſaving the reverſion to him, a ceſſavit lies, but he 
eught not to ſuppoſe, that the lefee for life is his tenant. 


480 And if a man ceaſe to pay his rent and ſervices for two K 


his diſtreſs not open to his diſtreſs, &c. and ſo open to his diſtreſs is a 


and good: And if the cattle of a ſtranger do eſcape into the lands, thoſe A 


25 14. the tenant's cattle, it is otherwiſe. 40 Ed. 3.11. 50 Ed. z. 
35 His: Cell. 10. | De 
eſſ. . acc. If three men hold by one intire rent, as by a horſe, and the p 


that recovery. 14 Ed. 3. Cell. 28. 13 Ed. 3. 47. 10 H. 


3 Ed. 2. And a man ſhall not have one ceſſavit for lands which are 0 


4 H. 6. 29. (5) If the lord do diftrain pendent his writ of ceſſavit againſt D 


45Ed.3.27. And the lord ſhall have a writ of ceſſavit againſt tenant for E 


life of the lefſce he ſhall be ouſted of waſte, or entry in conſimili caſu. 


q<S2uer. e a. Ti. LS 
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Writ of Ceſſavit. 


Ceſſ. 32, 33, 38. 48 Ed. z. 4. 12 Ed. 4. 7. 5 Ed. 3. 
70. 6 Ed. 3. 45. 4 Co. 11. b. 23 Ed. 3. 21. Ceſſ. 21. 
(a) The quantity of the ſervice is not traverſable in a ceſ- 481 
ſavit, but the ſame ſhall be taken by proteſtation. 2 Ed. 3. 28. 
The ſeiſin of the ſervice is not traverſable in a ceſſavit, but 8 Ed. 4. 47. 
in ceſſavit generally the tenure is traverſa ble. Nat. Br, 
The aunt and niece ſhall not join in a ceſſavit for a ceſſer , 3%: 
made before the title accrued to the niece: But for a ceſſer in Ceff. 47. 


Seifin: 33 
Ed. 3. 
Th | 3 a Wilby. 

A ceſſavit doth not lie for him in the reverſion againſt te- Ceſſ. 42. 
nant for life, nor againſt tenant in dower, but againſt tenant 20 Ed. 3. 
by the curteſy by the lord paramount, becauſe he is tenant to Cell. 47. 


the lord paramount: 'Tamen quzere of that caſe. But tenant e 
by the curteſy, tenant in dower, or tenant for life, ſhall have 13 Ed. 2. ib. 


a ceſſavit againſt the tenant who ceaſeth, 


C 


| 81. 
H It is a good plea in a ceſſavit to ſay, that he did not ceaſe ns Ed. 3. 


] 


for two years before the writ brought. = — 8 
And by the opinion of Thorpe and Hankford, a man ſhall 1 
have a ceſſavit againſt an abbot or a prior of the lands of their 
foundation; but I know no difference but that the lord ſhall 
have a ceſſavit againſt an abbot or a prior as well as againſt 
others, of the lands which he holdeth of them by rents or 
other ſervices; but for the lands which they hold in frankal- 
moigne a Ceſſ. doth not lie for not doing the ſervice, neither 
doth a ceſſavit lie for not doing homage or fealty., 


18 AM. 1. 
Br. Ceſſ. 20. 


K And if a man holdeth lands in ſeveral counties by one te- poſt. 211. E. 


nure and one ſervice, if he ceaſe, &c. a ceſſavit doth not lie. 6 H. 7. 2, 7. 


Quod vide M. 18 Ed. 3. t. Aſſiſe (b). 3 H. 6. 45. 


L And there is another writ of ceflavit grounded upon the ſta- 18 Al. pl. 1. 


tute of Weſt. 2. cap. 31. That if a man give land unto a re- e 
ligious houſe, or unto another, to find a * to ſing di- 
vine ſervice, or to find certain tapers to burn before ſuch an 
image, or to diſtribute certain bread and beer every week unto 
poor men. Now if theſe ſervices be not done for two years, 
nor ſufficient diſtreſs upon the lands for the time to diſtrain 
for thoſe ſervices, then he or his heir who gave the lands, 
ſhall have a writ of ceſſavit, thus: f 


The 


{a) But it ſeems he may plead, that he held this land and others by the 
ame ſervices, as well as in an avowry. 2 Ed. 4. 27. 18 Ed. 4. 17. 23 

3. 21, | 5 

(b) In ceſſavit the defendant pleads, that the plaintiff had diſtrained for 


—_ pending the writ, and thereupon iſſue joined. 20 Ed. 3, Cefl. 33. 
ive ant, : 


Writ of Ceſſavit. 
The king to the ſheriff, Ke. Command S. biſhop of Wor. 


ceſter, that, &c. he render to H. earl of D. one meſſuage, &c. 
in the town of W. which M. lately earl of D. brother of the 
atoreſaid H. whoſe heir he is, gave to W. ſome time biſho 
of W. and his ſucceſſors, biſhops of the place aforeſaid, to 
celebrate yearly the obits of I. the brother, and B. the mother 
of the aforeſaid T. and alſo the obits of the ſame T. and R. 
of H. after their deceaſe, and which ought to revert to the 
aforeſaid earl by form of, &c. becauſe the aforeſaid biſhop 
| hath now ceaſed for two years in celebrating the obits afore- 
ſaid, as he faith, &c. Witneſs, &c. | | 
432 And in another form for a chantry : Command the abbot of 
N. that, &c. he render to B. and C. his wife, one meſſuage, 
&c. which R. the great grandfather of the aforeſaid C. whoſe 
heir (a) ſhe is, demiſed to E. ſome time abbot of N. or to the 
ſame abbot and his ſucceſſors, abbots of N. to find a certain 


ak Fw W©+# +4 4 1 8 * 


canon for celebrating divine ſervices for the ſouls of che anceſ- , 
tors and ſucceſſors of the ſame R. in the abbey of N. and b 
which ought to return to the aforeſaid B. and C. by the form f 
of the ſtatute provided by the common council of our realm 0 
0 in caſe of ſuch demiſe, becauſe the ſaid abbot hath now ceaſed f 
ih in finding the aforeſaid canon for two years, as they ſay, and 8 
iN unleſs, &c. 0 Þ 
| (b) And the like writ may be ſued againſt a parſon for\f N 
| lands given to his predeceſſor in fee to ſay divine ſervice in 
| ſuch a chapel from three weeks unto three weeks. | ” 
1 (ce) And fo a man ſhall have ſuch writ for lights, or for h 
1 drinking for the poor, or other alms-deeds, if the ſaid alms- 5 
il deeds be withdrawn for two years together. t 
f And where a religious man or other ſpiritual perſon bring- la 
| eth that writ of ceſſavit, it ſhall not be ſaid in the writ, quod if 


clamat eſſe jus & hæreditatem ſuam, &c. 
And a man ſhall have a ceſſavit for not doing of ſeveral th 
things which he ought to do, thus : | 

Command A. &c. that, &c. he render to B. &c. which T. 
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W the great grandfather of the aforeſaid B. gave to W. ſome b 
= 210 ] time rector of, & c. and his ſucceſſors, rectors of, &c. to find | rs 
= | | | a cer- 
MM 5 - 
= 3 | : ; ol 
| Li (a) See this writ affirmed good in all points, 30 Ed. 3. Brief 29. a» 
= ( Note 28 Ed. 4. 96. and 3 Ed. 3. 26. A recovery was againſt : 
if parion on ſuch a ceſſavit de cantuario, and held it ſhould bind his ſucceſ- 4 
i ij fors, 7 H. 4.20. 10 H. 6. 5. but contr. of a ceſſavit per biennium, 3 Ed. par 
3 3. 26. but by the juſtices, 2 ceſſavit de cantuario does not lie for lands that len 
nn are parcel of the foundation of the priory or chauntry. 7 H. 4. 20. & 
736 8 3 1 
16 (c) Quzre, If the tenant may tender the arrears, and to whom ; 3 wo 
11 by Hankf. it ſhall be to the demandant, but per Thirn. not ſo in a ceſſa- 
nn | vit of a chauntry. 12 H. 4. 24. See tender ot arrears of houſes and upo 


Mt | chauntry lands according to the diſcretion of the juſtices. 14 H. 4. 4 


Writ of Ceſſavit. 


2 tertain chaplain to celebrate divine ſervice ſor the ſouls of 
the anceſtors of the ſame T. in the church of, &c. and two wax 
lights to burn the whole time wherein that maſs is ſaid, and 
which ought to revert to him the ſaid B. becauſe the aforeſaid, 
Kc. hath now ceaſed for two years in finding the aforeſaid 
chaplain and wax lights, &c. Fouts 

And the like writs may be made in the per, cui and poſt, 

There is another writ of ceſſavit Prat r upon the ſtatute 
of Glouceſter, c. 4. where a man giveth certain lands in fee- 
farm to find him certain eſtovers to burn in the winter, &c. 
or clothing, or to pay the fourth part of the value of the land 
yearly, and afterwards he ceaſeth, and lets the land lie freſh, 
not manured for two years together; then he or his heir who 
gave the land ſhall have the writ of ceſſavit which followeth, 
viz. f 

The king to the ſheriff, &c. Command A. that, &c. he 
render to B. one meſſuage, &c. which the ſame B. demiſed to 


f him in fee-farm, rendering therefore by the year to him tlie 
ſaid B. the third part or fourth part of the true value of the 

5 meſſuage aforeſaid, and which ought to revert to him by the 

i form of the ſtatute thereupon provided by the common council 

Fl ol our realm, becauſe the aforeſaid A. hath now ceaſed in the 

g ment of the aforeſaid farm for two years, as he ſaith, and 

rl unleſs, &c. : 3 

l And in the per, thus: And into which the ſame A. hath yg, 

” not entry, but by, E. the father of the aforeſaid B. whoſe heir 

r M he is, who demiſed it to him in fee farm. Or thus in the per 
and cui: But by D. to whom the aforeſaid B. or C. the ſa- 

_ ther of the aforeſaid B. whoſe heir he is, demiſed it in fee- 
farm, &c. | | | 

160 And in the poſi, thus: But after the demiſe which the 

. aforeſaid B. or C. father of the aforeſaid B. whoſe heir he is, 

2 thereof made to D. in fee-farm, & c. hath ceaſed, &c. as he 
ſaith, and whereof he complains, &c. and unleſs, &c. 

J. And if a woman give lands in fee- farm, rendering to her the 

= moiety, or the third part of the value, and afterwards taketh 

find | huſband, and the tenant ceaſeth for two years, and ſuffereth 


2x0 the land to lie freſh, and doth not pay the rent, the huſband 
or wife ſhall have a writ of ceſſavit, and the writ ſhall ſup- 
poſe which to the aforeſaid A. and B. his wiſe ought to revert, 


FR and not the wife only. = | 
3 And note, chat theſe gifts in fee-farm, to render the third v4 

part, or the fourth part, or to find a chaplain to ſay divine N e 
s that lervice, or to find him clothing or eſtovers, or to diſtribute, ; 
FF &, upon which a writ of ceſſavit lieth, it behoveth that this 
3 were made before the ſtatute of quia emptores terrarum, &c. 
ber and upon which feoffments a tenure is reſerved and implied in the 


4. | | giſt. 


Writ of Ceſſavit. 


giſt. But if a man at this day, after che ſtatute of quia emp- 

tores, will give lands in fee - farm to render the third or the 

tourch part of the value of the land, or to find a chaplain, &c. 

if the tenant ceaſeth, &c. the donor nor his heir ſhall not have 

a writ of ceſſavit, becauſe there is not any tenure betwixt them, 

| * vide M. 45 Ed. 3. t. Ceſſ. | 

Ant- 208, ut if a man giveth lands in tail at this day to find a chap- D 
209. N. B. lain, or to render a third part of the yearly value, or to find 
140. eſtovers yearly, if the tenant ceaſeth of theſe ſervices, it is a 
578 whether the donor ſhall have a ceſſavit to recover the 

ands. f „ 

N. B. 141. And it ſeemeth that the donor ſhall have a ceſſavit; for a 
D. 209. writ of ceſſavit is given by the ſtatute of Weſtm. 2. cap. 41. 
for lands given to find a chaplain, or to find tapers, or to di- 
ſtribute = to poor men. But then it ſeemeth that the ſame 
is intended of gifts in fee. ſimple, becauſe that the ſtatute of 
Weſtm. 2. c. 41. ſaith, | | | 

That an action ſhall lie for the donor or his heir to demand 
the lands ſo given in demeſne, as it is appointed in the ſtatute 
of Glouceſter of tenements demiſed to do, or render the fourth 

part of the value, or more, and upon which feoffments a te- 
nure was reſerved and implied, becauſe the ſtatute of quia 
emptores, &c. was made after the ſtatute of Weſtm. 2. 

And alſo before the ſtatute of quia emptores terrarum if a 
man make a ſeoffment in fee, and doth not ſay of whom the 
feoffee ſhall hold, &c. then the feoffee ought to hold of the 
feoffor and his heirs. By which it appeareth, that if a man at 
the time of the making of the ſtatute of W. 2. gave lands to 

hold in fee-farm, rendering the value, or the third part, &c 
that he held of the feoffor and his heirs, although that no te- 
nure was expreſſed therein. And the ſtatute of Glouceſter was 
made Anno 6. Ed. 1. and the ſtat. of Weſtm. 2. made Anno 
30 Ed. 1. and the ftatute of quia emptores terrarum, was 
made 18 Ed. 1. And therefore if a man maketh a feoffment 

in fee at this day, to find tapers burning, or to render the third 
484 part of the value, or the like ſervices, 1 ſhall have an action 
of covenant upon that feoffment, if it be made by deed indent- 

ed, and no other remedy for the ſame, as I conceive. 

R.. And if land be given before the time of memory to find aÞ 
Cen, 18. chaplain to ſing hy Oh chapel within his manor every week; 
N. B. 141. now by the ſtatute no man ſhall have a ceſſavit for the ceſlor 
of ſuch ſervice, but the donor or his heir; but upon that 
ſpecial matter, he ſhall have a ſpecial writ for him who 1 
ſeiſed of the manor, if he and his anceſtors have been ſeiſed of 
the manor time out of mind, againſt him who ought to do 
ſervice. T. Anno 7 H. 2. 


And 


F. 


Writ of Contra formam Collationis. 


*. And a ceſſavit doth not lie againſt an abbot or prior for a 1 

" ceffor of ſervices of lands which they hold in frankalmoigne, 1 
becauſe no ſervice certain is expreſſed in the gift. Alſo it ap- 

veareth before the ſtatute, that the lord could not have a ceſ- 


1 


. 


{avit againſt the tenant, but that he might ſeize the lands for 
the arrearages of the rent or ſervices by judgment of the court, 

D | if jt were found that they were behind, quod vide P. 20 H. 

| Z. But at this day he cannot do To, but bring a ceſſavit. 10 

| H. z. Ceff. 60. | 


E553. 
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i Merit of Contra formam Collationis. 


F TPHE writ of contra formam collationis lieth, where a man Vi. 2 & 3. 
giveth (a) lands or tenements to an abbey, or other houſe on. 

f 1 0 yer 10 

of religion before the ſtatute of quia emptores terrarum, io Vat it ſe 5 

hold of him in frankalmoigne, and afterwards the abbot or b 
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d . CO” A y Br. aliens 
: the convent do alien the fame land unto (b) another in fee. ation 15. 
0 Now he who gives the land, or his heir, may ſue this writ of That biſhop 
contra formam collationis. dezn and 
% | | chapter, and 
Fl others who 
ate not religious, are not within this ſtatute, 40 Ed. 3. 27. The wiit doth not lie 
A but where the land is given in frankalmoigne. 
- (ch The donor or his heir may ſue that writ of contra formam f 211 
” collationis, and that writ always ought to be ſued againſt the Br. contra 
1 abbot who aliened, or his ſucceſſor, and not againſt the tenant formam 304 
: of the land. But when he hath recovered the land againſt the (3 12 4 
46 abbot or his ſucceſſor, then he ought to ſue forth a ſeire tacias Ns ens 
| avainſt the tenant of the freehold of the land, and the tenant 
as a Eat} 
h may plead in bar matter, which may prove that the demandant | 
a Þ hath no title, or that he hath releaſed his title. And if he 23 Ed. 3. 
5 ho recovereth by the contra formani collationis doth enter pl. 3. 
| upon him who is tenant of the freehold of the land, then it 9 H 7. 16. 
leemeth the tenant ſhall have an aſſiſe againſt him. 
on el nay 5 
: And that writ of contra formam collationis, lieth only for 
nt : _ OF nag : 485 
him or his heirs, who gave the land in frankalmoigne, and 
140 not by any ſtranger. But if he who ought to have the action 
k; 1 Rr | | dieth, 
or a . | 
. 4 So it extends to lands given by others, as well as to thoſe given by 
the founder contr, 33 H. 6. 6. per Moyle. 
18 (5) See 24 Ed. 3. 71. It ſeems, that if a tenant in frankalmoigne of an 
| of ?9v0wlon of the king, aliens for nine ſhillings, the king may preſent. Dyer 
do 109. Alienation in tail is within the ſtatute. 


le) See 18 Ed. 3. 8. 2 H. 4. 12. that it does not lie againſt the ſucceſ- 


— ** the words of the writ given by the ſtlatute; per Thirn. and 
anke, | . | 


Writ of Contra formam Collationis. 


dieth, and doth not bring any action for the ſame, yet his 
heir may bring the action for to recover the land. For che 
alienation doth give right and title to him who gave the lands, 
or unto his heirs for to recover the lands, and to have the 
lands again ſor that alienation. And it liech againſt che ſuc- 
ceſſor, upon the alienation made by his predeceſſor. And 
yet ſuch writ brought againſt the ſuceeſſor, upon the alien- 
Contra for- ation made by the predeceſſor, was abated, H. 17 Ed. z. D 
mam coll. But yet notwithſtanding it ſeemeth the writ well lieth, becauſe 
7 ee 4 7* that the right is given to him who gave the lands, and unto 
contra to his heirs, to have the lands again by the ſtatute, and that 
Fitzherb. right cannot die. For the heir ſhall have the action upon 
the alienation made in the life of the father, becauſe the right 
of the action doth deſcend, and by the ſame reaſon the heir 
of the donor ſhall have the action againſt the ſucceſſor upon 
alienation made by the predeceſſor, becauſe the right doth ac- 
crue to the donor or his heir by alienation, for which cauſe 
it is Treaſon that he have the action againſt the ſucceſſor to reco- 
ver that right, and to prove the ſame; the form of the writ in 
the Regiſter is ſuch: . | — | 
The king to the ſheriff, &c. Command the abbot of N. 
that, &c. he render to B. one meſſuage, &c. which was given 
to the ſame houſe in frankalmoigne by the aforeſaid B. or by 
H. the father of the aforeſaid B. whole heir he is, and which 
by the alienation by him the ſaid abbot, or by R. ſome time 
abbot of N. the predeceſſor of the aforeſaid abbot againſt the 
torm of the collation, thereof made in fee, ought to revert to 
the aforeſaid B. as he ſaith,  &c. and unleſs, &c. 7 
21 H. 4.68. And that writ of contra formam collationis doth not lie, 
Hankford: although the abbot alien in fee, &c. but where the abbot and 
convent in fee, &c. | 
Old Aſſ. 14. And if a man do recover in value lands againſt an abbot, 
14. It heth ho entereth in the warranty and loſeth, &c. the founder ſhall 
of u rent. ve a contra formam collationis upon the ſame, as it appear- 
eth in the book. M. 45 Ed. 3. 19. | 
28 Ed. 3. If an abbot and convent alien an advowſon in fee, at the 
contra for- next avoidance the founder or his heir may . unto the 
mam colla- adyowſon, becauſe they cannot ſue a contra formam collatio- 
Uons6. nis. 20 Ed. 3. Con. form. Coll. 6. : G 
(a) And if an abbot and convent alien the lands which are 
given by the king in e Be ſome ſay chat the king 
may enter; but it ſeemeth that he ought for to ſue forth a 
ſcire facias upon an office found of the ſaid alienation. 
the caſe, ſee M. 45 Ed. 3. 18. Oe y 
(a) And that writ of contra formam collationis is given * 


i bi ſtatute 
(a) Note; The king as founder ſhall have the benefit of this 
og an allegation made by the biſhop, with conſent of the dean and _ 


Writ of Contra formam Collationis. 


the ſtatute of Weſtm. 2. cap. 41. and the proceſs is ſummons, 
grand cape and petit cape. 33 H. 6, 6. con. 


And a writ of contra formam collationis lieth as well for 33 H- 6. 6. 


land which was not given for the foundation of the monaſtery, Litt. 31. 


if it were given in frankalmoigne, as for lands of the founda- 10 H. J. 23. 
tion: but it ought for to be given in frankalmoigne before the *7 


ſtatute of quia emptores, &c. For a man could not give lands 
aſter the ſtatute of quia emptores, &c. unto an abbot or prior 
to hold in frankalmoigne, becauſe he ought to hold of the 
lord paramount, of whom the tenant held before. But the 
king at this day may give lands in frankalmoigne to an abbor 
or prior, for that he is not bound by the ſtatute. And alſo 
the king may licenſe his tenant to give lands unto an abbor 


or prior in frankalmoigne in fee-fimple, to hold in frankal- 


moigne: for he may diſpenſe with the ſtatute, and grant ſuch 
authority to his tenant if he will. But it ſeemeth another lord 
cannot grant ſuch licenſe to his tenant, by reaſon of the inte- 
reſts of the lord paramount: But the king and all the meſne 
lords together may grant licenſes unto the tenants paravail, 
who have the fee of the lands, that they may alien the ſame 
io an abbot or prior to hold of him in frankalmoigne, or to 
grant the ſame unto a lay perſon, to hold of him by certain 
lervices, becauſe that the ſtatute of quia emptores, &c. was 
made only for the advantage of the lords, and therefore they 
all may diſpenſe with the Karine: which ſee t. contra formam 
collationis, Lib. d' Ent. 119. And there it appeareth, that 
the heir ſhall have the action againſt the ſucceſſor of the ab- 
bot, who aliened in the time of his anceſtor. 


Writ of Formedon in the Deſcender. 


! » 
. 


HE writ of ſormedon in the deſcender is grounded upon 

4. the (a) ſtatute of Weſftm.. 2. cap. 41. an lieth where a 
man giveth lands to one, and the heirs of his body begotten : 
Or unto a man and a woman, and to the heirs of their bodies 
begotten ; or unto a man and a woman who is his couſin in 


frank - marriage, by (5) force of which gift they are ſeiſed, Z 


1 2 and 


in fee-farm, Dyer 109. 38 H. 8. c. 30. and 35 H. 8. c. 15. Sce the 


proviſo there on erection of a new chapter. ere, 5 Co, cited in the 
margin of Dyer ibid. 
) A formedon lies for a younger ſon inheritable by the cuſtom, and 
_ thall have a general writ, but a ſpecial count. 13 H. 4. Garraaty 
54. | 
| (6) A ſpecial writ was on the reſervation of an eſtate- tail by a fine which 
recited ia the wiit, 14 H. 4. 31. 1 II. 5. 10. ard ke there that he 
nec 


H. 26. 


486 
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1 Inſt. 21. d. 
22 R. 2. 
Diſcontin. 
50. 


Writ of Formedon in the Deſcender. 


and * alieneth thoſe lands, EAN diſſeiſed of den 


and dieth; his heir ſhall have that writ of formedon in the 


deſcender to recover thoſe lands given in tail. | 
And ſo upon every gift in tail of lands or tenements, if 
the anceſtor doth alien the lands or tenements, or be diſſeiſed 
or deforced thereof, and dieth, he who is heir unto the lands 


by force of the gift ſhall have that writ of formedon in the de- 


ſcendef againſt him who is tenant of the lands or tenements, 


or pernor of the profits of the ſame lands or tenements. But 
that writ againſt the pernors of the profits is given by the ſta- 
tute of Anno 1 H. 7. cap. 1. | 


And in ſpecial cafe a man may have a formedon in the de. A 


ſcender of the profit apprender in any lands or tenements, or 
iſſuing out of any lands or tenements: As if a man grant 
twenty ſhillings or twenty pounds, iſſuing out of any land 
or tenement, unto a man and the heirs of bis body begotten, 
or unto a man in „ with his daughter. Now if 
the donee alien that rent, or is diſſeiſed of the rent, and dieth, 
his heir, who is his ſon or daughter, ſhall have the writ of for- 
medon in the deſcender of that rent. 


(a) And fo if a man grants the moiety of the profits ariſing b 


out of his mill unto another man, and the heirs of his body, 
and the donee dieth, and his heir is deforced of the profits, 
the heir ſhall have a formedon in the deſcender for thoſe pro- 

fits; and the form of the writ is ſuch : | | 
The king to the ſheriff, &c. Command W. maſter of the 
hoſpital of Saint Thomas the martyr of S. that, &c. he ren- 
der to I. C. the moiety of the iſſues forth coming of two mills 
of him the ſaid maſter in M. which B. ſome time maſter « 
e f the 


need not ſhew the fine. 2 H. 6. 4. See a ſpecial form of a writ on a fe- 
offment to the uſes of the feoffor and the heirs of his body, and it recites 
the feoffment to uſes; and alſo the ſtatute of 24 H. 8. in the writ (which 
had been better in the count). Fiſh ver. Brocket, Dyer 181. 

Note; If A. recovers land againſt B. by formedon in deicender of the 
gift of C. where there is no ſuch gift, and dies: If the iſſue brings a for- 
medon againſt a ſtranger, and the gift is traverſed, it ſhall not maintain 
the recovery, becauſe he who recovers by ſuppoſal comes in paramount 
the tenant : But it is otherwiſe on a recovery in value by warranty; for 


there he againſt whom the recovery is, is as donor, Kelw. 123. 


Note; On a feoffment to the uſe of one in tail the writ ſhall be gene- 
ral, and the count ſpecial, Raft. 339. and on a demiſe, or a recovery ia 
value, both the writ and the count ſhall be general; but there mult de 2 
ſpecial replication, 15 Ed. 3. Brief 324. A a 

(a) See 16 Ed. 3. Formedon 29. and it ſhall bind the eſplees in taking 


the corn, & c. and ſee there ſuppoſed that the corn mill be turned into 1 


fulling-mill; and he demands the profits z yet if livery had been, he might 
have demanded the moiety of the two mills. 45 Ed. 3. Feofments 90- 
Dower 50, See ſuch a formedon awarded good, 18 Ed. 3. 56. 


Writ of Formedon in the Deſcender. 


the hoſpital, Sc. gave to W. of C. and the heirs of his body 
iſſuing, and which aſter the death of, &c. | 

And ſo it ſeemeth, that (a) if a man granteth to one and the 
heirs of his body, paſture for twenty oxen, or for an hundred 
ſheep, Sr. and the donee die, and his ſon, who is his heir, is 

deſorced thereof; then he ſhall have a formedon in the deſcen- 
der ; and the writ ſhall be, | | 

The king to the ſheriff, Se. Command, &c. that, G. he 
render to A. B. paſture for twenty oxen and one hundred ſheep 
in one hundred acres of land in M, which, Sc. 

But if a man n common of paſture to one and the 
heir of his body begotten, which hath cattle, and the donee 
dieth, and the heir is deforced of the common, the heir ſhall 
not have a (6) formedon in the deſcender of the common, but 
a quod permittat, in the nature of a formedon, and ſhall count An:. 124. 


| of the tail be diſſeiſed of the land, he ſhall have an aſſiſe of —_— 

| novel diſſeiſin, or an action of treſpaſs, at his pleaſure, and 3 mg 
C not a formedon. And what manner of gift ſhall be ſaid a gift don. 

5 in tail, and what not, appeareth by Mr. Littleton in his chap- 488 

F ter of eſtate-tail ; and 3 it is not neceſſary to expreſs 

E D the ſame here. But the forms of the writs of formedon are 

- many, as appeareth by the Regiſter, thus : 


render to B. the manor of N. with the appurtenances which Dyer 216. 
C. gave to D. and E. his wife, and the heirs of the bodies of 
them the ſaid D. and E. (c iſſuing, and which after the 
death of the aforeſaid D. and E. ought to deſcend to the afore - 
ſaid B. the ſon and heir of the aforeſaid D. and E. by the 
form of the gift aforeſaid, as he faith, and unleſs, &c. 


form of the writ is. ſuch : Which C. gave to B. in frank- 
marriage with the daughter of the ſame C. and which after — 
5 x | death 


(a) See a good diverſity herein, 27 H. 8. 12. per Shelly, 4 Ed. 2. 
Brief 793, 794. | 
(b) See à formedon in deſcender of à ſerjeanty of the cathedral of Lin- 
coln, brought againſt the biſhop there, and one J. S. and adjudged good 
without being forced to à quod permittat. 18 Ed. 3. 24. | 
le) Quad Jede B. & C. uxori ejus & hæredibus quos idem B. de corp? 
ipſius C. procrearet, & quz poſt mortem præd' B & C. & D. filii hære- 
dis eorum B. and C. de corpore ipſius C. per ipſum B. procreat', &c. And 
held good on ſuch a ſpecial gift, or otherwiſe he might have had this ſpe- 
cal writ here, 3 Ed. 3, 32. 11 H. 4. 1. adjudged. And note; if the 
vrit de ad præfat' B. it ſhall abate. 15 Ed. 2. Brief 818. - 
di it ſeems that the iſſue after the fourth degree may have a formedon, 
'uppoſing the gift to be general; or he may ſuppoſe it made in frank- 
Mrtlage. 11 H. 4. 9. 


upon the gift and the eſpecial matter. But the writ of forme- 42 Ed. 3. 20, 
don is an action aunceſtrel: For if he who is ſeiſed by force 44Ed. 3. 40. 


The king to the ſheriff, &, Command A. that, &c. he Vide 2 Eliz. 


(4) And if the gift be made in ie gap, then the FA H. 6. 36. 
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11 H. 6. 20. 


8 Ed. 2. 11. 4 
tail, as the caſe is; and the ſureft way for the demandant is, 


to make every man who is named in the writ, ſon and heir in 


| Writ of Formedon in the Deſcender. 


death of the aforeſaid D. and E. ought to deſcend to the afore- 
ſaid B. the ſon and heir of the ſaid D. and E. &c. 

(a) And in this writ of formedon he ought for to make men- F 
tion of every man who was ſeiſed by force of the tail, and to 


name him ſon and heir in his writ, in this manner: And 


which after the death of the aforeſaid D. and E. and F. the 
jon and heir of them the ſaid D. and E. ought to deſcend to 
the aforeſaid B. the ſon and heir of the ſame F. &c. 

But if any of the heirs in tail were not ſeiſed by force of 
the tail, but over-live their father, and die before that they en. 
ter into the land, or have any ſeiſin thereof; then they need not 
for to name them heirs in the writ, but only in this manner: 

And which after the death of the aforeſaid D. and of F. 
the ſon of the ſame. D. and of F. the ſon of the aforeſaid E. 
ought to deſcend to the aforeſaid B. the fon of the aforeſaid 
F. (6) and coufin and heir of the aforeſaid D. &c. 

And ſo he ought always to make the demandant couſin andH 
heir, or ſon and heir to. him (c) who was laſt ſeiſed of the 


the writ, although they were not ſeiſed of the lands by force 
of the tail; for it is not material whether they were ſeiſed or 
not, although he name them heir in the writ; quod vide Anno 
8 and 11 H. 6. | i 
| | An 


{c) A. the great grandfather was ſciſed, but not B. the grandfather ; 
but D. the father was afterwards ſeiſed, and E. the (on brings a formedon, 
and made each one heir to the other, and held good: Or he may ſay, eo 
quod poſt mortem A. & B. filii dicti A. & C. filii diti B. conſanguinei & 
hæredis dicti A. præfato D. filio & hæredi dicti C. deſcendere debet, &c. 

(4) So note; In this writ he ſhews coſinage, or conſanguinity; but in 
2 ſcire facias it is ſufficient if he ſhews it dehors, 8 H. 4. 21. Et quod poſt 
mortem B. & A. filii & hæredis prædict' B. & C. filii & hæredis ejuſdem 
B. & D. confanguinei & heredis prædict' K. &c. and it was abated; 
contr. if he had ſhewn how coſin in his count, 12 H. 4. 1. 49 Ed 3. 11. 
38 Ed. 3. 24. Sce s Ed. 2. Formedon 51. contr. 11 H. 6. 43. 31 Ed. 
3. Brief 338. it is neceſſary that he convey himielf he'r to the donee in 
the writ, and not in the count only, 11 H. 6. 21. A gift was to the grand: 
father, and to the heirs of the body of the great grandfather ; he ought 
to make the demandant coſin and heir to the great grandfather, or clic 
each one ſon and heir to the other. Dyer 247. 

(e) See 39 Ed. 3. 10. accordant. Note; In a formedon the demandant 
ought to make himſe!f heir to the donee; and fer this fee 11 H. 6. 41 
te quz poſt mortem A. & B. fili: & hæredis dicti A. & C. fili B. præfato 
(the demandant) filio & hæredi dicti C. and it was abated by- award. (. 
Becauſe he did not make himſelf heir to him who was laſt ſeiſed. 2. Be- 
cauſe when B. is ſuppoſed the only fon and heir, you ſhall not make the 
writ repugnant. 3. Becaule the writ does not make him heir to the donor; 
for it may be that C. was a younger ſon ; and therefore by Martyn, A. tte 
giand/ather donee is ſeiſed,. B the father being ſon and heir of A. and C. 
the n of B. præfato the demandant, filio & hæredi C. is no! good, 
altho* he makes himſelf heir to him who was laſt ſciſcd, 


1 


Writ of Formedon in the Deſcender. 


And if tenant in tail hath iſſue two ſons, and dieth, and a 
ſtranger abateth, and entereth into the land; and afterwards 
(a) the eldeſt ſon dieth before he entereth into the land, the 
younceſt ſon ſhall have a writ of formedon in the deſceuder, 


and needeth not name his eldeſt brother heir to his father in the 


writ, but only ſon, becanſe he never had ſeiſin of the land, 
but only held the eſtate; but if the eldeſt brother had entered, 
and was ſeiſed by force thereof, and died without heir of his 
body; then the youngeſt ſon who is his brother and heir, ought 


to mention the eldeſt in the writ, and him ſon and heir to his L 213 J 


father, and to make himſelf brother and heir unto him. 


4 And if the heir in tail be ſeiſed by force of the tail or not, N. Br. 141, 


and after into religion, and be proſeſſed, then his (5) heir 144. 


ſhall haye a writ of formedon in the deſcender in ſuch form: 
And which after the death of the aforeſaid D. and after that 

E. the ſon and heir of the aforeſaid D. took upon him the re- 

ligious habit, in which habit he was profeſſed, as he ſaith, 


ought to deſcend to the aforeſaid B. the ſon and heir of the 


ſame, &c. . 3 

But if the father maketh a feoffment in fee, or leaſeth the 
land for life, and entereth into religion, and is profeſſed : Yet 
his heir ſhall not have a formedon 1n the deſcender, quia habi- 


tum 


(a) And fee accordingly adjudged, that he need not name him heir, or 
make the younger ſon, who is the demandant, heir to him; but there 
ought to be mention of him in the writ and count, becauſe he ſurvived his 
father. 4 Ed. 2. Formedon 49. Yet it ſeems it is in election of the de- 
mandant to mention his brother that ſurvived, but held not the eſtate, and 
held, that the one Writ or the other is good enough, 11 Ed. 2. Formedon 
<6. 11H. 4. 7. 28 Ed. 3. 11. per Herle, 7 H. 6. 16. accordant; but 
ina writ of right it is neceſſary that he be mentioned, 18 Ed. 2. Forme- 
don 59. con. in mortdaunceſtor, and this is a good writ, Sc. in right and 
poſſeſſion. e 
Sce 10 Ed. 2. Deſcents 16. that the younger ſon need mention the iſſue 
in this caſe. So 35 Ed. 3. Garranty 75. 4 Ed. 2. Formedon 40. con. 
i1 Ed. 2. pl. 566. 12 Ed. 2, Entry 8. 35 Ed. 3, Garranty 73. that 
de who ſeiſed, ſhall be ſaid to hold the eſtate, and no other. S0 46 Ed. 3. 
39. 42 Ed. 3. 20. and 37 H. 6. Brief 132. But 31 Ed. 1. Deſcent 
315. con. 11 Ed. 2, Formedon 56. See Bro. Omi ſſion, &c. 10. That 
if the elder brother dies in the father's life-time, the younger ſon ſhall not 
mention him in the formedon in deſcender or reverter, 18 Ed. 2. Forme- 
con 59. 11 H. 4. 72. Nat. Br. 250. So jf the father does not ſurvive 
the grandfather, the ſon need not mention the father in his writ. 5 Ed. 2. 
Formedon 51. 8 Ed. 2. pl. 54. 

Note; In a ſci” fa" to execute a formedon in remainder, the plaintiff 
4s driven to make mention of all thoſe on Whom the land deſcended in 
. though they were never ſeiſed. 25 Ed. 3. 44. See 10 Ed. 2, PF. 

eicents, 

(b) See according to this diverſity, Kelw. 104. yet ſuch iſſue ſhall have 
"oucher and age, living his father, but ſhall hold the lands, & c. charged 


. 


ad the rent granted by his father. Ib. 
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Writ of Formedon in the Deſcender. 


tum religionis aſſumpſit, &c. during the father's life, becauſe 
the father may lawfully give his lands during his liſe; and af. 
ter the death of the father, he may bring his common writ of 
formedon, if he will, or that ſpecial writ, quia habitum reli- 
gionis aſſump', at his election, as it feemeth. + 


And if tenant in tail poeth upon pilgrimage, and dieth in} 


his journey, his heir ſhall have a formedon againſt a ſtranger 
wn? entereth and abateth; and the form of the writ ſhall be, 

And which after the death of the aforeſaid L. and aſter that 
E. the ſon and hcir of the aforeſaid D. took a journey of pil. 


grimage tov ards Saint James, in which journey he died, as he 


ſa th, ought to deſcend to the aforeſaid B. ſon and heir, &c. 

And if tenant in tail hath iſſue two daughters, and one oſc 
them hath iſſue a ton and dieth, and afterwards the tenant in 
tail dieth, and à ſtranger abateth ; now the daughter and the 
fon of the other daughter ſhall have a formedon in this form: 

That he render to B. and C. one meſſuage which D. &c. and 
which a{ter the death of the aforeſaid E. and of F. one of the 
daughters of the ſame E. ought to deſcend to the aforeſaid B. 
the other of the daughters at the aforeſaid E. and to B. the 
on of the aforeſaid E. and couſin and heir of the aforeſaid 

b. &c. ; | | 

And if tenant in tail hath iſſue two ſons, and dieth, and the D 
eldeſt ſon entereth, and hath iſſue and dieth, and his iſſue en- 
tereth and dieth without iſſue of his body, then the youngeſt 
jon, the tenant in tail, ſhall have ſuch writ of formedon, it he 
be deforced of the lan ET | 

And which aſter the death of the aforeſaid D. and of E. 
the ſon and heir of the ſaid D. and of F. the ſon and heir of 
the ſaid E. ought to deſcend to the aforeſaid B. the fon and 
F. " the aforeſaid D. and cquſin and heir gf the aforeſaid 

5 | . EE a 

And if a man give lands in tail unto a woman and the hein! 


males of his body, and of R. her late huſband, begotten; if 


the woman die, and a ſtranger doth abate, her heir male be. 


rotten by R. her huſband, ſhall have a formedon in this man- 
ner : | 54 | 

Which C. gave to D, who was the wife of R. and to the 
heirs male of the body of her the ſaid D. and the aforeſaid R. 
ſome time her huſband, ifſuing, and which after the death of 
the aforeſaid D. ought to deſcend to the aforeſaid W. ſon and 
heir of the ſame D. of her body and the body of the aforeſaid 


R. r &c. | 
And if a man give lands to R. and unto the heirs which the! 


faid R. ſhall beget on his firft wife, then the form of the writ 
of ſormedon 3s ſuch : : 
| Which 


(a) Without ſaying maſculo, for it appears by the writ, 11 H. 6. 45 


Writ of Formedon in the Deſcend er. 


Which W. gave to R. and to the heirs which the ſame R. 
ſhould beget of his firſt wife, and which after the death of 
the aforeſaid R. and A. the daughter of G. whom he firſt mar- 
ried, ought to deſcend to the aforeſaid I. ſon and heir of che 
{ame R. of the aforeſaid A. his firſt wife begotten, &c. 

G And if a man give lands unto a woman, and unto the heirs 
which he himſelf ſhall beget on the body of the ſaid woman, 
and after they have iſſue between them two daughters, and one 
of them hath iſſuea daughter, and dieth, and after the donor 
and donee dieth, the aunt and the niece ſhall join in a formedon 
for that land, if they be deforced thereof; and the writ ſhall 
be ſuch : . | 

Which R. gave to M. and to the heirs which he the ſaid R. 
ſhould beget of the body of her the ſaid M. and which after 


the death of the aforeſaid M. and of A. one of the daughters 
(a) of the ſame M. begotten of her body by the aforeſaid R. 
i ought to deſcend to I. the other of the daughters of the ſame 
e M. begotten of her body by the aforeſaid R. and to I. of 8. 
. che ſon of the aforeſaid A. and couſin and heir of the ſame, 
e M. &c. | : 

0 H And if lands be given to a man and his wiſe, and to the 


heirs of their two bodies, and they have iſſue a ſon, and die, 

and the ſon is feiſed, and hath iſſue three daughters, which 

hath iſſue, and die in the life of their father, and after one of 
the daughters hath iſſue, and claimeth in the life of the grand- 

father, and afterwards the father and three daughters die, the 

coparceners of the three daughters ſhall have a formedon in 
ſuch form : 

And which after the death of the aforeſaid E. and F. and of 
W. the ſon and heir of the fame E. and F. and of A. M. and 
K. che daughters of the aforeſaid W. and Sarah the daughter 
of the aforeſaid M. ought to deſcend to the Aforeſaid A. the 
daughter of che aforeſaid A. and to John the ſon of the afore- 
ſaid K. and to W. ſon of the aforeſaid S. couſins and heir of 
the aforeſaid William, &e. Sales | 

And if lands be given to R. and I. and to the heirs of the 
body of R. begotten, and R. hath iſſue four daughters, and 
he and one of his daughters enter into religion, and are pro- 
feſſed, and I. dieth; and afterwards one” of the daughters of 
R. dieth before they have any poſſeſſion of the lands, and the 
other two daughters do ſurvive, and are deforced of the land, 
they ſhall have a formedon in ſuch form: | 

| Which 


(a) Without ſaying (et R.) becauſe he had nothing in the tail: But if 
«a the ſhewing it happens to appear, that R. was tenant by the curteſy, 
thereon ſhewing the writ poſt mortem R. & M. ſhall be well enough. 20 
Ed. 3. Brief 377, 
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Writ of F ormedon in the Deſcender. 


Which T. gave to R. and J. and to the heirs of the body of 


him the ſaid R. iſſuing, and which (42) after the death of the 
aforeſaid I. and after that the aforeſaid R. and Grace, one of 
the daughters of the aforeſaid R. took upon them the religious 
habit, and in which habit they are profeſſed, as it is ſaid; and 
alſo after the death of E. another of the daughters of the 
aforeſaid R. ought to deſcend to the aforeſaid M. and A. two 
other daughters of the ſame R. &c. | 
And if the reverſion of tenant in dower be granted to a mank 
in tail, and after the death of tenant in dower he is ſeiſed of 
the land by force of the gift, and hath iſſue and dieth, and the 
iſſue entereth and hath a daughter and dieth, and afterwards 2 
ſtranger entereth, and abateth in the land, the heir of the 
iſſue in tail ſhall have a formedon in this form: 

Which I. of H. holds in dower of the inheritance of I. of 
S. and which the the ſame I. granted to W. of S. to hold to 
him and the heirs of his body iſſuing, and which after the 
death of the aforeſaid I. and W, and of R. the ſon and heir of 


the ſame W. ought to deſcend to the aforeſaid Iſabel the daugh- 


ter and heir of the aforeſaid W. 


And if a man leaſe lands for life, and aſterwards grants the 4 


reverſion in tail, and then tenant for life dieth : Now if a 
ſtranger abate in the land, the grantee in the reverſion ſhall 
iy writ: | 

Which I. gave to P. for his life, and which the ſame I. 
granted to the aforeſaid F. and the heirs of his body iſſuing, 
to have after the death of him the ſaid P. and which after the 
death of the aforeſaid P. ought to remain to the aforeſaid F. 


by the form of the gift and grant aforeſaid, &c. 


b). 

And if a man leaſe lands for term of life, Et T tink 
grants the reverſign in tail by fine unto a man and his wiſe, 
and unto the heirs which he ſhall beyet on the body of his 
wife, and afterwards the tenant for life dieth, and the huſband 
and the wife enter, and are ſeiſed by force of the tail, and 
die, and a ſtranger abateth and entereth into the land; the 
heir ſhall have a formedon, thus: 

Which A. gave to B. for the life of him the ſaid B. by a 
fine thereof in the court of lord E. ſome time king of Eng- 
land, before C. and his companions then juſtices, &c. by his 
writ levied, granted to D. and E. his — to have after the 
death of the ſaid B. to them the ſaid D. and E. and the heirs 
which the ſame D. ſhould beget of the body of her the ſaid E. 


and which after the death of the aforeſaid B. D. and E. ought 
| 8 to 


) Note; The death of R. ought to be ſhewr, or clſe the writ ſha!! 
abate, c,mmendablement. 11H. 6. 28. | 
(6) It leems* he may have a general writ in this caſe, 11 H. 6. 21, 
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Another Writ of Formedon in the Deſcender. 


(o deſcend tothe aforeſaid F. the ſor and heir (s) of the afore. 
{aid D. and E. of the body of the ſaid E. by the aforeſaid D. 
begotten, by the form of the gift and fine aforeſaid, as he ſaith, 
&c. (b). 


Another Writ of Formedon in the Deſcender. 


HERE is another writ of formedon in the deſcender, 
which 1s called a writ of formedon of land, which he 
holdeth in coparcenary, and that writ lieth properly where te- 
nant in tail dieth ſeiſed, and hath iſſue many daughters, and 
they enter and make a diviſion and partition of the land be- 


nc! in the writ, 11 ll. 6. 44. 


493 


we 


of twixt them, and one of the coparceners after the partition doth 
to alien her part, and dieth ; her heir ſhall have that manner of 
he writ of formedon, and that writ lieth for lands given in frank- 
of marriage, as well as for other lands given in tail. 
I And it lands in (c) gavelkind be intailed, and deſcend to 
| many brethren, as heirs to their father, and they make parti- 
hel tion betwixt them of the lands, and afterwards one alieneth 
all 
() See the like writ awarded good, 11 Ed. 3. Brief 474. 41 Ed. 3. 
S Brief 459. 
4 (5) In what matter eſplees ſhall be alledged in a formedon. 
F. In a formedon in remainder it is ſufficient to alledge the eſplees in him 
who was ſeiſed by the gift, without alledging them in the donor; quod 
rds vide 9 H. 6. 53. 11Ed. 3. Formedon 31. yet the count is not the worſe, 
fe, if they are alledged in the donor, 8 Ed. 3. 59. Raſt. Entr. 369. 27 Ed. 
his 3. 84. and the teaſon in this caſe and in formedon in deſcender, is, for 
. that the count ſhews a ſeiſin in the donor. 15 Ed. 4. 17, In = formedon 
* in deſcender, if A. gives to B. for life, remainder to C. in tail; B. dies, 
uy. ard S. enters and dies, and the iſſue brings formedon in deſcender ; and 
the held, 1. In no caſe in formedon in deſcender is it neceſſary to alledge eſ- 
plees in the donor; but where it is ſo, he is not prejudiced. 8 Ed. 3. 19. 
y 2 10 Ed. 3.5. 2. He may have in this caſe a general writ, ſuppoſing the 
ng- gi to be immediately to C. and then it is ſufficient to alledge eſplees in 
11 g without doubt. 9 H. 6. 53. 44 Ed. 3. 18. 3. He may count on 
* the ſpecial matter, and then ought to alledge eſplees in B. and allo in the 
the donce, 11 Ed. 3. Formedon 32. 8 Ed. 3. 19. Raſt, Entr. 363. yet ſee 
1e1rs i formedon in deſcender, where a reverſion was granted in tail, bound the 
d E. elplees in ſuch ſpecial writ in the donor, 5 Ed. 3. 17. 4 Ed. 3. 45. and allo 
ught in the leſſee for life, and in the grantee in tail. 4. A formedon in rever- 
5 AND to alledge eſplees in the donor, 9 H. 6, 53. and alſo in the do- 
Note; Ina ſcire facias to execute a remainder, the plaintiff was driven 
fall o make mention of all thole on whom the land deſcended in tail, although 
| they were not ſeiſed. 25 Ed. 3. 44. See 10 Ed. 2. Deſcente. 
4, (e) He ought to ſhew in his count, that the tenement« are purtible, but 
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ſon and heir of the ſaid M. &c. 


Another Writ of F ormedon in the Deſcender, 


his part, and dieth, his heir ſhall have a formedon of that 
which they held in parts; and the form of the writ is ſuch: 
The king, &c. Command A. that, &c. he render to B. 
eighty acres of land with the appurtenances in D. which (6), 
together with other eighty acres of land with the appurtenay- 
ces in the fame town, L. gave to T. in frank-marriage wich l. 
the daughter of the aforeſaid L. and which after the death of 
the aforeſaid F. I. and of M. the daughter and one of the 
heirs of them the ſaid T. and I. (who held them for her pur- 
party falling to her of the aforetaid one hundred and fixty 
acres of land, by partition between her the ſaid M. and R. the 
ſiſter of the ſame M. the daughter and other heir of the afore- 
ſaid T. and I. thereof made) ought to deſcend, to the aforeſaid 


And if two coparceners be tenants in tail by deſcent fromC 


their father or mother, and afterwards they make partition, 


and one coparcener hath iſſue, and dieth, and the other copar- 
cener dieth without iſſue, the heir of that coparcener who hath 
iſſue ſhall have a formedon in this form: 

And which after the death of the aforeſaid T. and I. and of 
K. the daughter and of the heirs of, them the ſaid T. and J. 
(who held the Tame for her purparty falling to her of the 
aforeſaid one hundred and ſixty acres of land, by partition be- 
tween her the ſaid K. and M. the ſiſter of the ſame K. the 
daughter and other heir of the aforeſaid T. and |. thereof 
made) and of the aſoreſaid M. ought to deſcend to the afore- 
ſaid G. the ſon of the aforefald M. and couſin and heir of the 
aforeſaid K. &c. | | 
And it appeareth by the Regiſter, that a man ſhall have a 
writ of formedon of land which he held in partition by the 
name of the moiety in ſpecial caſes; as where two coparce- 
ners are daughters of tenant in tail, and they make partition 
between them of the land, and afterwards one ſiſter dieth 
without iſſue, and the other ſiſter alieneth the land, and hath 
iſfue and dieth; the iſſue of the coparcener who had ifſue, 
ſhall have a formedon of all the land in tail in this form: 

The king to the ſheriff, &. Command F. that, &c. he 
render to H. ten meſſuages and twenty acres of land with the 
appurtenances, &c. which I. gave to A. and the heirs of his 
body iſſuing, and which after the death of the aforeſaid A. 
and of M. the daughter and one of the heirs of the ſame A. 
who held a moiety of the aforeſaid meſſuages and lands for her 
purparty, and of B. the daughter and the other heir - = 

d | 1 atorelal 


(a) Note; The form of the writ, when all the lands in fee-fimple are 


 aliotted to the elder ſan, and all the intailed lands to the younger, whe 


aliens and dice, without ſaying una cum, & c. 20 H. 6. 13. 
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Another Writ of Formedon in the Deſcender. 


—— 


aforeſaid A. who held the other moiety of the ſame meſſuages 
and lands for her purparty, by partition thereof between them 
made (which ſaid B. as filter and heir of the ſaid M. held the 
moiety aforeſaid falling to the aforetaid M. after the death of | 
the {aid M.) ought to deſcend to the aforeſaid H. the ſon and oY 
heir of the aforelaid B. &c. £ 4] 
And the writ is good, becauſe by the death of one ſiſter 
: without iſſue the partition is made void, and the other ſhall 
have the whole land as heir in tail. 5 
V D And if a man give lands in tail unto I. his daughter, and to 
8 the heirs of her body, and I. hath iſſue two daughters, and 
: dieth, and they enter and make partition between them, and 
1 _ afterwards one of the daughters hath iſſue two daughters, and 
one of the two daughters hath iſſue tour daughters, and die, 
and afterwards the aunt who was one of the daughters of the [ 2:5 J 
donee dieth without iſſue, &c. and a ftranger abateth; the | 
tour daughters, and the iſſue of the other ſiſter, ſhall have a 
{ormedoa in ſuch form: | 
That, &c. he render, &c. three meſſuages, one hundred 
acres of land, and twenty acres of meadow, and one hundred 
billings rent, with the appurtenances in N. which together 
with the manor of B. with the appurtenances, A. gave to I. 
his ſon and to the heirs of his body iſſuing, and which aſter 
the death of the aforeſaid I. and of C. the daughter and one of 
the hejrs of the ſame I. (who held the ſame tor her purparty 
falling to her after the death of the aforeſaid I. of the ſaid ma- 
nor, meſſuages, land, meadow and rent, by partition between 
her the ſaid C. and D. the daughter and the other heir of the 
lame I. thereof made) aud of the aforeſaid D. and of A. and 
E. the daughters of the ſaid D. ought to deſcend to the afore- 
lad Margaret, Wen x Katherine and Conſtantine, the + 
daughters of the aforeſaid A. (and T. ſon of the aforeſaid E.) 
and coufins and heirs of the atoreſaid C. &c. 
a And if the moicty of any land be given to the huſband and 
vite, and unto the heirs of two bodies begotten, and they have 
iſſue four daughters, and die, and the ſiſters enter and make 
partition betwixt them, and afterwards the two ſiſters die 
without iſſue, and the third ſiſter alieneth, and dieth without 
ſue; the fourth ſiſter ſhall have a ſormedon in this form: 
And which aſter the death of the aforeſaid Roger and Ag- 
les, and of Alice ihe younger daughter and one of the heirs 
vt them the ſaid Roger and Agnes, (which ſame Alice the 
!ounper held the ſaid fourth part for her purparty falling to 
er of the aforeſaid moiety, by partition between her and Iſa- 
| bel and Alice the elder and the aforeſaid Maud, the daughters 
e are ad three other heirs of the aforeſaid Roger and Agnes = 
wife, 
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Another Writ of Formedon in che Deſcender, 


wife, thereof made) and of the aforeſaid Iſabel daughter oj 
Roger, and of Alice the elder, ought to deſcend to the afore. 
om Maud the fitter and heir of the fame Alice the younger, 
c. | | | 
And to make a full declaration of the caſe of formedon in 
the deſcender, upon which the writ is founded, it is neceſſt 
to have the pedigree made inthe writ, which you ſhall ſee her: 


following: 
Henry Ruſſel. 
Elizabeth his wife. 
Henry Ruſſel. 
Joan. John. Alice. 
— 3 — 4 
Joan, Maud Margaret, 
John married Will. Harper. 
Gifford. to F, | 


Roger. Joan, Thomaſin, Margery, Iſabel. 
| Nunn, e Thomas Thomas, 


otre. enros. Cole. Trevethen. 
| | 
Hen ry Ral ph. 
Gifford. Trevether. 


Henry Ruſſel gave land to Henry Ruſſel and to Elizabeth 
his wife, to Henry their ſon, and to the heirs of the ſad 
Henry the ſon of his body lawfully begotten, and died, and 
after Henry Ruſſel the Car and mother died, and Henry 


Ruſſel the ton was ſeiſed by force of the tail, and had iſſue 


Joan, John and Alice, and Alice had iſſue Joan, Maud and 
Margaret, and Joan was married to John Gifford, who hat 
iſſue Henry Giftord ; and Maud was married to F. and had 
iſſue Joan, married to Joan Botreux, Thomaſin married t 
James Penros, Margaret married to Thomas Cole, and Iſabe 
married to Trevethen ; and Iſabel had iſſue Ralph Trevethen; 
and Margaret was married to William Harper: And Herr 
Ruſſel the ſon died. and John his brother entered and wa 
ſeiſed by force of the tail, and died, and a ſtranger abate, 
and all the heirs in tail are dead, but Margaret Harper th: 
wife of William Harper, Henry Gifford, Thomaſin marrie 
to James Penros, Joan Botreux married to John Botreux, and 
Margery Cole married to Thomas Cole, Joan, Margaret, and 
Ralph on of the ſaid Iſabel; now theſe coparceners {hall jon 
in the formedon, and the writ ſhall be ſuch ; The 


Writ of Inſimul tenuit. 


The king to the ſheriff, &. Command Reginald Rees, 
thar, &c. he Tender to William Harper and Margaret his wile, 
Heary Gifford, James Penros and Thomaſin his wife, John 
Botreux and Joan his wite, Thomas Cole and Margery his 
wife, and Ralph Trevethen, the manor of R. with the ap- 
purtenances, which Henry Ruſſel gave to Henry of Ruſſel and ( 
E. his wiſe, and to Henry the ſon of them the ſaid Henry of 
Ruſſel and Eliz. his wife, and to the heirs of the body of him 
the ſaid Henry the ſon of Henry iſſuing, and which after the 
death of the aforeſaid Henry ot Ruſſel and Eliz. his wife, and 
of Henry the ſon of Henry, and of John the ſon and heir of 
the ſame Henry the ſon of Henry, and of John the brother 
and heir of the ſame John the ſon of Henry, and of Alice 
the fiſter of the ſame John the brother of John, and of Joan 
one of, and of Maud the other of the daughters of the fame 
Alice, and of Roger the ſon of the atoreſaid Joan the daugh- 

ier of Alice, and of Joan one of the daughters of the afore- 96 
ſaid Maud, ought to deſcend to the aforeſaid Margaret the 4 
wite of William, the third of the daughters of the aforeſaid 


8 Alice, to Henry Gifford ſon of the aſoreſaid Roger, and to 
Thomaſin the wiſe of the ſaid James, and to Joan the wife of 

h the ſaid John, and to Margery the wife of the ſaid Thomas, 

: the other daughters of the ſaid Maud, and to Ralph the ſon 
of the ſaid Iſabel daughter of Maud, and couſin and heir of 

F the aforeſeid John the brother of John, &c. | 

lf . 3 EY | 

"Wl 4rother Mit of Formedon in the Deſcender, 

2 called Inſimul tenutt. 

enry e | 

iſſue ; 

| and WA | "HERE is another manner of writ of formedon in the 

o hat deſcender, which is called formedon qui inſimul tenuit; 

1 had and that writ lieth by one coparcener, or by one heir in gavel- 

ed 10 kind of lands intailed, where they hold the lands intailed in 

ſabe! coparcenary without any partition made between them of the 

ethen; lame, and afterwards one coparcener doth alien her part unto 

Henry 2 ſtranger in fee, and dieth without iſſue, or hath iſſue, and 

18 dieth; or if ſhe dieth ſeiſed, and hath ifſue, and a ſtranger 

thated, oth ouſt the iſſue, or the other coparcener doth put out the 

per the iſſue, the iſſue, or he who is heir to the tail of thoſe lands, 

married ſhall have that writ of formedon againſt the ſtranger, or the 

ax, and other coparcener, who deforced her of the land. | 

m_ The king to the ſheriff, &c. Command the abbot of Weſt⸗ 


all join minſter, Kc. that, &c. he render to B. and I. his wife, two 
parts of thirty ſhillings rent of one thouſand white loaves of 
The bread of the price of twenty ſhillings, and of five flaggons of 


ale 


Writ of Infimul tenuit. 


ale of the price of ten pence, with the appurtenances in B. 
which together with a third part (a) of the 0 ſhillings rent, 
bread e ale, with the appurtenances in the ſame town, A. 
gave to G. and B. his wife, and to the heirs of the bodies of 
them the ſaid G. and B. iſſuing, and which after the death of 
the aforeſaid G. and B. and of R. the ſon and heir of them the 
ſaid G. and B. and of T. the daughter and heir of the ſame 
R. and of W. the ſon and heir of the ſame T. and of M. the 
ſon and one of the heirs of the ſame W. (who held thoſe two 
parts and the ſaid part together with K. the daughter and the 
other of the heirs of the e W.) and of L. daughter and 
heir of the ſame M. and of the aforeſaid K. aunt of the afore. 
faid C. and of F. daughter of the ſame K. ought to deſcend to 
the aforeſaid I. the daughter of the aforeſaid F. and couſin and 
heir of the aforeſaid D. by the form of the giſt aforeſaid, &. 

And by that writ it ſeems, that I. is ſeiſed of the third pan 
of thoſe rents; and bringeth this writ of two parts of that! 
rents. 1 

And there is another writ of formedon and inſimul tenuit, 
where he ſhall make his demand by the name of the moiety, 
and that 1s where one coparcener 15 deforced of her part, and 
| the other coparcener is in poſſeſſion of her part; and the wn 

is ſuch; | | 

Command the abbot of Weſtminſter that, &c. he render to 
B. and I. his wife, the moiety of thirty ſhillings rent, and of 
the rent of a thouſand white loaves of bread of the price of ten 
ſhillings, and of five flaggons of ale of the price of ten pence, 
&c. with the appurtenances in the city of Weſtminſter, which 
together with another moiety of the ſame thirty ſhillings rent, 
and of the rent of bread and ale, with the appurtenances in 
the ſame city, A. gave to G. and B. his wife, and to the heirs 
of the bodies of them the ſaid G. and B. iſſuing, and which 
aſter the death of the ſaid G. and B. and of F. the ſon and 
heir of the ſame G. and B. and of T. the ſon and heir of the 
ſame F. and of W. the ſon and heir of the ſame T. and of R. 
the ſon and one of the heirs of the ſame W. (who held the 
ſame, and the aforeſaid other moiety, together with M. th: 
daughter and the other heir of the aforeſaid W.) and of E. th: 
ſon of the ſame R. ought to deſcend to the aforeſaid I. th: 
daughter of the aforeſaid E. and couſin and heir of the afore- 
ſaid R. &c. oy | 

And it appeareth by that writ, that one coparcener ſhall ( 
have the writ of formedon in the infimul tenuit againſt a ftrat- 
ger upon the poſſeſſion of his anceſtor, without naming the 
other coparcener who hath her part in poſſeſſion. Apt 


() Note; Theſe words are neceſſary. 5 H. 5. 8. 


The ſhall not ſay inſimul tenuit, &c. becauſe her mother was 


* 


Writ of Inſimul tenuit. 


And if a man do bring a formedon in the deſcender upoti 
the ſeiſin of his brother, and as heir to his brother; he ſhall 
not mention in the writ; that his brother is dead without iſſue: 1 
But if a man bring a formedon in the deſcender as couſin and | = 
heir to him, he ought to mention in the writ how he is couſin 5 
and heir to him, and he ought to make himſelf heir to him 
who was laſt ſeiſed, and that by the ſame writ. Beal Fe po 
D And a man ſhall have a formedon in the deſcender upon a 
gift in tail made after the ſtatute de donis, if the alienation be 
made after the ſtatute, and not before. | | 
E And if lands in tail deſcend to two coparceners, and one 40 Ed. 3-3. 
entereth into the whole, and the other hath iſſue and dieth, 4 Ed. 5. 9. 
and ſhe which entereth into the whole dieth without iſſue, the contr. 43. 
iſſue of the other coparcener ſhall have ſeveral (a) writs of by 
formedon, one of ſeiſin of the grandfather, and in that writ '” 6. 48. 
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never ſeiſed; but of the other moiety of the land of the ſeiſin 

of her aunt, the writ ſhall ſay, qui inſimul tenuit with her 

mother; for that ſeiſin was a ſeiſin to her mother, if he would, 

Ke. And if one coparcener after the death of the anceſtor 

enter into the whole, and alieneth in fee, and dieth without iſ- 

ſue, the other coparcener ſhall demand the moiety as heir unto 

her father, and the other moiety as heir unto her ſiſter, 3 
A And if the heirs in tail of gavel-kind bring a formedon in 498 

the deſcender, the writ ſhall be of common form, as the writ [ 217 J 

ot ſormedon brought by ſiſters, and in the count he ſhall ſhew 

the cuſtom, | 1 | 

A SEO ſhall be brought of gorſes, but not of an ad- 
VOW1ON, 

And if tenant in tail be indebted to the king in the Exche- 
quer, and dieth; and his heir entereth into the lands, and 1s 
liſtrained in the entailed lands for the king's debt: Now if the 
'ather's executors have aſſets or goods, or if the father hath 
lands in tee-ſimple in the hands of others, which he hath alien- 
ad; the heir in tail ſhall have a ſpecial writ unto the treaſurer 3 Eliz. 240. 

| " and b. accoi d- 
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(a) See accordingly adjudged, 40 Ed. 3. 8. where the caſe is, donee in 
al had iſſue two daughters A. and B. A. enters into the whole; and aliens 
in fee, and dies without iſſue, B. has iſſue C. and dies, C. brings a forme- 
con, quæ poſt mort. A. donee and B. filiz of the donee deſcend? debet to 
the demandant (of one moiety) and for the other moiety, quz poſt mort. 
of the donee, and A. filiz & unius hæredis of the donee for the one moiety, 
ind for the other to B. the heir of A. qui inſimul, & c. adjudged, 43 Ed. 
3-16, 17. Vet ſee per cur. 19 H. 6. 45. if the one parcener enters into 
the whole, and after dies, and the other has iſſue and dies, the iſſue ſhall 
have a formedon againſt the tenant in poſſeſſion of her mother, ſuppoſing 
4594 infimul tenuit with the aunt, for the poſſeſſion of one is the poſſeſſion 


Dans 2 . — —— — — —— 
- RR LET - 8 * — 
— On. 0 T s SS 2 of 
CP IIFD 2 L OTE . JETER wang * a a watt 
ions —_ f $ 7 — — 
— nn * Ne 9 Mt. * * 


ä —— ——— 


of he other. 


N yu. © EA 


| 
' 
{1 
l 
| 
| 
| 


Writ of Inſimul tenuit. 


ant, but ib. and barons of the Exchequer, rehearſing the whole matter; 


249. per 


commanding them that they do en 


quire thereof; and if it be C 


Brown held true, that they do ſurceaſe to charge him upon the entailed 


contra. 


lands; and the writ is ſuch: 

The _ to his treaſurer and barons of the Exchequer, 
greeting: R. the ſon of I. of W. hath ſhewed unto us, that 
although he doth not hold lands or tenements which were his 


dhe aforeſaid I's, ſaving twelve meſſuages and two ploughlands 


4 Eliz, 240. 


in I. with the appurtenances, which the aforeſaid I. and C. 
his wife, mother of the aforeſaid R. whoſe heir he is, held to 
themſelves and to the heirs of the bodies of them the ſaid 1. 
and C. iſſuing of the gift and grant of H. of C. by a fine 
thereof levied in the court of lord E. &c. our grandfather, and 
which after the death of the aſoreſaid I. and G. came to the 
hands of him the ſaid R. by virtue of the ſine aforeſaid; you 
nevertheleſs diſtrain him the ſaid R. in the lands and tene- 
ments aſoreſaid, which are ſo holden in fee- tail, for one hun- 
dred pounds to us for arrearages extended by you of the manor 
of Orford, of the aforeſaid I. after we took upon us the go- 
vernment of the realm; and the tenements aforeſaid, ſo given 
and granted to the ſaid I. and C. in fee tail, are committed to 
be rendered, you omitting as well the inheritance of the afore- 
ſaid I. as the tenants of the lands and tenements which were of 
him the ſaid I. in fee-fimple, which of right ought to be 
charged with his debt, and have ſufficient whereof thoſe debts 
me, 4 levied, and diſquiet and unjuſtly N him many 
ways upon that occaſion, &c. whereupon he hath beſought us 
to provide for him a remedy: We being unwilling that the 
aforeſaid R. ſhould be injured in this matter, command you, 
that if it ſhall appear to you in a legal manner, that the mel. 
ſuages and lands aforeſaid were given and granted to the afore- 
ſaid I. and C. in manner aforeſaid, and that he the ſaid R. 
doth not hold any other lands and tenements which were 0! 
the aforeſaid I, ſaving the ſame meſſuages and land, which 
came to his hands by virtue of the fine, and that the ſaid heir 
or the tenants aforeſaid, have ſufficient whereof the ſaid debts 
may be levied, as is before ſaid, then cauſe the ſaid R. to be 
diſcharged and acquitted of the aforeſaid one hundred pounds 
towards us, charging thoſe who, thereupon, of right ought 
to be charged, as hail be juſt, Witneſs, &c. 

And by that writ it appeareth, that if the heir or the other 
tertenants were not ſufficient for to pay the debt, the lands 
which the heir hath in tail ſhall be charged; ſor ſome ſay that 
the king is not bound by the ſtatute of donis, &c. but that he 
is in the ſame caſe he was before; quzre thereof (a). 4 


(a) Note ; Stat. 33 H. 8. c. 39. makes the heir in tail liable. 


Writ of Formedon in the Remainder. 


come indebted to the king, &. If the alienee be diſtrained 
for that debt, he ſhall have a ſpecial writ to the treaſurer and 
barons of the Exchequer, rehearſing the whole matter, com- 
manding them for to ſurceaſe, &c. | 

And Jo if a man be diſtrained for a debt or duty due to the 
king, as executor, or as pledge for him who 1s the king's deb- 
tor, he ſhall have a ſpecial writ unto the treaſurer and barons 
of the Exchequer to inquire thereof, and to do right (a). 


Writ of Formedon in the Remainder. 


D 1 writ of formedon in the remainder lieth, where a man 
giveth lands to one in (5) tail, the remainder unto ano- 
ther in tail, and afterwards the firft tenant in tail dieth with- 
out iſſue of his body, and a ſtranger doth abate and deforce 
him in the remainder; he in the remainder, or his heir, thall 
have that writ of formedon in remainder. And ſo if the firſt 
tenant in tall alieneth in fee, and djeth without iſſue of his 
body begotten, he in the remainder in fee ſhall have a writ of 
formedon in the remainder to recover his eftate, &c. 
E Andifa man giveth lands for term of life, the remainder to 
another, and the heirs of his body begotten, and the tenant 
tor liſe dieth, and a ftranger abateth and deforcech him in the 


remainder, that he cannot enter, he in the remainder, or his 

heir, ſhall have a formedon in remainder to recover his eſtate, 
Up &c. 
E So iſ a man make a gift in tail, the remainder in fee to ano- 
N ther, and the tenant in tail alieneth in fee or in tail, or for 
. lite, and dieth without iſſue, he in the remainder, or his heir, 
0 {hall have a formedon in the remainder to recover that land. 
h And it ſeemeth the ſame law ſhall be, if a man leaſe lands 
ir tor term of life, the remainder to another in fee, and the te- 
15 rant for life doth alien in fee, or in tail, or for liſe, and dieth, 
be aud a ſtranger abateth and deforceth him who ought to have 
fi) 83 2 the 
ht | | 

) Note; Regularly where proceſs is by ſummons, attachment. and 

zer 5 ( 9 after nihil returned on the ſummons, a capias ſhall iſſue. 
A Note ale; If the original formedon be returned tarde, the turomoens 
he Leut alias is inſtead of a new original, and there ſhall be nine returns be- 

oy the teſte and return, and it ſhall be a fi fecerit te ſecurum, Dyer 
And % And ſo it is, if the iſſue of the ifſue in tail dies without iſſue, for 


then on the whole matter, the tenem in (ail is dead without iſſue; by 
Dyer 4 Eliz, 233. | 


And if a man do alien his lands in fee, and afterwards be- 


499 


Writ of F ormedon in the Remainder. 


the remainder; then he in the remainder, or his heir, ſhall 
have a formedon in the remainder to recover that land; quod 
'Y vide 24 Ed. 3. | | 

; 1 And that appeareth to be but reaſonable, becauſe he hath 


right for to have the land; and then it is but reaſon that he 
have an action for to recover the ſame : And that appeareth 
by the ſtatute of Weſt. 2. cap. 24. which willeth, quod quo- 
tieſcunque de cztero evenerit in cancellar quod in uno caſu 
reperit' breve, in conſimili caſu cadente ſub eodem jure, & fi- 
500 mili remedio indigente; concordent clerici in canc' in brevi 
faciend', For which it ſeemeth that ſuch writs are granted. 
And alſo upon the ſtatute of donis conditionalibus, there is 4 
not the writ of formedon given by expreſs words, but a writ 
of formedon in the deſcender ; but yet it was never doubted, 
but that if a man make a leaſe for life, the remainder in tail to 
another, that he in the remainder in tail, or his heir ſhould 
have a writ of formedon in the remainder, after the death of 
the tenant for life, if he were deforced of the land: and 
that is by equity of the ſtatute of donis, as it ſeems: For no 
formedon in the remainder is given by any ſtatute ; and there- 
fore it ſeems it ſhall be taken by equity of the ſtatute; yet ſome 
have doubted thereof; and the form of the writ for him who 
claimeth the remainder in fee-fimple, after the eſtate-tail de- 
termined, is ſuch : . ; 
The king to the ſheriff, &c. Command A. that, &c. he 3 
render to B. one meſſuage, twenty acres of land, &c. which 
Ci. gave to D. and to the heirs of his body iſſuing, ſo that if 
the ſaid D. ſhould die without heirs of his body iſſuing, the 
aforeſaid meſſuage and twenty acres of land with the appurte- 
nances, ſhould remain to the aforeſaid B. and his heirs, and 
which after the death of the aforeſaid D. _— to remain to 
the aforeſaid B. by the form of the gift aforeſaid, becauſe the 
aforeſaid D. died without heir of his 5 0 iſſuing, as it is ſaid, 
and unleſs, &c. then ſummon, &c. 
And for the heir of him upon whom the remainder was en- 
tailed, thus: | ee, 
(a) And which after the death of the aforeſaid D. and B. ( 
ought to remain to the aforeſaid I. ſon and heir of the afore- 
ald B. by the form of, &c. becauſe the aforeſaid D. died with. 
out heir of his body iſſuing, as it is ſaid, and unleſs, &c. 9 
And if a leaſe be made for term of life, the remainder 
anto another, and to the heirs of his body begotten ; now af- 
ET - wr 


(a) See 5 Ed. 3.25. 6 Ed. 3. 9. 7 Ed. 3. 4. The writ is good with- 
out ſaying per Mortem B. for that is ſuppoſed by ſaying filius & heres. 
See 11 Hñ. 6. 43. 5 

(5) See 31 Ed. 3. Brief 328. In deſcender in a ſeire facize. 


Writ of Formedon in the Remainder. 


ter the death of tenant for life, if he in the remainder be de- 


forced of the land by abatement of a ſtranger, then he ſhall 


have ſuch writ: 

Which A. gave to B. for the life of him the ſaid B. ſo that 
aſter the death of him the ſaid B. the ſaid meſſuages, and twen- 
ty acres of land with the appurtenances, ſhould remain to D. 
and to the heirs of his body iſſuing, and which after the death 
of the aforeſaid B. and D. ought to remain to the aforeſaid W. 
the ſon (2) and heir of the ſame D. by the form of, &c, 


D And if a reverſion be granted to another in tail, and the 2 & 3 Ma 
nant for life dieth ſeiſed, and the firanger abates and enters Dyer 123. 
the land; the grantee in reverſion ſhall have a formedon in 6 Ed. 3. 35. | 


ſuch form; | | 
Which G. gave to T. for the life of him the ſaid T. and 
which the ſame G. afterwards granted to the aforeſaid P. and 
M. ſome time her huſband, to have after the death of the 
aforeſaid T. to the aforeſaid P. and M. and to the heirs of the 
body of them the ſaid P. and M. iſſuing, and which after the 
death of the aforeſaid T. ought to remain to the aforeſaid M, 
by the form of the grant aforeſaid, &c. | 
E Andif A. give a manor except thirteen ſhillings and four 
pence rent to R. and I. his wife, and to the heirs of their two 
bodies begotten, and the remainder to one I. in fee, and after- 
wards R. aliens one houſe and one acre of land to one man, 
and three acres to another, and two acres of land to a third 
perſon, and the reſidue of the manor unto one B. in fee, ex- 
cept the rent of thirteen ſhillings and ſour pence, and after- 
wards the huſband and wife die without iſſue betwixt them; 
he in the remainder ſhall have ſuch writ againſt the alienee: 
Command D. that, &c. he render to L the manor of F. with 
the appurtenances, except one meſſuage, ſix acres of land, and 
thirteen ſhillings and four pence rent in the ſame manor. And 
command G. that, &e. he render to the ſame I. one meſſuage 
and twenty acres of land with the appurtenances in F. And 
command T. that, &c. he render to the ſame I. three acres of 
land, &c. And command L. that, &c. he render to the ſame 
I, two acres of land with the appurtenances, &c. which A. 
gave to R. and I. his wife, and to the heirs of the bodies of 
them the ſaid R. and I. iſſuing, ſo that if they the _ = _ 
: Fe . ſhould 


(a) Note z If he demands as couſin and heir to D. he may ſay ut con- 
ſanguineo & hæredi prædict' D. or he may ſay, remanere debet dicto filio 
oy 2 G. filii & hæredis dicti D. & c. Adjudged int' Freke and Bin- 
ord, 

Note; The poſt mortem is ſufficient for the eſtate for lif 


5 e, without 
be wing the death with the eo quod, &c, Dyer 349. 
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B. and C. in tail, the iflue 


Writ of Formedon in the Remainder. 


I. ſhould die without heirs of their bodies, &c. (2) the afore- 
ſaid mefluages, fix acres of land and manor, except the meſ- 
ſuage, fix acres of land and rent aforeſaid, ſhould remain to 
the atorefaid I. and his heirs, &c. 

And by that it appeareth, that a man ſhall have a writ of 


formedon in remainder againft ſeveral tenants by divers pra- 


cipes in one writ. | | | 
And if a man leaſe lands for life, the remainder in tail, &c. 
the remainder over in fee to another, and the tenant for life 


dieth, and the tenant in tail alieneth in fee, and afterwards the 


alienee doth alien two parts of the land to one terant, and the 
third 3 of the land to another tenant, and then the tenant 
for lite dieth, and then the tenant in tail dieth without iffue: 


he in the remainder in fee ſhall have a formedon in the re- 


mainder, in ſuch form: 


Command A. that, &c. he tender to B. two parts of one 


meſſuage with the appurtenances in N. command E. that, &c. 
he render to the ſame B. the third part of one meſſuage with 
the appurtenances in the fame town, which D. gave to C. for 
the life of him the ſaid C. ſo that after the death of him the 
{aid C. the aforeſaid two parts and third part ſhould remain to 
the aforeſaid F. and to the heirs of his body iſſuing, and if the 
ſaid F. ſhould die without heirs of his body iſſuing, the afore- 
faid two parts and third patt ſhould remain to the aforeſaid 
B. and his heirs, and which after the death of the aforeſaid 
C. aud F. ought (b) to remain to the aforeſaid B. by the form 


of the gift aforeſaid, becauſe the aforeſaid F. died without 


heir of his body, as it is ſaid, and unleſs, &c. | 
And by that appeareth how that he ſhall have one writ by 
ſeveral præcipes againſt ſeveral tenants. me 


If a mai leaſe to 6ne twenty acres of lands for life, und di- 


eth, and the reverſion deſcended to his brother, and he dieth, 
and the reverſion deſcendeth to his two fiſters, and they do 
make partition of the lands, and ten actes are aſſigned * — 

| | erat Rips er 


(a) Nota bene; A joint concluſion to ſeveral præcipes, becauſe the ti- 
tle is in one. 8 R. 1. Brief 929. 5 

() But if the remainder had been in tail to the heirs of the body of F. 
and C. had died living F. A. need not make mention thereof. 38 Ed. 3. 
26. And by Paſton, 3 H. 6. 2. if land be given to A. for life, remainder 


to B. in tail, remainder to C. in fee, and B. dies without iſſue living A. 


and afterwards A, dies, C. ſhall have 4 Writ, ſuppoſing the remalnder tail- 
ed, or come to him preſently on the death of A. if he will. And note; 
In this writ no mention is bf the death of C. (who had but an eftate for 
life) in the eo quod, Dyer 349: A gilt was tv A, in tail, remainder to 

| iffue of B. bring a formedon in remainder, et quz 
poſt mort. A. & B. & C. præ ſato petenti ut filio & hæredi B. remanere 
debet, & c. Eo quod prædict' A. obiit fine, & c. and held good without 
ſhe wing the death of C. in the co quad. | 


Writ of Formedon in the Remainder. 


ſiſter to have to her and her heirs, and the other ten acres are 
allotted to the other fiſter and her heirs; and one of the copar- 
ceners grants the reverſion of her part and ten acres to.a man 
and his wife, and the heirs of their two bodies begotten, and 
afterwards the tenant for life dieth, and a ftranger doth enter 
and abate in the land; the huſband and the wits who are in 
the remainder, ſhall have a writ of formedon in the remainder 
in this form: : | 
Command R. of N. that, &c. he render to K. and A. his 
wife, ten acres of land with the appurtenances in M. which 
together with other ten acres of land with the appurtenances 
in the ſame town, R. of S. gave to W, for his whole life, and 
which M. of B. ſiſter and one of the heirs of N. of S. brother 
and heir of the aforeſaid R. of S. (to which ſaid M. the re- 
verſion of the aforeſaid ten acres of land, was aſſigned for her 
rparty falling to her of the aforeſaid twenty acres of land, 
by partition between her and Lucy the ſiſter, Pac Hm other 
heir of the aforeſaid N. of S. thereof made, after the death of 
the ſaid W.) granted to the aforeſaid K. and A. and to the 
heirs of the bodies of them the ſaid K. and A. iſſuing, to have 
after the death of the ſaid W. and which after the death of 
the ſame W. ought to remain to the ſaid. K. and A. by the form 
of the grant aforeſaid, as they ſay, and unleſs they will do it, 
&c. and the ſaid, &c, 8 | 1 | 
A And if he who hath the remainder, or his heir, be once ſeiſ- 
ed of the lands by force of the remainder; then he ſhall never 
have a formedon in (a) remainder for that land, but a forme - 
don in deſcender, becauſe the remainder 1s once executed. And 
no tenant ſhall have a formedon in deſcender, nor in remain- 
der, where he is once in poſſeſſion by force of the entail, or 
by force of the remainder; for after that, he hath poſſeſſion of 
the land by farce of the tail, or by force of the remainder ; if 
he be put out, he ſhall have an aſſiſe of novel diſſeiſin, or the 
writ of quibus, in the nature of an aſſiſe, &c. WH 
(6) If a remainder be given to two or three heirs, and one 
dieth, and the other ſurviveth and afterwards dieth, his heir 
ſhall have a formedon in the remainder, as heir to him, with- 
out mentioning in the writ that he ſurvived the other joint- 
tenant, -&c. : : , 
And in a formedan in the remainder, he ought for to ſhew Plow. g2. a. 
the deed thereof, if the demandant do require oyer (c) of 2 | 


(a) In every writ, if he makes mention of a remainder, he ought to 
ſuppoſe the donee dead without iſſue of his bady, 23 Ed. 3. 27. 

(6) But he ought to make the remainder tailed, or come to both of 
_ by — writ, and ought to ſhew the ſurvivor in his count. 18 Ed. 3. 

3 5 


3. 26. 
le) And ſo, though it be after view, and aid of the king granted. 18 


d. 3. 


ant ſhall ſhew the ſame, and in the count ſhall not mention 


Ant. 196. P. 


Ant. 2 18. 
D. 


See before 


Vide 4 Eliz. 
Nyer 216. 
A 


22 H. 6. 36. 


medon in the deſcender, he ſhall never mention that remainder, 


Writ of Formedon in Reverter. 


deed, but in the count he ſhall not ſpeak of any deed; but the 
tenant ought for to demand oyer thereof, and then the demand- 


the deed. | | 
And it the remainder be once executed in the writ of for-) 


but the general writ of formedon ſhall ſerve in that caſe; as 
appeareth by the rule in the Regiſter (a). 


Writ of Formedon in Reverter. 


1 writ of formedon in the reverter lieth where one giv- x 
eth lands to a man in tail, or in frank- marriage with his 
daughter, and afterwards the donee, or his heirs, dieth with- 
out iſſue of his body; then the donor or his heirs may bring a 
writ of formedon in the reverter againſt him who is tenant of 
the lands ſo given. 

And ſo if one man giveth lands unto another in tail, and the 
donor granteth the reverſion in fee unto another, and then the 
donee in tail dieth without heir of his body, the grantee of the 
reverſion ſhall have a writ of formedon in the reverter to reco- 
ver that land: But if he grant the reverſion unto another in 
tail, and then the donee dieth without heir of his body, then 
that grantee of the reverſion ſhall have a ſpecial writ, as ap- 
peareth before, amongſt the writs of formedon in the remain- 
2 ; and for the heir of the donor the form of the writ 1 

uch : | 

Command A. that, &c. he render to B. one meſſuage and 
twenty acres of land with the appurtenances in G. which C. 
the father of the aforeſaid B. whoſe heir he is, gave to I. and 
E. his wife, and to the heirs of their bodies iſſuing, and which 
after the death of the aforeſaid I. and E. ought to revert to the 
aforeſaid B. by the form of the giſt aforeſaid, becauſe the fax 


I. an 


Ed. 3. 34. But note; The tenant ſhall have no anſwer as to the deed; 
and therefore ſhall not ſay ne dona pas by the deed, but generally ne don 
pas, as the writ ſuppoſes; for the deed is only evidence to make the de- 
mandant reſponſible. 10 Ed. 3. 22. 1 Ed. 3. 49, & c. and therefore the 
tenant may plead non tenure after the deed delivered, See 2 Ed. 3.57 
A variance between the writ and the deed ſhall not abate it. 14 H. b.! 
And note; If he demand by reaſon of a ule limited on the feofiment, he 
need not ſhew the deed. Dyer 277. 
(a) And note; Where a grant is by fine of lands in tail, yet the iſſue 


ſhall have a ſcire ſacias, al hough the father was (never) ſeiſed. 15 K. 
3. Barr. 255. | | 


Writ of Formedon in Reverter. 


L and E. died without heir of their bodies iſſuing, as he ſaith, 
and unleſs, &c. 
F And if lands be given in tail, the remainder to another in 
tail, and afterwards the firſt renant in tail dieth without iflue, 
and the ſecond tenant 1n tail in the remainder doth enter into 
religion, and 1s profeſſed; the donor or his heir ſhall have 
ſuch a writ of formedon in the reverter: | 
Which C. the father of D. whoſe heir he is, gave to F. and 

to the heirs of his body jiſſuing, ſo that if the ſame F. ſhould 
die without heirs of his body, the aforeſaid meſſuages, &c. 
ſhould remain to H. and to the heirs of his body iſſuing, and 
which after the death of the ſaid: F. and after that the afore- 
ſaid H. took upon him the religious habit, ought to revert to 
the ſaid D. by the form of the gift aforeſaid, becauſe the ſaid 
F. died without heir of his body iſſuing, &c. and unleſs, &c. 
5 And if C. give lands in tail to E. and to F. his wiſe, and 
f to the heirs of their two bodies begotten, and the ſaid C. hath 
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b iſſue G. and B. and dieth, and afterwards G. dieth, and B. i 
1 granteth the reverſion to H. for life, and aſterwards E. dieth, | 
v and F. dieth without iſſue of their bodies, &c. B. ſhall have [i | 
þ a formedon 1n the reverter in this form: | i A 
n Which C. gave to E. and F. his wife, and to the heirs of 504 1 
5 the bodies, &c. iſſuing, and which G. the ſon and heir of the | i 1 
| e ſaid C. brother of the ſaid B. whoſe heir he is, aſter the death | Wo 
of of the ſaid E. granted to H. for his whole life, to have after | 220 J 1 
2 the death of the ſaid F. and which after the death of the afore- Wo 
15 ſaid F. and H. ought to revert to the ſaid B. by form of the 1 
5 gift and grant aforeſaid, becauſe the ſaid E. and F. died with- 
1 out heirs of their bodies iſſuing, &c. 2 
And it ſeemeth in that caſe, that if H. had ſurvived F. and 

4 had entered into the land, and had been ſeiſed of the land for 
C term of his life, and then had died, that then the ſaid B. ſhall 
nd not have a formedon in the reverter, but a writ of entry ad 
ch terminum 0 2 But if H. have not entered into the 
he land after the death of F, then the ſaid B. ſhall have the writ 
10 of formedon in the reverter. But if H. have entered into the 
1 land after the death of F. and had aliened the land in fee, then 

B. ought to have had a writ of entry in conſimili caſu during 
7 the life of H. and after the death of H. a writ of entry A 
mh communem legem. 
1. A And if F. leaſe lands unto P. for term of life, and hath iſſue 
he a ſon and a daughter, and dieth, and the ſon granteth the re- 
7 verſion to I. and to the heirs of his body begotten, and after- 
wards the tenant for term of life dieth, and the tenant in tail 


dieth without iſſue, &c. and then the ſon who was donor di- 
eth, the daughter ſhall have a formedon in the reverter in this 


rm: 
Which 


Writ of Formedon in Reverter. 


Which F, gave to P. for his whole life, and which T. the 
ſon and heir of the ſaid F. brother of the ſaid B. whoſe heir 
he 1s, granted to I. to have after the death of the ſaid P. to 

him the ſame I. and to the heirs of his body iſſuing, and which 
after the death of the ſaid P. and I. ought to revert to the ſaid 
B. by the form of the gift and grant aforeſaid, becauſe the 
{aid I. died without heir of his body iſſuing, as he faith, &c. 

And if lands be given in tail, and the tenant in tail hath B 
iſſue two daughters, and afterwards one of the daughters hath 
iſſue a daughter B. and the other daughter hath fue another 
daughter C. and afterwards B. hath iſſue I. and then all the 
daughters die, and then the ſaid I. dieth without iſſue of his 
body, the donor or his heir ſhall have ſuch writ; 

And which after the death of the ſaid E. and F. and of M. 
and A. the daughters and heirs of the ſame E. and F. and of 
I. the ſon of the ſaid M. and heir of the ſame M. and A. 
ought to revert to the ſaid I. of B. &c. becauſe the aforeſaid I, 
fon of the ſaid M. died without heir of his body iſſuing, &c. 

In a formedon in the reverter in his count he ought to lay C 
the eſplees in the donor, and in the donee. | 

In a formedon in the reverter he ought to mention the eldeſt D 
brother who ſurvived his father, &c. becauſe he held the eſ- 
tate, although that he was not ſeiſed of the land; as if the do. 
nor hath iſſue two daughters and dieth, and the eldeſt ſon di- 
eth before he entereth into the land. In a ſormedon in the 
reverter brought by the youngeſt ſon, he ought to mention the 
eldeſt ſon, 5 5 was his brother, becauſe he was once heir to 
the donee; but if the eldeſt ſon die in the life-time of the fa- 
ther, then the youngeſt ſon in the writ (a) brought by him 
ſhall not mention him as heir to the father, becauſe he was 
never heir in facto to the father, but in a writ of right, which 
is called præcipe in capite, brought by the youngeſt ſon, as 
heir to his father, although the eldeſt ſon be dead in the life of 
the father, yet in his count he ought to make mention of the 

eldeſt ſon, becauſe by poſſibility he might have held the eſ- 
tate, and have been heir to his father. 

And if a man pive lands in tail, and the tenant in tail hath E 
iſſue, and dieth, and the iſſue dieth without heir of 500 


(=) See 2 Ed. 3. 28. N. Br. 150. 18 Ed. 2. Formedon 59. The 
plaintiff counts in this writ, that he to whom the tenements were given— 
And held that the right came to the donor, although the donor was dead, 
living the donee in tail. But in a contra formam colla tionis it is other- 
wiſe, F. contra form' coll', 3 Ed, 3. Sce 3 Ed. 3. Formedon 43: 

(b) See 7 Ed. 3. 34. 18 Ed. 3. 28. Eo quod the iſſue died without 
'Nue 3 and ſo the writ ought to be, per Shard, when the iſſue was ſeiſed. 
22 H. 6. 36. 18 Ed. 3. 42. Sec a formedon in reverter awarded good, 


Writ of Ejectione firmæ. 


body beſore he entereth into the land, che donor may bring a 
ſormedon in the reverter, ſuppoſing that the donee died with- 
out iſſue, &e. and that writ was awarded good, M. 18 Ed. 2. 
cauſe the iſſue was not living at the time of the purchaſe of 
he writ; and he cannot have a formedon in the reverter of 

| [ie ſeifin of the iſſue, becauſe the iſſue died before he had any 
{ifin of the land. | | 


Writ of Ejedtione firmæ. 


1 * writ of ejectione firmæ lieth, where a man doth (a) vi , & 2 
leaſe lands for years, &c. and afterwards the leſſor doth Ma. 
ject him, or a ſtranger doth eject him of his term, the leſſee Dyer 117. 
ſhall * a writ of ejectione firmæ; and the form of the bee ave's 
writ is ſuch : 1 
The king to the ſheriff, &c. If A. ſhall make you ſecure, Dyer 228. 
{c. then put, &c. B. that he be before our juſtices, &c. to ſhew 
wherefore with force and arms he entered into the manor of J. 
) which T. demiſed to the ſaid A. for a term which is not yet 
paſſed, and the goods and chattels of him the ſaid A. to the 
value of, &c. found in the ſame manor, took and carried away 
and ejected him the ſaid A. from his farm aforeſaid, and 
other wrongs to him did, to the great damage of, &c. f 
And there is another ſorm of writ, thus: e 
To ſhew wherefore with force and arms into the manor of 506 
B. which I. demiſed to the ſaid A. for the term of ſeven years, 6R. 2. Fitz. 
he entered within that term, and occupied it for a long time, Ejectione 
and hindered him the ſaid A. whereby he was not able to per- firm. e cont- 
cave the iſſues of the manor aforeſaid according to the demiſe 
aoreſaid, and took, &c. the goods, &c. RL.” 
% And in that writ he ſhall recover his term again, if the plow. 222. 
erm be not ended, and the proceſs is attachment and diſtreſs, 1 $aly. f. 
TR | | and 4 os | 
128, d. 


C4 


Poſing that the donee died without iſſue, where he had iſſue, who ſure 
ied and was ſeiſed; contr, in the ſame caſe in a ſcire facias by him in 
under on an eſtate tail, 25 Ed. 3. 49. and per Skip. If the iſſue was 
te) after the death of the donee, he ought to ſuppoſe tnat the iſſue died 
boot iſſue, fed alii contr. 26 Ed. 3. 75. See a ſuppoſal, per mort. 
de donee, eo quod the donee died Without iſſue. - Dyer 216. | 
49) Note; If he be not in actual poſſeſſion at the lime of the ejectment, 
a ws does not lie. Kelw, 120. This writ. lies of a gotſe. Dyer 228. 
5 : 10, Ant. 198. where it lies, vide ibid. and 21 Ed. 4. 10 and 30. 
x $+3- 12H. 4. 0. Dyer 89 i 
, © this writ lies againſt the e jector, though he has alicned. 12 Hf. 
53 Dyer 89. Bona & Catalla omitted. | 
” ad therefore he ſhall not have this writ after a re-entry, by Huſſy · 
4. 11. So entry of the plaintiff pending the writ «bates it. Dyer 
| | 226* 
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Writ of Aiel or Beſaiel. 


and proceſs of utlagary. And Anno 14 H. 7. in ejectione 
firmæ brought againſt a ſtranger the plaintiff had Judgment 
for to recover his term, and thereupon the defendant brought 
a writ of error, and the judgment was affirmed, and execution 
awarded for the —— 11 1 5 


And 17 H. 8. ſuch judgment was given in the Common! 


Pleas, that he ſhould recover his term and his damages. 

Ant. 198, If a man leaſe lands for years, and afterwards ſuffer a feign- 

L 221 J] ed recovery againſt him by a writof entry in the poſt, or other 
writ, if he who recovereth entereth the termor 1hall have an 
ejectione firmæ againſt him by force of the ſtatute of 21 UH. 
8. cap. 15. W the ſtatute giveth him power to retain, 
hold and enjoy his term. And by that it appeareth, that he 
who. recovereth doth wrong unto him, if he ouſt him of his 
term; but before the ſaid ſtatute the leſſee could not have ſuch 
writ, becauſe he who recovered came in by courſe of law. 


And if a man leaſe lands for years, and afterwards granteth | 
the reverſion in fee, and the leſſee attorneth; now if the gran- 
tee of the reverſion do put out the termor, he ſhall have an 

. And ſo if the reverſion do el- | 


ejectione firmz againſt 

cheat, and the lord by eſcheat eject the termor, he ſhall have 

an ejectione firmz againſt him. : 
And if he in the reverſion be a villain, and the lord claim 


the reverſion, and afterwards eject the termor, he ſhall have W 


an ejectione firmæ againſt him. 


% Writ of Aiel or Beſatel. 


Note, that * writ of aiel or beſaiel lieth, where the grandfather 
or great grandfather was ſeiſed in his demeſne as of ſee ; 

make title Of any lands or tenements of fee-ſimple the day of his _ « 
higher than and dieth, and a ftranger doth abate or entereth the ſame day 
his beſaiel, upon him, and deforceth the heir, the heir ſhall have that writ ; 
Faiel or beſaiel, as the caſe is, and it behoveth not that the 1 

ther of his grandfather die ſeiſed; or if he be ſeiſed the day that he died, 


in this writa 
man cannot 


or the bro- © 


be ſaie 5 


3 Ed it ſufficeth to maintain this action; and the form of the with 


Item nota is ſuch : 


Fitz. Atel 6. | | 280 f 
40 Ed. 3.38. It was found by affiſe, that the anceſtor did not die ſeiſed, yet no eto 


pel to have coinage ; for if he were ſeiſed the day in which he died, it en 


226. Yet quere, 13 Eliz. 13. although the plaintiff enters pending the 


writ, he ſhall recover his damages; for it is but an action of one * 


ſaid, that before 14 H. 5. the judgment was only, that the plaintiff ho , 1 


nature. But the entry here ſeemed to be after the term ended ; : 


recover his term. Dyer 12, 


I 

2% 

ILY 
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Writ of Aiel or Beſaiel. 
E The king to the ſheriff, &c. Command A. that juſtly, &c. Ia aiel the 


"A he render to B. one meſſuage with the appurtenances in E. of Lefendant 


| which W. the grandfather of the ſaid B. or grandmother of Ry OR 


on the ſaid B. or _ grandfather, or great grandmother of the = bud 
{aid B. whoſe heir he is, was ſeiſed in his (or her) demeſne as eſt ſon, who 

on [ of fee, upon the day in which he died, as he faith, and unleſs ſurvived the 

he will do it, and the aforeſaid B. ſhall make you ſecure, &c. ziel and p 

* then ſummon, &c. the aforeſaid A. &c. | Fain. 2s p 

_ | : a ä | was abjured, 

K aud afterwards taken, and in eyre adjudged a felon; and good plea. 6 Ed. 3» 

5 Fitz, Aiel. | 

10, | 

8 F And the proceſs in that writ is ſummons and grand ca 


before appearance; and after appearance, if the tenant make 
default, petit on _ be awarded. | 

G Andalthough that the anceſtor go in pilgrimage beyond the 13 Ed. +. 
ſa, and there dieth, yet the writ f aiel — . as is Ade 2. ; 
aforeſaid. Ant. 196. | 

And ſo if the grandfather enter into religion, and is pro- 21 Ed. 3. 10. 

ſeſſed, the heir ſhall have a writ of aiel, if the ſtranger do Br. Coſia- | 
abate, and the writ ſhall be general, and ſhall not ſpeak of his *8© 

am WI £177 into religion, or of his profeſſion, &c. RY 

$5 1 And the aunt and the niece ſhall join in a writ of aiel of 

the ſeiſin of their grandfather, by equity of the ſtatute. And 

the ſtatute ſhall ſerve for thoſe dying ſeiſed before the ſtatute, 

for thoſe dying ſeiſed ſince the ſtatute. 


And two coparceners brought a writ of aiel, and by their 6. In beſaiel, 


count they did ſuppoſe the anceſtor to be great grandfather to the releaſe 

F the one, treſaiel to the other, and yet it was adjudged good. of the aiel 
ther WI And the writ in the Regiſter is ſuch : | 5 Warranty ie 
ſee The king to the ſheriff &c. Command A. that juſtly, &c. 3 1 
ab, e render to B. and C. one mill, &c. of which D. the grand- joinde; f, 
daf faher of the ſaid B. and great grandfather of the ſaid B. whoſe 2tion, 
writ fcirs they are, was ſeiſed, &c. 
the | 
died, 


wilt 


] Writ of Cofinage (a). 


= 508 
co : 

2 THE writ of coſinage lieth, where the treſaiel was ſeiſed 

. in his demeſne as of fee, the day he died, of any N — 

_ | lands 
x in 4 
Dyetz (a) In coſinage a man makes but an oblique deſcent only fro 
Dye m the b 

ſhou 5 rad ” 5 great grandfather, which is four degrees; bs es the 2 

8 a d Ul 


16 


nez!, it is two degrees, 30 Ed. 1. Coſinage 15. 32 Ed. 1. 
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Writ of Ad quod Damnum. 


(a) lands or tenements, and dieth, and a ſtranger doth ente: 
and abate, then his heir ſhall have his writ of coſinage; aud 
the form of the writ is ſuch : "HE 
The king to the ſheriff, &. Command A, that jufily,j 
&e, he render to B. one meſſuage with the appurtenances in N. 
of which (5) W. the couſin of the ſaid B. whole heir he is 
was ſeiſed in his demeſne as of fee upon the day wherein be 
died, as he ſaith, and unleſs, &c, 
And a man ſhall have a writ of coſinage of the ſeiſin of the 
brother of the treſaiel. 6 Ed. 2. Colin. 10, 11.. 
22 Ed. 3. And the heir of the lord who was his treſaiel may haves] 
IF 3 Kent _ writ of coſinage of the rent of the ſeigniory againſt the teran; 
td that if hedeſorce him of the rent, and may count of the ſeifin of his 
treſaielis treſaiel; or it he will, he may have a writ of cuſloms and {:- 
couſin, vices againſt the tenant at his election. . 
46 Ed. 3.15. "as if a man have a writ of aiel, he ſhall not bring a wi 
12 f. 7: 4. of coſinage, and if he do, the tenant may abate the writ by 
„ Gag pleading the ſeifin of the great grandfather; and alſo a nu 
10 Fd. 3.45, thall not have a writ of cofinage of the ſeiſin of his gre 
12 H. 4. grandfather, but ſhall be put to his writ of beſaiel, &c. 


ITY * Nor a man ſhall not have a writ of coſinage of the death d 
10 r. 118. hig uncle, becauſe he may have an aſſiſe of mortdaunceſtor c: 
57 his ſeifin. 


44 Ed.3.13. And coſinage doth not lie between privies in blood, no more 

2 H- 5 1- than an aſſiſe of mortdaunceſtor, but ſhall be put to their nu. 

Coſin. 13. Per obut. ; | £7 ; 4 

14 Ed. 3. And if a treſaiel goech beyond ſea and entereth into rel. 

Coſin. 6. gion, and be profeſſed ; yet the writ of coſinage ſhall be gc 

Supra G. neral, as the writ of aiel ſhall be. And the proceſs is ſur: 
mons, grand cape and petit cape. 


509 Writ of Ad quod Damnum. 


1 writ of ad quod damnum lieth, where a man wi. 
. give lands or tenements in mortmain, as to a religious 
houſe, or to a body politick in fee-fimple, then he ought for 
to have the king's licence and the licence of the chief lords to 
make ſuch gift or grant, and before ſuch licence be granted 


and the courſe is to ſue unto the king to have a licence i 


(a) See contr. that he is put to his writ of right, 22 Ed. 3. 16, 22 E. 

. 13, And note; In ſome writs, when it is paſt the great grapdfathe:, 

ke ſhall be named couſin z but in 2 count ſo named, abatcs it, 15 El. 

Brief 323. 
(5) And he thall ſhew how couſin in his count. 12 H. 4. 1 
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Ky 

ter that writ out of the Chancery, directed unto the eſcheator to 9 
* inquire what damage it would be to the king, or unto other | 1 

perſons, if the king do grant ſuch licence: And upon the re- 1 
ily, | turn of that writ certified in the Chancery, the king ought to ASH 
N ire leave, that he may alien or give in (2) mortmain; and of 
> js that ef ought to be certified into the Chancery under 4 
_ the ſeals of eſcheator and of the Jurors, by whom the inqui- 4 

ſuion was found; and the form of the writ is ſuch: 1 
ther A The king to his beloved I. of K. his eſcheator in the county bY, 

| of L. greeting: We command you, that by the oath of honeſt — 222 J MAX 

vea! and lawful men of your bailiwick, or of your county, by "us 
ant, whom the truth of the matter maybe better known, you di- 14 
his ligently inquire if it may be to the damage or to the prejudice 1 
ſer: ot us or of others, or not, if we grant to B. that he may give 7 

and aſſign one meſſuage, two acres of land and one acre of Wo 
vm meadow with the appurtenances in W. to a certain chaplain to 1 
1 br BY cxlebrate divine ſervice for the ſoul of him the ſaid B. and the 1 
1 ſouls of his father, mother and anceſtors, and of all the faith- | T1 
eat ſul deceaſed, in the chapel of the bleſſed Mary of W. or in the Wo 
g parochial church of the bleſſed Mary of S. every day; to have 1 j 
th of and to hold to the ſaid chaplain and his ſucceſſors celebrating il. Fi 
dr 0: divine ſervice in the x home aforeſaid or in the ſaid chapel for li 14 

the ſouls aforeſaid, every day, as is before ſaid; and if it be to | 8 
mor the damage or prejudice of us or of others, then to what da- Fo 
g nu- mage and what prejudice of us, and to what damage and what 9 fy 

| prejudice of others, and of whom, and how and in what man- Wo 

reli- ner, and of whom or what perſons the ſaid meſſuage, land and Wil 
e ge meadow are holden, and by what ſervice, and how and in | "8 
ſun: what manner, and how much they are worth by the year in 1 

all iſſues, according to the true value of the ſame, and who 

and how many meſnes there are between us and the aforeſaid 


P. of the meſſuage, land and meadow aforeſaid, and what 
lands and what tenements remain to him the ſaid B. beſides 
the donation and aſſignment aforeſaid, and where, and of 
whom or of what perſons they are holden, and by what ſer- 


| will vice, and how and in what manner, and how much they are 
gious worth by the year in all iſſues, and if the lands and tenements 
ht for remaining to the ſaid B. beſides the donation and aſſignment 
rds 10 atoreſaid, be ſufficient for the cuſtoms and ſervices owing to 
nted; be done, as well for the meſſuage, land and meadow ſo given, 
jo ſue a5 for the other lands and tenements retained to himſelf and 
thi! all and a other charges which he ſuſtains, and hath been 
accuſtomed to ſuſtain, as in ſuits, views of frank - pledge, aids, 
22 E. | tallages, 
Ifathe: | | 
E.; 4 Eatry for mortmain. Note; diſſeiſor and.diſſeiſee, tenant for life, 


- he in remainder of a ſcignivry, ſhall have only one year. Kelw. 111. 
£re. 


5810 


alienation his heirs ſhould not have ſufficient lands after 


enter. Kelw. 111. 
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tallages, watches, fines, ranſoms, amerciaments, contribu. 


tions, and other charges whatſoever emerging to be ſuſtained ; 
and that the ſame B. may be put in aſſiſes, juries and other re- 
cognizances whatſoever, as he might be put before the giſt and 


aſhgnment aforeſaid, ſo that the country, by the gift and aſ. 


ſignment aforeſaid, in default of him the ſaid B. may not be 
charged or aggrieved more than uſual, and without delay ſend 
the inquiſition thereupon made diſtinctly and openly to us ir 
our Chancery, under your ſeal and the ſeals of thoſe by whom 
it ſhall be made, and this writ. Witneſs, &c. h 
Or thus: That the heirs of him the ſaid B. may be put in 
aſſiſes. juries and other recognizances whatſoever, as his an- 
ceſtors have been accuſtomed to be put before the gift and af. 
fignment aforeſaid, fo that the country, &c. | 
By which it appeareth, that it 1s damage to the country, 
that a freeholder who hath ſufficient lands to paſs upon aſſiſe 
and juries, ſhould alien his lands in mortmain, by which 


the death of the father to be ſworn in affiſes and juries. 
And by the rule of the Regiſter, if a chaplain or a woman 
will give their lands or tenements in mortmain ; yet in the writ 
of ad quod damnum ſhall be that clauſe, and that they the 
ſaid, &c. may be put in aſſiſes, juries and other recognizances 
whatſoever, by wich it appeareth, they ought to have ſuff- 
cient lands, beſides lands to deſcend to their heirs. 
And if a chaplain and layman will alien in mortmain joint. C 
Iy by licence, then the writ of ad quod damnum ſhal! be in 
this form : | Es 
And that the faid A. and B. and the heirs of the ſaid B. the 
chaplain, may be put in aſſiſes, juries, &c. as the ſaid A. ard 
the anceſtors of him the 1aid B. the chaplain, have been ac- 
cuſtomed to be put before the gift, &c. ſo that the countr;, 
&c. in default of him the ſaid A. and of the heirs of the afore- 
ſaid B. may not be charged, &c. more than uſual, &c. - 
And if one abbot will give lands or tenements in mortmain 
to another abbot or prior or body corporate, yet he ought to 
have the (a2) king's licence ſo to do, becauſe of the words 0: 
the ſtatute of mortmain : So that the lands and tenements 
may not by any means come into mortmain. And there be 
ought for to ſue a writ of ad quod damnum to inquire * 
aforeſaid : But in the writ mall be this clauſe, and that he 
the ſaid abbot, &c. may be put in aſſiſes and juries, &c. 0! 
that clauſe, ita quod patria, &c. ſhall not be put in that wr! 


of ad quod damnum. But now the common experience 
. tha! 


6e) And therefore if the tenant infcoffs the abbot himſelſ, the lord mi 
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that they will not ſue the writ of ad quod damnum when they 
urchaſe leave to alien in mortmain; but the uſe is, to have 
theſe words in the end of the king's patent of licence; and 
chis, without any writ of ad quod damnum, or our other writs 
and inqueſts or commands thereupon, to haye and proſecute. 
But it leemeth thoſe patents are dubious whether they be good 
orno; if it be evidently proved, that ſuch patents are unto 
the damage of others who are the king's tenants, and by which 
the king's tenants ought to have wardfhips or eſcheats, &c. and 
by which the king loſeth the wardſhip of his tenants, or that 
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| the king loſeth any advantage which he might have if ſuch 
patents were not granted. And therefore I conceive that the 
5 beſt courſe is, to ſue forth ſuch writs of ad quod damnum to 
inquire to what damage ſuch licences in mortmain ſhall be to L 223 J | 
0 the king or others, fo that the king be not deceived in his grant. i 
3 And fee a good cauſe for the ſame in the title of Grants in the 7 
h abrilgment. H. 16 Ed. 3. pl. 5 3. Bro. 651. where the charter 8 
r was repealed. e | "_ 
A And there is another writ of ad quod damnum, if it be to . 
an the damage, &c. If the king grant to B. that he may give five 9 
rit | houſes, &c. to C. guardian of the chapel of our lady faint Ma- $ 
he ry, and to his ſucceſſors, guardians and chaplains of the fore- ll 
ces ſad chapel, for the maintenance of the ſaid guardian and 9 
fl two chaplains to do divine ſervice in the ſaid chapel and in FY 
11 6 * church of P. &c. in the honour, &c. and for the ſouls, ä hl | þ 
2 10 B And if the king will give licence to one to grant a rent unto , pg. 1 FR 
an abbot and his ſucceſſors, yet he ought for to ſue forth a 5 1 
the writ of ad quod damnum, if he have not theſe words in the 4 H. 6. 9. 1 
and patent; and this without any writ of ad quod damnum, &c. i 
ac And the form of the writ is fuch: _ : | 
ary If we grant to him the ſaid A. that he may give and affign "= 
fore- one hundred marks rent with the appurtenances in N, to our Wi 
1 beloved in Chriſt the abbot and convent of N. 0 to the prior | | 1 
= and monks in the priory of faint James, Briſtol, (which is a EC: 
* all of the ſaid abby for thoſe abiding there) an find two chap- | | F 
cn _ &c. in the church of the ſaid priory, to hold to the ſame | | "NY 
wh abbot and convent and priory, and monks dwelling in the ſaid | 1 
re a priory, and to their ſucceſſors, to find two chaplains, &c. in 9 , 
wn be = _— of the ſaid priory, as is before ſaid, to celebrate z 
w_ Fees ervice ever day for ever, or not? And if it be ta the »it 
eg | _ r to what damage, &c. and of whom or what per- | Wit 
ag 1 0 aid rent is holden, and by what ſervices, and how and bY 
Nat hat manner, and who and how many meſnes are there, &c. i [$7 
ü as in the firſt writ.) | | 
ord mi! 


1 And 
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And it is not ſaid in the writ what the value is yearly, be- 
cauſe rent ought not to be extended. | © 


And if a man ſue to the king for a licence to give an ad- C 
vowſon to two chaplains and to their ſucceſſors to hold to 
their proper uſe, and that they may hold the ſame to them 
and their ſucceſſors, appropriate for ever, to ſay divine fer- 


vice, &c. he ſhall have a writ of ad quod damnum to inquire 


$12 


2 H. 5. 6, 


what damage ſuch grant would be to the king or others, and 
that writ appeareth in the Regiſter. And in the writ of ad D 
quod damnum the ſubſtance of the licence to alien in mortmain 
ought to be expreſſed. 

nd if a man will exchange lands, tenements or rents with E 


another abbot or body corporate, upon the licence (a) grant- 


ed, he ought to ſue forth a writ of ad quod damnum ; and in 
the writ both the lands which are given, and the lands which 
are taken in exchange, ought to be mentioned, and to inquire 
of them, as afore is fai. 

There is another manner of form of ad quod damnum, F 
where the king granteth a licence unto an abbot or a prior to 
purchaſe twenty pounds land, and afterwards one man will 
on lands to the ſaid abbot of the value of five pounds, ano- 
ther will give him lands of the value of forty ſhillings, and 
another man lands of the value of twenty ſhillings; the form 
of the writ of ad quod damnum ſhall be ſuch: 

The king to his eſcheator, &. We command you, &c. if 


it may be to the damage of, &c. if we grant to A. that he may 


give and aſſign one meſſuage and forty acres of land with the 
appurtenances in the ſame town, and if we grant to E. of F. 
that he may give and aſſign thirty acres of land in the ſame 
town, to ee in Chriſt, &e. to hold to them and their 
ſucceſſors in part of ſatisfaction of twenty pounds of lands and 
rents by the year, which lord Edward lately . N England, 
our grandfather, granted licence to purchaſe by his letters pa- 
tent to them the ſaid abbot and convent, as well of their own fee 
as of other, except of lands and tenements which were holden 
of him our ſaid grandfather in chief: And alſo to I. of N. 
that he may give and affign one meſſuage with the appurte- 
nances in the ſame town to the ſame abbot and convent, to 
have and to hold to them and their ſucceſſors for ever, in ex- 
change for one meſſuage in the ſame town to be _ and 


granted to him the ſaid I. of N. by the ſaid abbot and convent, 


to have and to hold to him the ſaid I. of N. and his heirs, in 
| Eo exchange 


(a) See 19 Ed. 3, Mortm, 8. Both of them were men of re. 
ligion. 
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exchange aforeſaid (as before is ſaid) for ever, or not. And 
if it may be to the damage, &c. (as before). „ 
GC And by that writ it appeareth, that he may have one writ vide 16 
for divers purchaſes to be made; and alſo that a licence made Eliz. Plow . 
unto an abbot, in the time of one king, is good to purchaſe Com, 457 
land in the time of another king. | D. 1 loſt. 
4 There is another writ of ad quod damnum where the king?“ * 
granteth to an abbot or to a biſhop licence for to purchaſe an 
D ' advowſon, and to appropriate the ſame to him and his ſucceſ- 
| {ors for ever. 3 „ 
And another writ where the king granteth unto an abbot or 
E biſhop licence for to appropriate an advowſon whereof they are 
ſeifed in fee in their own right. 5 | 
By which it appeareth, that a biſhop or an abbot could not , 4 Ed. 3. 
have appropriated an advowſon, whereof they were ſeiſed in Quar. imp 
ſee in their own right, without the king's licence; and if they 13. 
did, it was forfeited for mortmain. 21 Ed. 3. 5. 

T And if an abbot holdeth of another man by a certain rent- 38 Adiſe 52, 
ſervice, the lord (a) cannot releaſe unto the abbot that rent Br. Mortre. 
without the king's licence; and if he do, it is mortmain, and 29: it is no 
the king ſhall have the rent: and therefore is the writ of ad 7% main- 

8 . 0 21 Kd. 3. 18. 
quod damnum ordained, that where the lord hath licence to B. Morin 
releaſe unto the abbot that rent, to inquire to whoſe damage 16 & 31. 
the ſame ſhall be, &c. as it ſhall be of lands, &c. is no mort- 


LY 


f There is another form of ad quod damnum where the king main, be 
1 ziveth a licence to alien lands and an advowſon, which are e e 
e holden of him in capite, unto an abbot, and that he do ap- j;,q 
. propriate them, And another form of writ where the king 224 
e granteth a licence to one to alien certain lands, and a reverſion | 
r of other lands, to a chaplain in mortmain. : 
d And if the villain of an abbot or prior do (5) purchaſe lands 813 
iN or tenements in fee, the abbot or prior cannot enter into them 
i without the king's licence; and if he do, it is mortmain. And 
JI it ſeemeth that the law is ſuch, becauſe there is a writ of ad 
en quod damnum in the Regiſter to inquire to whoſe damage the 
J. ame is; and if the king granted ſuch licence unto an abbot or 
be prior, that they may enter into ſuch lands or tenements which 
to heir villains have purchaſed. | 
1 C And fee the ſtatute de religioſis how that caſe ſhall be taken 
wr o be within the words of the ſtatute, or by equity of the ſta- 
at, te, . | | 
in 1 t 2 And 
ge 
(a) But if he releaſes the rent; ſaving to himſelf the ſervices; or if he 
Py **leaſe to hold of him in frankalmoigne, it is not mortmain. 10 Ed. 3.5. 


21 Ed. z. 18. a 10 Ed. 3. Mortm. 17. Bro. Mortm. 31. 
_ (6) But it is ot erwiſe, where the villain has the lands by deſcent. 48 
43-29. 41 Ed. 3. 16. 19 H. 6. 57. 13 Ed. 3. Brief 262, 


19 Ed. 3.57. 
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And it appeareth by the ſeveral forms of writs of ad quod 
damnum which are in the Regiſter, that the writ ought to be 
made according to the letters patent of licence, becauſe he 
ought to rehearſe the effect of * letters patent therein; and 

| therefore the forms of the writs of ad quod damnum do vary 
16 Ed. 3. as the letters patent themſelves do vary. And it appeareth by] 
mY boy the Regiſter, that if a man do purchaſe letters patent of licence 
do give lands unto an abbot. in exchange for a rent, which the 
| abbot releaſeth to him, &c. that he ſhall have a writ of ad quod 
damnum thereupon. „ | 
And if a man do purchaſe a licence to found a houſe with F 
lands, or to make a prebendary, and to give lands to the ſame, 
ou: that he ought to have a writ of ad quod damnum upon the 
Ns 2 
And if a man doth deviſe lands or rents to his executors F 
and to their heirs, to diſpoſe according to his will, and after- 
wards he maketh his will, that they 3 the ſame in mort- 
main; they ought to have the king's licence to make the grant, 
and a writ of ad quod damnum upon the ſame, as appeareth 
by the Regiſter. £2 


- 296E0. 333. If an abbot or a dean and chapter have a rent in ſee mou 6 
2 3 4. Out of lands, and the tenant of the land will grant by his deed, 


cont. that they and their ſucceſſors ſhall diſtrain for that rent in 
7 Ed. 3. 57. other lands, it N eee by the Regiſter, that he ought to 
conly have the king's licence to make fuch grant: Anda writ of 
9H. 6. 9. ad quod damnum ſhall be to inquire what damage or prejudice 
Litt. 48. the ſameſhall be to the king or others, &c. and yet it Is hard to 
41 Ed. 4.16, Prove, how that ſha]l be taken to be within the words of the 
9 H. » ” ſtatute of mortmain, becauſe fuch grant is a 33 grant of 2 
1 Af. 10. rent in fee, although that there were not ſuch rent before to 


Br. Afl.10s. the abbey or dean and chapter. It ſeemeth, that the grant 


made without licence (a) ſhall be as a new grant in law. Ti 


| men quzre, 55 c 

32 H. 6. 2. There is another manner of ad quod damnum, and that is, !! 
my of where the king's tenant will alien his lands which he holdeth 
__ 3. of the king to another in fee, or in tail, or for life, then by 
10 Af, 4. the courſe of law he ought to have the king's licence by hi 
cont. letters patent ſo to do, and before the alienation be made, the 


king ought to be certified by a writ of ad quod damnum what 
damage or prejudice that alienation ſhall- work to the king: 
But at this day that writ is not uſed to be granted, but on!) 
the licence to alien without regard to any writ of ad quod dam 
514 num to inquire thereof. But yet ſuch licence muſt not be al 
lowed of by the juſtices when the ſame is ſhewed, on 

| . ring 


(.) See this ſame caſe in queſtion, 9 H. 6. $ 
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bringing a writ out of the Chancery unto the juſtices, which 
is called quod permittat, &c. for which ſee M. 33 H. 6. 
in title Fines. And the form of the writ of ad quod damnum 
is ſuch: po 

The king to his eſcheator, &c. We command you, &c. 
diligently inquire if it may be to the damage or prejudice of, 
&c. if we grant to I. that he may infeoff P. of his manor of N. 
with the appurtenances, which are holden of us in chief, as it 
is ſaid, to have and to hold to him and his heirs, of us and our 


heirs, by the ſervices thereof due and accuſtomed, for ever, or 


not? And if it may be to the damage and prejudice of us, or 
of others, &c. and what prejudice of others, and of whom, 


and how, and in what manner, and whether the ſaid manor be 


holden of us in chief, (as before is ſaid) or of any other; and 
il of us, then — ſervice, how and in what manner, and 
how much the ſaid manor is worth by the year in all iſſues, 


according to the true value of the ſame; and if any lands and 


tenements remain to him the ſaid I. befides the manor aforeſaid, 
then what lands and tenements, and where and of whom, or 
of what perſons they are holden, to wit, whether of us, or of 
any other ; and if of us, then by what ſervice, and how and 
in what manner ; and if of any other, then of whom, or of 
what perſons, and by what ſervice, and how and in what 
manner, and how much they are worth by the year in all 
_ And the inquifition thereof, &c. diſtinctly and open- 
7, &e. | | 

And if the king will grant a licence unto his tenant who 
holdeth of him in capite to alien unto another in fee, and to 
take back an eſtate unto him and his wife, and unto the heirs 
of their two bodies begotten, from the ſame alienee ; and for 
default of ſuch iſſue, the remajnder unto another in ſee-tail-; 
and for default of ſuch iſſue, the remainder to the right heirs 


of the firſt donee; he in that caſe ſhall have a writ of ad quod ſ 225 1 


damnum, &c. to enquire, &c. and yet ſuch writs are not uſed 
0 be granted upon ſuch licence. | | 
There is another writ in the Regiſter, that if the king's te- 
nant doth alien his lands, of which a woman holdeth part in 
dower for term of her life, and another holdeth other parcel 
thereof for term of her life, and he himſelf holdeth the reſidue 
in fee: Now he ſhall have a writ of ad quod damnum, re- 
hearing all the eftates and licences. | 1 
If the king granteth lands to one for life, and afterwards 


granteth the reverſion to D. in fee, and then D. dieth, and his 


heir granteth the reverſion to R. and W. in fee, and afterwards 
and W. grant the reverſion to M. for life, and all thoſe 
drants are made without licence, and afterwards M. ſueth to 


have 
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have a licence, that ſhe may enter aſter the death of the firſt 
tenant for life; ſhe ſhall firſt have a writ of ad quod damnum, 
to euquire, &. and the writ ſhall be ſuch ; | 
The king to his beloved clerk F. of C. his eſcheator in the 
county of C. e | M. hath beſought us, that, whereas 


A. heretofore granted, that one meſſuage with the appurtenan- 
ces in N. (which is holden of us in chief (as it is ſaid,) and 
which I. and B. his wife, hold for the life of her the ſaid B. 
ought to revert to the aforcilaid A. and his heirs) after the 
death of the ſaid B. ſhould remain to D. and his heirs ; and 
F. the ſon and heir of him the ſaid D. further granted, that 


the meſſuage aforeſaid with the appurtenances, (which ought 


to revert to him the ſaid F. and his heirs, by reaſon of the 
grant and attornment to him in this behalf made) after the 
death of the ſame B. ſhould remain to R. and W. and their 
heirs ; and they the ſaid R. ana W. granted, that the meſſuage 
aforeſaid with the appurtenances, (which ought to revert to 
them the ſaid R. = W. and their heirs, after the death of the 
ſaid B. by reaſon of the grant and attornment aforeſaid to them 
made of the premiſſes) ſhould remain after the death of the 
ſaid B. to the ſaid M. for her whole life, ſo that after the 
death of the ſaid M. that meſſuage with the appurtenances, 
after the death of the ſaid B. ſhould remain to K. and the heirs 
of him the ſaid K. our licence hereupon not being obtained: 
We would grant to her the {aid M. that ſhe may enter the ſaid 
meſſuage with the appurtenances, after the death of the ſaid 
B. and hold the ſame for her whole life, of us and our heirs, 
by the ſervices thereof due and accuſtomed, ſo that after the 
death of her the ſame M. the ſaid meſſuage with the appur- 
tenances, may remain to the ſaid K. and the heirs of the ſaid 
K. to be holden of ys and our heirs, by the ſervice aforeſaid, 
for ever : We being willing to be certified by you, whether we 
may (in this behalf) aſſent to the prayer aforeſaid, without da- 
mage or prejudice of ourſelves, or of any other perſon what- 

oever, command you, that by the oath of, &c. (as above, un- 
til) or of others, if we grand to the ſaid M. that ſhe may enter 
and hold the meſſuage aforeſaid, with the appurtenances, after 
the death of her the ſaid B. in form fore. or not? And 
if, &c. (as before). | 

And by that it appeareth that an ad quod damnum ſhall be 
awarded, where the king granteth a licence unto one for to 
enter into the land, mc land the king might grant for a 
fine for alienation. And alſo it doth appear by that writ, that 
a clerk and a chaplain was then eſcheator of the county. 1 
And if B. the king's tenant doth alien to A. in fee, and C s 


afterwards A. giveth back the ſame lands to the ſame B. and 


E. his wiſe in tail, and chen A. dieth, and then B. dieth wit 


Writ of Ad quod Damnum. 


out heir of his body, and afterwards D. brother and heir of 
A. doth releaſe all his right in the land unto C. who was the 
wife of B. in fee without the king's licence, if the king will 
pardon that treſpaſs for making of that releaſe, a writ of ad 
quod damnum ſhall be awarded to enquire what damage or 
prejudice the ſame ſhall be to the king, and the writ appear- 
eth in the Regiſter ; but ſuch writs are not uſed to be ſued 
forth at this day, but ſuch pardons are allowed for the ter- 
tenant, without any ſuch writ of ad quod damnum. &c. But 
yet if the king be damnified by any ſuch pardon, in any point 
whereof he had notice; whether the ſame ſhall make void the 
rdon or not, quære. | | . | 
D And if the king will grant to one to make a ditch of a cer- 
rain length in his own-land, next to the king's pond adjoining, 
to draw the water from the pool by the ditch to his mill, ren- 
dering yearly to the king and his heirs a certain rent, a writ of 
ad quod damnum ſhall be awarded for to enquire what damage 
the ſame ſhall be to the king, and the writ ſhall recite the 
grant, and the rent reſerved. | 
E Andif there be an ancient trench or ditch coming from the 
ſea, by which boats and veſſels uſe to paſs to the town, if the 
ſame be ſtopped in any part by outrageouſneſs of the ſea, and 
a man will ſue to the king to make a new trench, and to ſtop 
the ancient trench, &c. they ought at firſt to ſue a writ of ad 
quod damnum, to inquire what damage it will be to the king 
or others, 1 N 
F And if the king will grant to any city the aſſiſe of bread 
and beer, and the keeping of weights and meaſures, an ad 
quod damnum ſhall be fir t and when the ſame is 
certified, &c. then to make the grant. 
And it appeareth by the Regiſter, that upon every grant to 
be made by the king, of lands, tenements, liberties, or other 
things, that a writ of ad quod damnum ſhall be firſt directed 
to the eſcheator, to inquire what damage it will be to (a) the 2263 
king or others; and in thoſe writs in the Regiſter, appear no- 
table ſorms of grants made in divers manners; for in eve 
writ the manner of the king's grant, and the effect thereof is 
ſpecified and recited in the writ of ad quod damnum. 
A Andif a man will give lands unto the king in fee, unto the 
intent that the king ſhall give them to a religious houſe, yet 
a writ of ad quod damnum ſhall be directed to the eſcheator 
to inquire what damage that ſhall be to the king, or others, 
if the king ſhould accept thereof, and give the ſame to the 
religious houſe. 
8 And 
(a) Note ; If the king grants liberties; as a market, fair, &c. to the 
ng's nuſance, after the king has loſt any profit, he may have à ſcire fa- 
©125, and repeal the patent, and recover all the profits taken by the paten- 


tee in the mean time, per cur. 11 H.4.5. See 16 Ed. 3 Grants 53 
vt liberties the kipg may grant, Vide poſt, 230. 
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to pay a fine, an 


Writ of Ad quod Damnum. - 


And if the king ſeizeth lands aliened in mortmain, and after- 
wards will give chem again to the abbot, &c. in fee, yet a writ 


of ad quod damnum ſhall be awarded, to inquire to whoſe 


damage it ſhall be, &c. - ; 

And ſo if an abbot purchaſeth lands without licence, and af- 
terwards the king will pardon him for the purchaſe, and grant 
that he may retain and 3 the lands, yet an ad quod damnum 
ſhall iſſue to ing uire, &c. | . 

And if the the king's tenant doth alien without licence, for 
which the king ſeizeth the lands: If the king will reſtore the 
lands, and pardon the treſpaſs, yet the writ of ad quod dam- 
num ſhall iſſue forth to inquire what damage it is to the king, 
if he make ſuch | ra ; but that is not in ule at this day; but 

upon the licence to ,enter, without ſuing 
ſuch writ, | 

If the king be lord, and there be meſne and tenant, and the 
tenant holdeth of the meſne by homage and twenty ſhillings, 
and the meſne holdeth of the king in capite, and afterwards 
the meſne doth releaſe unto the tenant the twenty ſhillings, to 
hold to him and his heirs by homage, and a penny, without 
the king's licence, the king may ſeize thoſe ſervices; and if he 
will by his grant make reſtitution to the tenant paravail, an ad 
quod . — {hall be granted, to inquire to whoſe damage, &c. 

And it appeareth by the Regiſter, that if the king's tenant D 


_ doth 1ntrude after the death of his anceſtor without ſuing his 


livery, if the king will pardon the intruſion, yet a writ of ad 
quod damnum ſhall iſſue to inquire to whoſe damage the kiny's 
pardon ſhall be, &c. | | | 
If a foreſter of the king's foreſts, who holdeth his office of E 
the king, granteth the ſame to another, he 'ought to have the 
king's licence; and before ſuch licence ſhall be granted, a wnt 
of ad quod damnum ſhall iſſue, what damage ſuch licence 


| ſhall be to the king. 


And ſo if the king will licenſe one to cut down his trees or F 
his wood in his foreſt, and to make aſſart of the wood, or to 
put it to tillage, a writ of ad quod damnum ſhall be awarded, 
as appeareth by the Regiſter. | ag 

And if the king will grant parcel of his waſte within hisG 
foreſt to another in fee, rendering rent, and that the ſeoffee 
may incloſe the ſame with a hedge or a ditch, &c. a writ of ad 
quod damnum ſhall be awarded, to inquire to what damage ol 
the king or others the ſaid grant ſhall be, | 

And if he will leaſe the ſame for years, rendering rent, 4 
writ of ad quod damnum ſhall be awarded to the keeper of ths 
foreſt, to what damage of the king or of his foreſt the ſame 
ſhall be. | | : 

And if the king will grant part of his free chaſe to one in 
fee rendering rent, and that he may incloſe the . 
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hedge and ditch, &c. a commiſſion ſhall be directed to certain 

perlons, to inquire what damage to the king or others the 

{ame ſhall be, &c. and thereupon a writ ſhall be directed to 

return the inqueſt and panel before the commiffioners at a cer- 

tain day aſſigned by the commiſſioners ; and the commiſſioners 

ſhall make a precept to the ſheriff to do the fame, and to re- 
turn them at the day appointed by them by their precept. 

u And now it (a) appeareth by thoſe words in the Regiſter, 

| that in ancient times, upon every grant, leaſe, releaſe, con- 

ſirmation or licence to be made by the king, that firft a writ 

of ad quod damnum was to be awarded, 'to inquire of the 

whole truth and every circumſtance thereof, and what damage 

or prejudice the king ſhould have by the ſame ; and upon Rack 

inquiſition certified and returned, to make the grants, releaſes, 

conſirmations or licences. 

But now the experience is contrary, but in the patents of 
grants of licence, they put in the end theſe words, 

And this without any writ of ad quod damnum, or any 
other writ, or inqueſts, or commands, thereupon, to be had, 
done, or proſecuted, &c. | | 

But in patents of lacences, or in a patent of releaſe or con- 
ſirmation made by the king, theſe words, without any writ of 
ad quod damnum, &c. are not in thoſe patents of releaſes or 
confirmations : But yet by reaſon of the ancient courſe and 
form of the Regiſter, it ſeemeth that the patents were the bet- 
ter if theſe words, and this without any writ of ad quod dam- 

num, were put into the patents. Quzere of the rigour of the 
law, what Bal be done in thoſe caſes where the patents want 
thole words, &c. | | | 
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Writ of being quit of Toll. 


HE writ to. be quit of toll lieth, where the citizens or 
las ny of any city or borough have been quit of (5) 
toll throughout the realm by grants of the king's progenitors, 
or by preſcription ; then if the ſaid citizens, or any man of 
the ſaid cities or boroughs, come with their merchandiſes unto 


any 


la) See 2 Ed, 3. 6. 16 Ed. 3. Brief 651, Grants 53. That if 
putent of liberties be made without inquiry by ad quod damnum, by a 
whereof the in erelt of other perſons are prejudiced; the king is ſuppo ſed 
to be deceived, and the patent ſhall be repealed in a ſeire facias. 

15 See 30 Ed. 3. 15. Where is a writ agaiſt the bailiffs, and common 
armers in taking toll, & c. For taking and detaining of goods, & c. con- 
tary to the law and cuſtom of the realm, to the wrong and deſpight of 1.98 
the king, and prejudice of his farm, and to the damage of the plaintiff, 1 

Note; The preſeription ought to be ia the affirmative, viz, to be quit of 
toll, and not that he had not paid toll. 14 H.6. 12. | 
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any ſair or market, and there ſell them, or buy any merchan- 

diſe, if the king's officer will demand toll of them againſt the 
king's charter or againſt the uſage or cuſtom, then they may 
ſue forth and have ſuch writ ; viz. e 

(2) The king to his bailiffs of I. greeting: Whereas we 
granted by our charter to the burgeſſes of our town of S. that 
they and their heirs and ſucceſſors, burgeſſes of the ſame town, 
ſhould be for ever quit of toll throughout our whole realm 
and dominion ; we command you, that you permit thoſe bur. 
geſſes to be quit of yielding toll to you in our ſaid town, ac- 
cording to the tenor of our charter aforeſaid, not moleſtin 
or in any wiſe aggrieving them contrary to the tenor thereof. 
Witneſs, &c. | 

And upon that he may have an alias, a pluries and attach- A 
ment againſt the bailiffs, or thoſe that do grieve him againſt 
the form of the charter : And the pluries is returnable in the 
King's Bench, or in the Common Pleas, at the will of him 
who would have it. And in that writ ſhall be the clauſe, or 
ſignify the cauſe to us. 85 | | 

And if the grant to be quit of toll be of the grant of the 
progenitors, then the form of the writ is ſuch : 

The king to the bailiffs of I. of E. greeting : Whereas 
amongſt other liberties granted to the 3 (5) of our town 
of C. by the charters of our progenitors ſome time kings of 
England, it is granted to them, that they and their heirs for 
ever ſhould be quit of toll throughout our whole realm, which 
ſaid charters we have already confirmed by our charter, and 
have moreover granted to them, that although they have not 
fully uſed any of the liberties and quittances contained in the 
ſame charters until this preſent time; nevertheleſs they, _ 

eirs 


(a) Toll-traverſe lies in preſcription, but not toll-through ; for it is in 
oppreſſion of the people, 22 Aſſ. 58. yet ſee a common perſon may pre- 
ſcribe for toll-through, if he ſhews a reaſonable cauſe, and prove that the 
country has a recompence, 14 Ed. 3. Bar. 275. 5 H. 9. 10. and ſo the 
king may preſcribe for toll-through ; quære, if without ſhewing cauſe, 
11 H. 6. 39. vide infra. | 

(b) Note; Toll-traverſe may be by preſcription or grant; but toll 
through cannot be by either grant or preſcription. 22 Aſſ. 58. 20 Ed. 3. 
Toll 3. Note; Toll-through is in the highway, but toll-traverſe is for 
paſling over another land; yet it ſeems if a highway be in a city or town, 
toll-through may be there by preſcription, 5 H. 75. 10. 13 Hñ. 4. 15. and 
pontaze, murage or ferry may be demanded in a highway by the king“ 
grant, but not in a private way, 13 H. 4. 15. and ſee there that the king 
may grant tronage, and good: And note; Every new office ought to be 
proclaimed as well as granted. Ibid. 

Note; If the king grants to one to be quit of toll, this does not extend 
to cuſtom, as it ſeems, nor is it any bar to a demand of toll by them who 
have toll by a prior grant made to them, 39 Ed. 3. 13. See 18 Ed. 1: 
Lib. Parl. 10. | 
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| heirs and ſucceſſors for the time to come, may enjoy and uſe 
the liberties and quittances aforeſaid, and every of them, wich- 
out diſquietude or hindrance ; we command you, &e. 
But that laſt clauſe ſhall not be in the writ, if the king have 
not made ſuch confirmation to them: And upon that he may 


have an alias and a pluries, and an attachment, if need be, 
againſt thoſe who take the toll, &c. 


Pp And the like writ may be for thoſe who ought to be quit of 


murage, pontage, picage, laſtage, uge, and the like, if 
they — ad = diRurbed. de, pail by 8 

And it appeareth in the Regiſter, that king Edward the firſt 
did grant unto merchants, ſtrangers and aliens, that they ſhould 
be quit of murage, pannage and pontage, &c. If they were 
grieved and diſturbed for the ſame, they ſhould have ſuch writ; 
viz. : | | 

The king to his collectors of murage, pannage and pontage 
in the town of S. greeting: Whereas in n of che 
payments and cuſtoms to us by merchants, ſtrangers and aliens, 
of their goods and merchandiſes brought into our realm, it is 
granted to them by the charter of lord Edward of renowned 
memory, ſome time king of England, our 8 (which 
we have inſpected) that they ſhall come ſa ely and ſecurely in- 
to our realm and dominion with their merchandiſes whatſoever, 
and be free and quit of murage, pannage and pontage, as in 
the ſaid charter is more fully contained : We command you, 
| that you permit B. and his companions, merchants of the com- 
pany of, &c. aliens, to be quit of yielding murage, pannage 
and pontage in the ſaid town, according to the tenor of the 
laid charter, not moleſting or in any wiſe aggrieving them 
contrary to the tenor of the ſame ; and releaſe to them the diſ- 
treſſes without delay (if you ſhall have made any upon them 
on that occaſion) and if you ſhall have levied any thing upon 
them ſince the 20th day of Auguſt in the year, &c. on that 
occaſion, reſtore it to them without delay. Witneſs, &c. 
E And if any city or borough ought to be quit of toll for the 

merchandiſes which they buy in another town or place, if any 
of them be compelled to pay toll, all the corporation may 
bring the writ by the name of their corporation, and may have 
an alias and attachment thereupon, if need be, with theſe 
words at the end of the writ, and the diſtreſs, if any, ſhall be 
made upon them on that occaſion, &c. as before. 3 
F And the like writ a man may have againſt thoſe who will 

compel him to pay a certain ſum of money towards reparation 
of any bridge, of which he ought to be quitted. 

And it appeareth by the Regiſter, that ſpiritual and religi- 
dus perſons ought to be quit of toll, cuſtoms, murage, pon- 


tage 
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tage and pannage, and of the like, for their goods; and fy 
they be troubled to pay the ſame, they ſhall have ſuch writ : 

5 The king to his bailiffs of B. greeting: Whereas eccleſiaſti. 
cal perſons, according to the cuſtom hitherto uſed and ap- 
proved in our realm (a), are by no means bound to yield toll 
pannage and murage of their ecclefiaſtical goods any where in 
the ſame realm; we command you, that you do not diſtrain 

520 K. parſon of the church of E. to yield to you toll, pannage or 
murage of his eccleſiaſtical goods in our ſaid town, contrary | 
to the ſaid cuſtom; yet ſo that he do not exerciſe any mer- 
chandize with the ſame; and the diſtreſs, if any, &c. 
But Herle juftice ſaid, that thefe words, dum merchandiſas 
aliquas, &c. were of no effect, becauſe, by his opinion, they 
are acquit of all things, although they do merchandize : But 
now the ſtatute of H. 8. is, that they ſhall not merchandize. 

And another form of writ for fpiritual perſons is in this 

form : | 
Whereas according to the cuſtom, &c. obtained, ecclefiaſti- 
cal perſons ought not to yield any toll or other cuſtom of their 
eccleſiaſtical goods, or of other things bought for their ſuſten- 

ance; we command you, that you by no means diſtrain A. 

parſon of, &c. to yield any toll or other cuſtom of his eccleſi- 

aftical goods ſold, or of others bought for his ſuſtenance, 

contrary to the cuſtom aforeſaid ; and the diſtreſs, if any, &c. 

(as above). : | | 

By which writs it appeareth how ſpiritual perſons ſhall be A 
diſcharged of thoſe tolls, and impoſitions and exactions for 

their goods which they ſell or buy for their ſuſtenance, &e. 

Tenants of ancient demeſne by the cuſtom of the realm 
ought to be quit of toll, &c. in every market, fair, town or 
city throughout the realm; and upon that every one of them 
may ſue to have letters patent under the king's ſeal, to all the 
king's officers, and to mayors, bailiffs, &c. and the form of 
the patent is ſuch: | 

The king to all bailiffs and miniſters whereſoever appointed 
within our realm of England, greeting : Whereas according 
to the cuſtom, &c. (as above, till) throughout our whole 
realm; we command you, that you by no means diftrain the 
men of our manor of S. (if that manor be of the ancient de- 
meſne of the crown of England) to yield toll to you, &c. ac- 
cording to the faid cuſtom ; and the diftreſs, (if any) &c. In 
witneſs whereof, &c. Witneſs, &c. 

And alfo the tenants of ancient demeſne may have a wit 


directed to the bailiffs or mayor, or others who will _ 
them 
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(a) See Rot. Parl. 8 Ed. 2. m. 4. ſuper petition? decan* & capitul. Lin- 
colon? eſſe quiet? de paviagio. Reſp' quod 1 ipſi vel famuli ſui juvandi ſu- 
* dio mercaturas ererceant ſolvant inde paviagium grout decet, 
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them to pay toll, that they ſuffer them to go quit, &c. and the 
form of the writ is ſuch ; N 1 
The king to kis bailiffs A. &c. of I. greeting: Whereas ac- 
cording to the cuſtom of our realm hitherto obtaining and ap- 
proved, the men and tenants of the ancient demeſne of the 
crown of England are and ought to be quit of yielding toll 
throughout our whole realm; nevertheleſs you grievoully diſ- 
train the men and tenants of the manor of S. which is of the 
ancient demeſne of tha crown of England, as it is ſaid, to 
yield toll to you of their goods and things in the faid town, 
and many ways unjuſtly diſquiet them upon that occaſion, to 
the great damage. of them the ſaid men and tenants, and 
contrary to the cuſtom aforeſaid, as we have received informa- 
tion from their complaint; and we willing that no injury be 
done to thoſe men and tenants, command you, that (if it be ſo) 
then deſiſting for the time to come from bringing ſuch diſtreſ- 
ſes and diſquietudes upon the ſaid men and tenants on that 
occaſion, you permit them to be quit of yielding ſuch toll to 
you of their goods and things aforeſaid in the ſame town, ac- 
_ to the cuſtom aforeſaid, and the diſtreſs, if any, &c. 

And by the writ aforeſaid it doth appear, that tenants in 321 
ancient demeſne ſhall be quitted of toll, as well thoſe tenants 
who hold of the manor which is ancient demeſne, which is in 
the ſeiſin or the poſſeſſion of another man, than of the king. 
a5 the tenants of ancient demeſne, which hold of the manor in 
ancient demeſne, which is in the king's hands and poſſeſſion. 

And it appeareth alſo, that they ſhall be quit of toll for 
their goods and chattels which they merchandize with others, 
as well as for their other goods; for the writ is general, pro 

donis & rebus ſuis. h 

B And it appeareth that that writ may be ſued by all the te- 
nants, as a writ of monſtraverunt ſhall be ſued ; and alſo that 
_ x. "pov perſan who is grieyed may ſue forth the writ, 
if he will. 

And alſo the lord (a) in ancient demeſne himſelf ſhall be 
as well acquitted of 000 throughout the realm, as the tenants 
in ancient demeſne ſhall be; and that a peareth by. the Re- 
viter, of an attachment ſued by the Fs of the manor in an- 
cient demeſne againft the bailifls of C. becauſe they took toll 
af him. And they ſhall not be only quit of toll, but alſo of 
pontage, paſſage, and the like. | 

C And allo they ſhall not be contributary to the expences of 
the knights in parliament; and if the ſheriff will diſtrain 
them, or any of them, to be contributary for their lands in 

ancient 
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(e) Note; It does not appear by this writ, what was ancient demeſur. 
See Regiſter 260, accordant, N. B. 2 Lutw. 1145, 1146. 
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Writ of being quit of Toll. 


ancient demeſne, then they may ſue forth a writ directed to the 
ſheriff, that he do not compel them to be contributary to the 
expences of the knights, &c. Commanding them in the ſame 
writ, that if they do diſtrain them, that they re-deliver the 
diſtreſs, &c. And the writ may be ſued by all together, as a 
monſtraverunt ſhall be directed unto the ſheriff, or by any 
of them who are diſtrained. 

And tenants at will within ancient demeſne ſhall be dif. D 
charged of toll, as well as the free tenants, or tenants for 
term of liſe, or for term of years of lands in ancient demeſne, 
ſhall be diſcharged of toll for their goods, &c. 9 H. 6. 14. 

And (5) ſee 7 H. 7. that a tenant in ancient demeſne may E 
merchandize, buy and ſell, and ſhall not pay toll: And the 


Tame agreeth with the Regiſter. But T. 9 H. 6. it is hold- 


522 
19 H. 6. 66. 
Newton. 


L 229 ] 


en, that they ſhall not pay toll of things coming of their te- 
nements within ancient demeſne, nor for things bought for | 
their ſuſtenance, &c. but for other things it 1s a queſtion : 
But foraſmuch as they ſhall be quit of pontage, murage and 
paſſage, I conceive that they ſhall be quit ot toll generally, 
although they do merchandize with their goods. And the toll 
ought always to be paid by the buyer, and not by the ſeller : 
If it be not by ſome ſpecial cuſtom, &c. | 

And the villains of lords who come to parliament ſhall not F 
be contributaries to the expences of the knights of the coun- 
ties who come to the parliament ; but the lords ſhall have let- 
ters in their own names directed to the ſheriff, commanding 
him that he do not diſtrain their villains to be contributary to 
thoſe expences of the knights, and if he hath diſtrained them, 
to deliver the ſame to the ſaid villains. 1 

n 


(a) The caſe, 7 H. 4. 44. In treſpaſs againſt A. quod telonium aſpor- 


tavit, & illud ſolvere recuſavit, (it was held that the writ was good, and 0 
the firſt words as to the aſportavit void): The plaintiff counts, that the l 
defendant had bought twelve beaſts in his market, and that he came the {i 
next market in the next week, and ſold fix of the beaſts (oxen) and the = 
other fix at a fair there held, &c. Defendant pleads that ke is a tenant of * 
ancient demeſne, & c. and that all thoſe tenants have been free to buy and ; 
{ell beaſts for manuring their lands, &c. without toll, &c. time out of W. 
mind, and that he bought ut ſupra, and ſome he uſed for manuring his an 
land, and ſome he put to;Þaſture to make graſes, and after convenient fo! 
time ſold them, &c. The plaintiff offers to aver, that he bought the ha 
beaſts to re · ſell them, and that he re-ſold them ut ſupra; the defendant 
demurs ; but the opinion of the court being againſt him, he became non- 

ſuit : So that it ſeems for things bought for their ſuſtenance, or manuring 5 
their lands, or concerning huſbandry, they are diſcharged, but not to mer- 1 


chandize; and the merchandize of theſe is different from other merchan- 
dize. See 9 H. 6. 15 and 66. 3 Ed. 3. (Toll) 138. | | 

See goods of the vendor diſtrained for toll; 20 Ed. 3. Avowry 129. 
See 9 H. 6,45. 8 | | 


Writ of being quit of Toll. 


And it ſeemeth reaſonable that the villain may, if he will, 
ſue the writ, as well as the lord, &c. which writs do appear 
amongſt the writs to be quit of toll. 

A And alſo chaplains who are maſters of the Chancery, who 
are attendants at ſhall not be contributary by rea- 
{on of their benefices unto the ex pences of proctors made for 
the clergy who come to the parliament; and if they be, they 
ſhall have a writ to the archdeacon and his officers, command- 
ing them for to diſcharge them, and upon that they may have 
an alias and a pluries, and attachment againſt them; and the 
writ is ſuch: | 

| The king to the archdeacon of Middleſex and his official, 

and to their commiſſary, greeting : Whereas in our parliament 

called together at Weſtminſter in the fourth year of our reign, 
it was there agreed by us, and by the prelates, earls, barons, 
and our whole council, that our beneficed clerks of the Chan- 
cery perſonally attending in our parliaments, councils and trea- 
ties, for the ſervice of us and the people of our realm, are to 
be quit from contributing, by reaſon of their benefices, to- 
wards the expences of the proctors of the clergy of any dio- 
ceſe, they coming by our command to ſuch parliaments, coun- 
cils and treaties: We willing the ſaid agreement to be kept 
inviolable in all things, eſpecially with reſpect to paying to- 
wards the expences aoreſald, by reaſon of the abſence of thoſe 
who were not at the ſaid parliaments, &c. command you, that 
you by no means compel, or any wiſe permit to be compelled 
by your miniſters, T. parſon of the church of N. in the dio- 
ceſe of London, who is a clerk of our Chancery, and who 
was preſent in our laſt parliament held at Weſtminſter, in the 
lervice of us and the commons of our people, to contribute. 
by reaſon of his benefice, to the ſaid expences of proctors who 
came to the ſaid parliament for the clergy of the ſaid dioceſe, 
or of other — who ſhall happen to come to other par- 
laments, &c. by us now to be holden, while he ſhall attend 
ſuch ſervices, but cauſe him to be quit of ſuch expences, ac- 
cording to the agreement aboveſaid; and if any thing ſhall 
have been levied upon him on that occaſion, reſtore it to him 
vithout delay, and alſo cauſe the proceſſes to be ſuperſeded (if 
ny have been made towards eccleſiaſtical cenſures againſt him 
lor the cauſe aforeſaid) and the ſentences to be revoked (if any 
have been fulminated out againſt him). Witneſs, &c. | 

Quzre for that ſtatute : And by that appeareth, that the 
parliament may bind the clergy by the acts and ſtatutes made 

u parliament, 


Writ 


323 28 (a) Writ de Libertatibus allocandis. 


"HE writ de libertatibus allocandis lieth, where any citi- 3 
nen or burgeſs, or other man, is impleaded before the 
king's juſtices, juſtices errant, or juſtices of the foreſt, and he 
claimeth and pleadeth any. grant of liberty made unto him by 
the king, or unts any city or borough whereof he is burgeſs, 


and 
(a) De libertatibus allocandis. 


Note; liberties may be allowed in the time of the king who granted 
them, without any writ of allowance. See 2 H. 6. 4. 34 H. 6. 64. 
For allowance of libertie:, ſee 14 H. 6. 12. 
- If the king grants conulance of pleas, or to be diſcharged from ſerving 
on juries, &c. he ſhall have no advantage of it without ſhewing it in al- 
lowance. 39 Ed. 3. 15. 


What liberties the king may grant. 


Regulat'iy he eannot grant ſuch liberties as are prejudicial to the ſub- 
ject, without the aſſent of parſiament: Note the caſe of John Marſhall, 
viz. The king granted to one J. S. the meaſuring of cloths, canvas, &c. 
bought and ſold in L. as well between others, as between citizen and citi- 
zen, for a certain ſum, &c, J. S. dies, the king grants the ſame office to 
J. M. and a writ iſſued to the mayor and ſherifts of London to receive 
him; and at the ſicut alics it was returned, that there was not any ſuch 
office in the city, & c. and ſome for the king ſurmiſed the contrary ; where · 
upon a pluries and attachment iſſued, and on the return the matter aforc+ 
ſaid was ſhewn to the court, &c. And it was reſolved, 1. That foral- 
much as the ſaid office was a charge to the ſubject, for he took certain 
ſees from the people, (where they had an aulnager before); That as the 
firſt grant was void, and that What he took was extortion, and not as 10 
officer 3 ſo on the new patent to J. M. the mayor might well return that 
there was not any ſuch office. Ratio: For if the mayor and ſheriffs couid 
not make ſuch return, they would be eſtopped by their admittance, to {aj 
it afterwards, although ſuch admittance by the mayor and ſheriffs (h-u!s 
not work any prejudice to another. And ſo there is a diverfity, when tlc 
office granted by the king has an intereſt or charge, by reaſon of the mat- 
ter or thing granted, there they may return the matter, & c. although it 
goes in bar of the king's title z contra if the office hath nothing to do wit 
the matter, but only as officer, without charging the ſubje& z and accord 
ingly it was adjudged: And it was then faid by Gaſcoign, that the king 
may charge his people, without aſſent of the commons, in a thing that ! 
for the good or profit of the people; as he may grant pontage, murage 0 
a ferry; but if the king grants murage to ſuch a town, where I and m) 

_ tenants have paſſage through the town; though ſome of my tenants fa 
the cuſtom, yet 1 may forbid the extorting of it. 12 H. 4. 87. 13 f. 
4. 14, 15. See the office of brocage not grantable by the king, 21 £6 
4- 79- Rot. Parl. 13 H. 4. m. 43. - 


Writ de Libertatibus allocandis. 
and the juſtices do delay to allow that liberty; 
ſo delayed by the ſaid Juſtices, may ſue forth ſu 


ed to the juſtices, commanding them to allow 
the wfit is ſuch : | 


The king to his juſtices of the bench, greeting : Becauſe 


our burgeſſes of N. by the charters of ou 4 
time kings of Engla our progenitors, 


you e. them the ſaid burgeſſes, in the bench bek; 


of the charter aforeſaid, as they ought to uſe and 
and as they and their predeceſſors have always 
aforeſaid, hitherto been accuſtomed reaſonably to 
joy thoſe liberties. Witneſs, &c. 5 : 
And if any do claim a ſpecial liberty to be impleaded with- 
in the city or borough, and not out of the city, then the writ 
thall be ſpecial, thus: 3 f 
The king to the ſame, greeting: Whereas amongſt other li 
berties which for the improvement of our town of R. 
ranted by the charters of our rogenitors ſome time k 
ngland, to the burgeſſes of the ſame town, it 


town, from the time of making of the chart 
ways hitherto have reaſonably uſed, as they 
mand you, that you permit them the ſaid burgeſſes before you 


the charters aforeſaid, as they ought to uſe th m, and as th 
and their ſaid predeceſſors from ho time aforeſaid 3 bi. 
rto have been accuſtomed to uſe and enjoy them. Witneſs, 


And every one who claimeth any liberty, and juſtifieth b 
the ſame any act done by him in any court — 3 


| of juſtice or Juſtices, and _ Juſtices will not alloy that liber- 


u oy, 


f As to the king's grant of tolls, &c. vide ante 227. And note: Every | 
e office ought to be proclaimed as well as granted. 13 H. 4. 15, If 
ng grants to one to be quit of eſcapes, this cannot be intended volun- 


8 8 by preſcription to make or repair a bridge; but of contribution to 


e he may dilcharge, ut videtur. UZTE 3 Ed. 3. Al, 446. but he 
ay diſcharge 2 fine for it. 37 H. 6. 4. 2 ; . 445 : | 


a 


then he who is 
ch writ direct. 
the ſame; and 


„as they ſay; we command you, that 
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Writ de Corrodio habendbo. 


: ty, or delay to allow the ſame, then he may ſue forth that 
L 230 ] writ. And thoſe writs are of ſeveral forms, as appeareth by 
the Regiſter, and may be ſued by a body corporate or by a ſin- 
gle perſon, as the caſe ſhall happen, &c. And the barons of 
the cinque ports may ſue forth ſuch writs, if they be delayed 
to have their liberties allowed unto them. 
And the like writ may be ſued to the juſtices of the foreſt, 
commanding them to allow charters granted to any perſons, 
to have paſture, or to be quit of pannage there. 


525 Writ de Corrodio habendo. 


1 Ed. 4. 10. THE writ de corrodio habendo lieth, where the king is the A 


Oey founder in the right of his crown of any abbey N 


perſon, if he priory, or other religious houſe. Now of common ri 
de founder, king ought to have à corrody, and a reaſonable allowance for 
and doth not any of his vadelets in the ſame houſe. And ſo of every bi- 
1 ſhoprick in England and Wales, the 7 ought to have a 
"mag 4, reaſonable penfion for his chaplain, until the (6) biſhop have 
Ed. 3. 24. promoted him to a convenient benefice. And the form of the B 
and co Aſſ. writ for the corrody is ſuch: 10 H. 4. 6. 
6. Vide 21 | | 
Ed. 4.8- That the king writ for his vadelet by his prerogative, by which Br. col- 
lects, that a founder common perſon ſhall not have a corrody. RF 
14H.6.11. If the king found a frank-chapel, he ſhall not have a corrody nor penſion, 


The king to his beloved in Chriſt the prior and convent of 
1 Ed. 4. 10. N. greeting: We, willing that for our beloved valet of S. fit 

The writ corrody be provided for him, have commanded him to be ſent 
r to you, requiring that, admitting bim the ſaid S. into your 
kiog's title Taid houſe, ſuch corrody be adminiſtered to him in all things, 
to the cor- as P. now deceaſed had while he lived in the ſame, and cauſe 
rody. to be made and delivered to him upon this occaſion your letters 


ſigned 


(a) It ſeems, if the king founds an abbey to hold of an honour, he ſhall 
not have a corrody, Quzre 24 Ed. 3,72,  _ 3 VE 

(5) This is due from every biſhop of common right, and cannot be diſ- 
charged by preſcription. 9 Ed. 4. 10, &c. There the biſhop of St. Pa. 
vid's was charged, that he had alledged, 1. That it was of the foundation 
of the prince of Wales, and that the avoidance belonged to the principa- 
lityz whereto it was anſwered, that before the, conqueſt that principality 
was held of the king as of his crown; and by forfeiture of the prince of 
Wales became re-annexed to the crown, with all patronages of the biſhop- 
rick. 2, That although the principality was given to the prince, yet for 
that the biſhop, had ſued the temporalties out of the king's hands in Chan- 
cery, he was chargeable to the king. 10 H. 4. 6. 8 10 t 
See « corrody for à feme in the priory of Bermondſey. Lib. Parl. Ed. f 


1. 193. 


WVPirit de Corrodio habendo. 


fioned with the common ſeal of your houſe, making mention 
of thoſe things which he ſhall ſo receive in your ſame houſe, 
for doing which for us we will be eſpecially bound to your 
houſe for the future; and what you thall order to be done 
upon this our requeſt write back again to us by the bearer of 
theſe preſents. Witneſs, &c. 

There is another form of writ, where the king will write 
for the ſervants of his grandfather or father thus: 

The king to the ſame: We regarding the acceptable and 
laudable ſervices which our beloved ſervant A. hath hitherto 
done to our grandfather and us, willing for him the ſaid A. 
(who is not yet provided for of his maintenance by them our 
grandfather or father, or by us) to provide ſuch ſupport as we 
are bounden, have commanded him to be ordered to you, requir- 
ing that, admitting him the ſaid A. into your ſaid houſe, you 
adminiſter to him ſuch (corrody or) ſupport, both in victuals 
and cloathing and other neceſſaries, as R. lately deceaſed had 
by the command of our grandfather, to be perceived in your 
{aid houſe, and cauſe to be made and delivered to him on this 
occaſion your letters patents, &c. (as above). | 
C And ſo where the king is founder f | 526 
any ahbey or priory of nuns, the king Note; If an abbey which a common 


ſhall have a corrody for the queen's perſon hath cometh to the king by eſ⸗ 


maidens, or others of her couſins, for 98 ts 22 * rodys 
whom he pleaſeth for to write, &c. But. 5 Ed. 5. 118. Br. Chl. 1.6. Yet 
it the king will write unto an abbey of the king may have a corrody where he 
monks, for a maiden to have a corrody is not founder, but that is by ſpecial 
there for her ſuſtenance, &c. it ſeems Brant. 1 Ed. 4. 10. 


38 Ed. 3. Br. Contemp. 5. and 39 
the ſame ſhall not be obeyed, for the H. 6. 48. f the abbot will not admit 
inconvenieney thereof; nor contrary, if the king's vadelet, he who ought to 


he write to a nunnery for his vadelet to be admitted ſhall recover damages, and 


have a corrody there: Tamen quære. nat the king, for that the king hath. 


There is another form of writ, thus: only the preſentation to the corrody, 
The king to his beloved and faithful 4 OR 5 ir ine ki 

the abbot and convent of B. greeting: and anvther give land to erect, &c. he 
We willing of our ſpecial favour for our king is founder. : 
beloved valet R. by reaſon of his good 
ſervice to us done and to be done, for whom fitting ſupport is 
not yet, &c. as above. | 

E (a) And upon theſe writs if the abbot or prior will not do 
according as he is directed to do by the writ, an alias and a 


Uu 2 pluries 


(a] If the abbot returns cauſe at the ſicut alias, and none comes on the 
king's part to counterplead the cauſe, the abbot ſhall be diſcharged. 11 
4. 81. But if any comes for the king, and counterpleads the cauſe, 
they ſhall not interplead thereon, but a pluries and an attachment ſhall iſ- 
<<, and on the attachment they ſhail plead, by Galcoign. 11 H. 4. 87. 
x Note; 
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Writ de Corrodio habendo. 


pluries ſhall be awarded, or ſignify the cauſe to us ſhall be in 
the writ of pluries, and ſhall be {returned unto the King's 
Bench; and if he do not return the ſame, an attachment ſhall 
be awarded againſt the abbot, prior or priorels. | 

And if the king write for CS corrody unto an abbey or 
priory, and they grant parcel of the corrody unto him for 


whom the king writeth, but not all, nor 


22 Ed. 4. 17, 18, 19. Huſley and 4 : 
Fairfax, If ia abbot grant to A. to ſo much as others had before; then the 


have a corrody, nihil operatur by the king, upon a ſurmiſe thereof made in 


grant : But 


if he grant a corrody, or the Chancery, ſhall grant a writ of fi- 


ſo much bread and alc, &. it is a cut alias directed unto the ſaid abbot or 


good prant 


no corrody, but a profit; for every 


of thoſe things, but it is prior, &c. deſiring them that they grant 


ee bons the like livelihood in all things as any 


derſhip. 
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other hath had before in the ſame houſe. 

And if the abbot or prior upon the plu- 

ries return any matter of excuſe, where- 
fore he ought not to grant ſuch corrody, which return ſeemeth 
unto the court where the return is made, be it in the Chancery 
or in the King's Bench, to be no ſufficient return, then the 
king ſhall grant ſuch writ: 

The king, &c. greeting: Whereas we being lately willing 
to provide for our beloved N. of a fit ſupport, by reaſon of 
his long ſervice to lord Edward lately king, our grandfather, 
and to us done, ſent him to you, and have oftentimes com- 
manded you, requiring that you ſhould admit him the ſaid N. 
into ypur houſe, and grant to him ſuch ſupport, &c. and 
ſhould make your letters, &c. or ſhould ſignify the cauſe to us 
wherefore you have not obeyed our commands ſo often direct- 
ed to you thereupon, and you have ſent to us in our Chancery 
certain cauſes of excuſe, which we think inſufficient ; there- 
fore we command you, firmly injoining that you admit the 
ſame N. into your houſe, &c. 

And if an abbot or prior at the king's requeſt do grant a F 
corrody to B. for life, and afterwards B. will ſurrender the 
grant of his corrody unto the abbot or prior, to the intent 
that C. have the ſame for his life, then he ought for to ſue a 
writ to the abbot or prior, thus; | 

The king to his beloved, &c. the prior and convent of R. 
greeting : Whereas our beloved S. at our requeſt obtained a 
certain corrody in your ſaid priory, and is willing that our 
beloved valet N. may have the whole eſtate which the ſame 
S. hath in the corrody aforeſaid, and for that purpoſe 8. - 

ready 


Note; It was venire coram concilio, and there the title of the patronage | 
was in iſſue, and found for the king; and adjudged, that the king ſhould 
recover the patronage, and the temporalties be ſeized, for that they elect-· 


ed the prior without the king's leave, & c. 38 Aſſ. az, Vide pot. 231. B. 


E 


D the abbot, there he cannot grant the ſame but to one man only. 8 H. 7. 18. 


upon the king's letter, 


Writ de Corrodio habendo. 


ready to ſurrender to you the letters patents by you made to 
him of the ſaid corrody, as he ſays, beſeeching us that we 
will vouchſafe to yield our affent hereunto ; we regarding the 
prayer of him the ſaid S. and moreover being willing to do 
the ſaid N. a more abundant favour in this matter, command 
you, requiring that if the Jaid S. is willing to ſurrender the ſaid 
letters to the purpoſe aforeſaid, then Taving received thoſe 
letters in your power, admitting him the ſaid N. into your 
ſaid houſe, grant to him to perceive of your ſaid houſe the 19 Ed. 3. 
ſaid corrody tor the whole life of him the ſaid N. and cauſe Fines 50. 
to be made and delivered to him your letters patent for the ſaid A fine was 


corrody under the ſeal of your ſaid houſe; and what you ſhall ee 1 
order to be done at this our requeſt, write back again to us by 10 Af; b 
the bearer of theſe preſents. Witneſs, &c. Be. Corned 


| 8. Nuper 
obiit of a corrody, and the Dec? de libero Tenem', quod vide 14 H. 6. 11 and 12. Af 
iſe lie th of a corrody, contrary of a penſion. | 


c 


N . 
: rr. 


And upon that he ſhall have an alias and 
tachment, if need be. 


A And if an abbot or a prior admit one to a corrody upon the 14 H. 6. 11 
king's writ ſent him, if * dieth who is ſo admitted, the king 1 
may write for another to have the ſame corrody. 

B But if the king have a penſion in any abbey or priory for x4 fl. 6. 11. 
his chaplain, if the abbot or prior upon the king's letter er . 
a penſion to his chaplain, and the chaplain dieth, the king 
cannot write for, or grant a new penſion unto another chap- _ | 
lain during the ſaid king's life; and if he do, the prior is not 14 H. 6. 11 
bound to grant the ſame; but it is otherwiſe of a corrody. And 12. 

And yet ſome ſay, that upon the ceſſion of an abbot or 14 H. 6. 12. 

prior, the king ſhall have a new penſion granted to his chap- 
lain; w_ quære Le _ 1 0 

C And if the king have a corrody in an abbey or priory to g Ed. 4. 17. 
have certain bread "A certain gallons of beer, &c. . king ac. oe 
may grant the ſame to ſeveral men; but where he hath a cor- 14 H. 6. 11 
rody to have livelihood of one man, to fit with the ſervants of 32d 12. 


a pluries, and at- 


And the king may releaſe to the abbot or prior his title to the $4 Lo 
corrody, if he will. | | | | 


and 14 Ed. 

| 2. and 24 
Ed. 3. 33- 14 Ed, 3. Corrody 7 and 4. and Corrody 4 and 5. Co Lit. 97. a. 80 
Alf. 6. 44 Ed. 3. 24. ac. 


(a) Afd if the abbot or prior do recnive one to a currady 
and thereupon doth make him a grant 
thereof: 


528 


priory of Saipt Bartholomew. 


(a) See 18 Ed. 3.2. In lidera capella Regis, although the king had | 1 1 
defore tranſlated it to the priory zud convent, 14 H. 6. 12. for the | 


Writ de Annua Penſione. 


thereof; thereby the abbot or prior and their ſucceſſors ſhall 
be bound for ever. Otherwiſe it ſeemeth, if the abbot had 
granted the ſame upon the king's requeſt. 1 75 

And T. 4 Ed. 3. it is holden, that the abbot or prior who 
holdeth of the king in frankalmoigne ſhall not be chargeable 
with any corrody. | e 


Writ de Annua Fenſione. 


ND when the king hath a yearly penſion out of an abbey 
or priory for his Spi the 25 ſhall ſend his writ 
unto the abbot or prior, &c to grant the ſaid penſion to his 
chaplain; and the writ ſhall be ſuch : 9 8 
The king to his beloved in Chriſt the abbot and convent of 
C. greeting: Whereas you by reaſon of your creation of the 
ſaid abbey are bounden to one of our clerks (whom we ſhall 
be moved to name) in a certain yearly penſion to be received 
of your houſe, until he ſhall be provided of a competent eccle- 
ſiaſtical benefice ; and we deſiring the promotion of our be- 
loved clerk A. (from his merits requiring it) are moved to name 
him to receive ſuch penſion of you; therefore we command 
you, that you grant to him the ſaid A. ſuch penſion to be re- 
ceived of m houſe in form aforeſaid, as may become the 
os and may render the receiver more ſtrongly obliged, 


ereupon cauſing to be made and given to him the ſaid A. your 


letters ſigned with the ſeal of your chapter; and what you 
ſhall be induced to do thereupon, write back again to us with 
out delay. Witneſs, &c. | 

And the form of the grant of the penſion is ſuch : 

To all to whom 4. preſent letters ſhall come the ab- 
bot of T. and the convent of the ſame place ſend greeting, &c. 


F 


+ 


X 


Know ye that we, at the inſtance of the moſt illuſtrious prince 


Edward by the grace of God king of England, have given 
and granted to our beloved in Chriſt A. clerk, one hundred 
ſhillings ſterling, to be received of our chamber in the feaſt 
of Saint Michael yearly, until we ſhall have provided for the 
| fame A. a competent eccleſiaſtical benefice ſor him, and this 
we promiſe to do for him as ſoon as an opportunity ſhall offer 
itſelf; but the ſaid A. by himſelf, or his proRor lawfully ap- 

ointed for this purpoſe, may receive the ſaid one hundred 
8 every year at 8. In witneſs, &c. we have command- 


ed the common ſeal of your houſe to be put. Dates in our 


chapter, &c. 


And it appeareth by an ancient roll in the Exchequer, of 


what abbies or priories the king ought to have a corrody an 
penſion, and of what a penſion only, and of what a corrody 
only; the copy of which followeth : | The 


In the abbey of 


Writ de Annua Penfione. 


The Names of the Corrodies and Penfious in 
England which are of the King's Gift, ac- 
cording to the Book in the Exchequer. 


— 


— 


8 


— 


3 


Sherburn, 
Abbatſbury, 
Bewdley, 
Shaftſbury, 
Winton, 


| Worwel, 


Hide, 
Battel, 
Waverly, 
Malmſbury, 
Sleveburn, 
Southwick, 


 Suſeſter, 


Stonley, 
Briftokom, 


| Hurtey, 


Reading, 
Meſſenden, 
Gloceſter, 


Langton, 


| Per ao re, 


by, 
„Southampton. 1 


— 
9 AN 
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999 
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NO or ARA 


In the abbey of 


0 


— Ez 
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"Lilfil, 


Shrewſbury, 
Cheſter, 
Vale Royal, 


| Burton, 


Thorney, 


| Ramſey, 
Peterborough, 


Crowland, 


I 
St. Benedict in Norfolk, 


Blith, 
Waltham, 


Barking, 
Tower kill, 
Bermondſey, 


Feverſham, 
Chirſey, 


Durham, 
Tinmouth, 
Witby, - 


Mewes, 


Altney, 


Wardon, 


| Crifos, 


9 
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— 
0 


11 2 
1 C. 1 P. 


Chriſtchurchland, 


St. Mary in York, 


1 C. 
1 C. 


© 1 P. 
3 


1 C. 
1 
1. 
1 C. 
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1 C. 
2 +6 
10 
1 C. 
1 P. 
16 
1 . 


1 C. 
; 1 C. 1 F. 
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Protection 


Writ de Idiota inquirendo & examinando. 


Selby, 10 "Bath, 1 C. 
Sparhall, | 1C. {| Montagy, 10. 
Dorfley, 1 Taveſtock, 1 C. 
Spalding, 1 C. [St. Auguſtin in Briſtol, 

St. Auguſtine in Canter- | 2C.1P, 
bury, 1 Almſbury, 1 C. 
Thornton, 1C:rP. Stethorne, . 
 Twierdart, 1 C. Bradftow, . 
Noveyton, 2 Worceſter, ' 6! 

| Coteſhall, 1. Sedſworth, 1 C. 1 P. 
Monmouth, 1 C. 8 | Dunſtable, 18 1. 
> | Weſtminſter, 1 P. > | Royſton, LC 
8 | St. Saviour's in Canter- . 2 Coventry, 10. 
3 bury, 1 C. 1 P. 4 Tutbury, 1 C. 
'» | Daventry, 1 C. 2 | Ely, -— FD 
= | Criſtal, 1 C. © | Bedwell, . 
-= ; Stratford, i CC = 1] Norwich, T1018. 
Milton, - 2 Lenton, 1 P. 
Serne, 1% EE Seſword, 10 
Combe, 1 C. Merton, 1 1. 
Grenuby, 1 P. Lewes, 16. 

| Merival, 1C.1P. | Wenlock, - I C. 

| Kennelworth, 1 C. 1 P. Wincheſter, 1 C. 1P. 

| Bodmyn, in Cornwall, Bordſly, 5 
je, . Standeate, 1 C. 
St. James's in Northamp- | St. Andrews in North- 
ton, tC. 1 ,, „ pen, 1G ih 


Mit de Idiota inquirendo & examinando., 


OTE, that the king by the law, of right, is for to de- A 
fend his ſubjects, their * and chattels, lands and te- 


nements; and therefore in the law every loyal ſubject is taken 
into the king's e and if he be put out of the king's 
or is offence, then every man may do to him as 

againſt the king's enemy, and he hath no remedy for the ſame 
by the king's laws: (a) And becauſe that every man is with- 
| | in 


(a) Note; If only a right of entry or action deſcends to an idiot, tbe 


king ſhall not have the cuſtody thereof. 1 H. 7. 24. 29 Ed. 3. 43. Allo 
the copyhold of an idiot is not within the ordering of the court of wards, 
but the court of the manor. Dyer 302. 

Note; The king has the cuſtody of an idiot to his own uſe, not ſo of 4 


lunatick; therefore his committee ſhall not have aid of the king. Dyer Ty | 


Writ de Idiota inquirendo & examinando. 


jn the king's protection, an idiot, who cannot defend or go- 
dern himſelf, nor order his lands, tenements, goods nor chat- 
tels, the king of right ought for to have him in his cuſtody, 
and to rule him and his lands and tenements, goods and chat- 
tels; and that appeareth by the ſtatute of Prærogativa Regis, 


e 3 
3 , Wo OE PEER ES» 2 


- 3 1 
8 
. erg i 2 
rr 


cap. 8. 225 | 
B And therefore when the king is informed, that ore who Staundf. 34 
hath lands or tenements is an idiot, and is a natural from his 18 Ed. 3. 
birth, the king may award his writ to the eſcheator of the Sci. fac. 19. 
county where ſuch idiot 1s, or unto the ſheriff, to inquire 
thereof; and the writ which ſhall be directed to the eſcheator 
ſhall be ſuch: | by 
The king to his eſcheator, &c. ous : Becauſe we have 531 
received math that I. of B. is fooliſh and an idiot, fo 
that he is not ſufficiently able to govern himſelf, his lands, 
tenements, goods and chattels, and that he in his fooliſhneſs 
hath aliened a great part of his lands and tenements, and alſo 
hath waſted a great part of his goods and chattels, to his own 
diſheriſon and our manifeſt prejudice ; we being willing to 
take care for the indemnity of him the ſaid I. in this behalf 
command you, that you go to him the ſaid I. in your own per- 
ſon, and circumſpectly examine him by ſuch ways and means 
touching his condition, as you may beſt be informed; and ne- 
verhelels diligently inquire by the oath of honeſt and lawful 
men of your Failiwick by whom the truth of the matter may 
be better known, whether the ſaid I. be fooliſh and an idiot, 
25 is before ſaid, or not; and if he be, then whether from his 
nativity, or from any other time, and if from any other time, 
then from what time, and how and in what manner, and if he 
enjoys lucid intervals, and whether he the ſaid I. being in ſuch 
condition, aliened any lands or tenements or not, and if ſo, 
then what lands and what tenements, land where, and (a) to 
whom or what perſons, and in whoſe or what perſons hands 
the lands and tenements ſo aliened are, and how. and in what 
A manner, and what lands and what tenements ſo yet remain, 
and of whom or of what perſons as well the lands and tene- 
ments ſo aliened, as the lands and tenements retained to himſelf 
are holden, and by what ſervices, and how and in what man- 
zer, and how much they are worth by the year in all iſſues, 
and who is his next heir and of what age: And the inquiſition 
thereof diſtinctly and openly made, ſend to us in our Chancery 
under your ſeal and the ſeals of thoſe by whom, &c. and this 
vit. Witneſs, &c. | | 
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) And a ſcire facias ſhall iſſue againſt them. 18 Ed. 2. Scire facias 
10. 32 Ed. 3. ibid, 16. | 85 
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16 Ed, 3. 
Livery 30» 


Writ de Idiota inquirendo & examinando, 


And there are two other manners of writs of another form 4 
in the Regiſter, which are directed unto the eſcheator, to 90 
to ſuch idiot, and to examine him, and to inquire thereupon, 
And the form of the writ which is directed unto the therif 
for to inquire of an idiot, is ſuch : hh 

The king to the ſheriff, &c. We command you, that by 
the oath, &c. you diligently inquire whether I. of B. the 
brother and heir of 'T. of B. was a perfect idiot from the tine 
of his nativity always hitherto, by which the cuſtody of his 
lands and tenements in C. ought to belong to us, or fell by 
mis fortune or other manner into ſuch infirmity afterwards, for 
which ſuch cuſtody ought not to belong to us; and if by 
misfortune or other means, then by what misfortune, and how 


and in what manner, and of what age he was, and of whom 


the lands and tenements are immediately holden, and by what 
ſervices, and who now holds them, and how much they are 


worth by the year in all iſſues, and who in the mean time hath 


received the iſſues thereof, and the inquiſition thereof diſtincthy 
and openly, &c. f | 

And there is a form of writ directed to rhe ſheriff for to 4 
inquire of idiots, which is much of the like form as the fin 
writ above is; and it is directed to the eſcheator to make the 
1nquiry, 

And although a man be found idiot by inquiſition taken be- 
fore the eſcheator, or before the ſheriff, 2 their examina · 
tion, &c. and that be returned into the Chancery; yet he who 
is ſo found idiot may in perſon, or by his friends, come into 
the Chancery before the chancellor and the king's council, and 
ſhew the matter, and pray that he may be examined before the 
chancellor and the king's council, whether he be idiot or not; 
or he may ſue forth a writ out of the Chancery to certain per- 
ſons, to bring him who is ſo found idiot before the king and 
his council to Weſtminſter, to be there examined; and if he 
be brought thither and examined, and found to be no idiot, 
then the inquiſition found before the eſcheator or ſheriff, and 
alſo the examination which the ſheriff hath made, and retum- 
ed thereupon, ſhall be of no effect, but the ſame office ſhall 
be taken as void, without any other traverſe, as it ſeemeth, 

And the writ which ſhall be directed to the * to bring 
the idiot before the king's council, ſhall be ſuch: j 

The king to I. of T. greeting: Becauſe we are given (0 
underſtand, that R. your brother, the ſon and heir o B. de- 
ceaſed your father, is an idiot, and is not of found mind, ſo 
that he is not ſufficient to take care for the government of him- 
ſelf or his lands: we being willing to be certified of the con- 
dition of the ſaid R. your brother, command you, firmly in, 
joinipg that forthwith, upon ſight of theſe preſents, the 95 


Writ de Apoſtata capiend'. 


nA n being in your cuſtody, as it is ſaid, without delay you 
0 cauſe him to be brought before us and our council at Weſt- 


N, winſter, ſo that he may be there upon this inſtant Thurſday, 
i there to be examined before our ſame council, and to do there- 

upon that which upon the advice of our council we ſhall com- 
u mand to be ordained upon this matter. And this you are in no 


ziſe to omit under the pain of one hundred pounds. Witneſs, 


” &c. | 

1 And he who ſhall be ſaid to be a ſot and idiot from his 
Y birth, is ſuch a perſon who cannot account or number twenty 
wal e, nor can tell who was his father or mother, nor how 
by old he is, &c. ſo as it may appear that he hath no underſtand- 


* ing of reaſon what ſhall be for his profit, or what for his loſs- 


* But if he hath ſuch underſtanding, that he know and under- 
N ſand his letters, and do read by teaching or information of 
10 mother man, then it ſeemeth he is not a ſot nor à natural 
' idiot. | 

ly 2508 


I Writ de Apoſtata capiend x 


TUE writ (a) de apoſtata capiend' lieth, where a man doth 


be- enter into religion, and is profeſſed, and afterwards he 
na- laveth his houſe, and is vagrant, and running about the coun. 
who ty, againſt the rules of his order or religion ; then the abbot 
into or jou. where he is profefled may certity the ſame under his 
and ſeal into the Chancery, and pray to have a writ to the ſheriff 
the e zpprehend him, and deliver him to the abbat or his attorney; 
101; ad the form is ſuch : | | 
per. : 
nd The 
42 (a) Rot. Pat. 2 Ed. 1. M. 24. A patent made far the procuratar of the 
10 touſe of St. Anthony, to come and take up vagrant friarr, & ſi fratres & 
and procuratores dic” dom” contingentes & nomins fratrum prediftor? anima- 
um- la & bona petunt & recipiunt, and commanding to arreſt all ſuch as go 
hall wont without a teſtimonial of the procurator, and to take fuch monies 
"oth us goods, and deliver them to the ſaid procurater ; et fi forſan literas re- 
2 * datum præſentium præcedentes ſuper admiſſione eorum ad hujuſmodi 
ring ticemoſynas colligendas praadicti procuratores teſtimonĩurm legitimum non 
ubentes exhibeant, minime paratis, &c. 
en to 3 alſo 22 Ed. 3. 2. Tre!paſs by the prior of theſe friars preachers and 
. de- his confrere for a battery of the ſaid A. ad dampnum predic” prioris, 
d. ſo ww the abbot of C. who pleads, that A. was a co-canon of his houſe, 
* 3 he fued to the king, who commanded that he ſhould take him 
p he could find him; whereupon he took him, and carried him to pri- 
con- * Aud by order of court he was put to confels that he was a frere of 
in. 1 ey and demur, or elſe ta traverſe the matter alledged; whereupon 
e ſaid pleaded by a traverſe, abſque hoc, that he was frere of the plaintiff, 
. being joined thereon, a writ went to the biſhop of the dioceſe 


e plaintiff was, who certified that he was his frere. 


I 


Writ de Leproſo amovendo. 
T 234 ] The king to the ſheriff, &c. greeting: Becauſe friar I. cano# E 


of A. deſpiſing the habit of that order, is vagrant, and runs L 
up and down from country to country in your bailiwick in a [ 
ſecular habit, to the peril of his ſoul, and the manifeſt ſcandal 1 
of his order, as our beloved abbot of A. hath fignified unto a: 
us by his letters patent: We command you, that you arreſt hi 
the aforeſaid I. whereſoever he ſhall happen to be found in | lo 
your bailiwick, and deliver him to the ſaid abbot, or to his WM » 
attorney in this behalf, to be chaſtiſed according to the rule of WM «© 
the order aforeſaid. Witneſs, &c. 5 s 

And upon that he may have an alias and pluries againſt the A ul 
ſheriff, and an attachment, if he will not execute the writ. in 


There is another writ of another form thus: B 
The king to the ſame, &c. greeting: Becauſe friar T. of the MW © 
S. order of Clune, profeſſed in that order, deſpiſing the habit WM 
of that order, &c. as our beloved in Chriſt the abbot of B. by | thi 
his letters patent hath ſignified to us: We command you, that, k 
&c. (as above). | | 3 50 
And it ſeemeth, that although he who departeth from his CM o 
houſe or religion doth not change his habit, yet if he be va. | 
grant, &c. and the abbot of the houſe do certify the ſame, he 
{hall have ſuch writ, notwithſtanding theſe words in the writ } 
(ſpreto habitu, &c. for thoſe are but words of form, and not 
of ſubſtance : for the habit of religion is the obedience and | 
profeſſion which he hath made to ſuch rule, &c. and if he re- 
linquiſh that obedience, and the rules of that religion, and | 
departeth, it ſeemeth that he doth relinquiſh the habit: And 
534 if that departure be certified by any abbot where ſuch perſon 
: was remaining, and under his obedience when he departed and 
relinquiſhed his religion, the ſame is ſufficient to have ſuch wit 
upon ſuch certificate ; or if it be certified by him who is the 
viſitor of the religious houſe, &c. But there are not any writs 
in the Regiſter framed upon ſuch certificate made by any viſitor I 
or abbot of any other houſe, upon which the party who left 
his abbot was not remaining at the time, and therefore qu 
of the ſame. : 


'  IWWrit de Leproſo amovendb. 


"JE writ de leproſo amovendo, where a man is a lazar or 
L a leper, and is dwelling in any town, and he will come 
into the church, or amongſt his neighbours where they are al. L 
ſembled, to talk with them, to their annoyance and diſturb- 
ance; then he or they may ſue forth that writ for to remove 
him from their company; and the yrit is ſuch: The 5 


! "Bak 


a 


Writ de deonerando pro rata portione. 


F oy * . 
London, greeting : Becauſe we have received information that 


|. of N. is a leper, and is commonly converſant amongſt the 
men of the city aforeſaid, and hath communication with them 
3 well in publick as in private places; and refuſes to remove 
nimſelf to a ſolitary place, as the cuſtom is, and to him be- 
longs to do, to the great damage of the men aforeſaid, and 
manifeſt peril by reaſon of the contagion of the diſeaſe afore- 
{aid; we being willing to take precaution againſt ſuch danger, 
25 to us appertains, and that that which is juſt and hath been 
uſed, be done touching the premiſſes, command you, that tak- 
ing with you certain diſcreet and lawful men of the city afore- 


ſald, not ſuſpected, who have the beſt knowledge of the _ 


e ſon of the ſaid I. of N. and of ſuch diſeaſe, you go to him 
it dae ſaid I. and cauſe him to be ſeen and diligently examined in 
5 be preſence of the ſaid nien, and if you ſhall find him to be a 
u, WH leper, as before is ſaid, then without delay, in the beſt manner 
wou can, cauſe him to be carried away, and removed from the 
hisC communication of the ſaid men, to a ſolitary place, to dwell 
a. there, as the cuſtom is, leſt by ſuch his common converſation, 
he WW camage or peril ſhould in any wiſe happen to the ſaid men. 
Tit } Wineſs, &c. | | 
not ! And upon that he may have an alias and a pluries, and at- 
nd tachment againſt the mayor, or againſt him to whom the writ 


b directed, if he will not execute the writ. 
6 But it ſeemeth, if a man be a leper or a lazar, and will 
keep himſelf within his houſe, and will not converſe with his 


ſon deichbours, that then he ſhall not be moved out of his houſe. 
and but there are divers manners of lepers; but it ſeemeth that the 
nt ri is for thoſe lepers who appear to the ſight of all men that 
the ey are lepers by their voice, and their ſores, and the putre- 
vrits scon of their fleſh, and by the ſmell of them: But for thoſe 
fitor | vho are infected with that diſeaſe in their bodies, and it doth 
left vo appear outwardly upon their bodies, quære, whether ſuch 
ure 


vrit lieth for to remove them. 


MHrit De deonerando pro rata portione. 


ar or TH E writ de deonerando pro ratione lieth, where a man 
come holdeth ten oxgangs by ſealty, and twenty ſhillings rent 
e af. he king, and the tenant doth alien one part, or one ox- 
ſturb- uz, to one man, and another oxgang to another man in fee, 


ud fo to others the reſt of the oxgangs, and the ſheriff or the 
W's officer will diſtrain one of the 2 tenants for the whole 
| 2 rent; 


} The king to the ſheriff, &c. or to the mayor and ſheriffs of 


535 


Plow. 135 
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Br. Appar. 
count 21. 


Dyer 240. a. 


29 H. 8. f. 
28. 
Perkint 129. 


6 


Writ de deonerando pro rata portiohe. 
rent; then he who is diſtrained may ſue forth that writ, which 


is thus: | 
The king to the ſheriff, &c. greeting: I. A. and W. have 
ſhewed unto us, that whereas four oxgangs of land with the 
appurtenances in E. which were B.'s and which are holden of 
us by the ſervice of thirteen ſhillings by the year, to be ren. 


dered by the hands of our ſheriff of the county aforeſaid for 


the time being, are come to the hands of the ſaid I. A, and W. 
and alſo to the hands of T. by their purchaſe ; and although 
they the ſaid I. A. and W. only hold two oxgangs of land 
thereof, you nevertheleſs exact the ſaid yearly thirteen thillings 
of the ſaid I. A. and W. omitting the ſaid 1. who holds the 
other two oxgangs of land, — compel them the ſaid I. A. 
and W. by various diſtreſſes, to render to us the ſaid yearly 
thirteen ſhillings, to the great expence and grievance of them 
the ſaid I. A. and W. whereupon they have beſought us to 
apply a fit remedy for them: And becauſe we will not 
that the ſaid I. A. and W. be injured in this matter, we com- 
mand you, that if upon inqueſt upon the premiſſes to be made, 
or by the other lawful means it ſhall appear to you, that the 
aforeſaid four oxgangs of Jand are held of us by the ſervice oſ 
thirteen ſhillings only, and that they the ſaid I. A. and W. 
hold two oxgangs of land thereof, and the faid T. the other 
two oxgangs of land, the reſidue, as it is ſaid, then having 
received of the ſaid J. A. and W. thoſe ſervices which tou 
belong, for the proportionate ſhare of their holding, which 
they hold thereof, you permit them to be quiet of the feſt oi 
the ſervice : Provided always, that the ſaid reſidue of that ſer 
vice be levied upon the ſaid T. to our uſe, as is juſt, Wit 
neſs, &c. WE, 

And it appeareth by that writ, that notwithſtanding the ſu- 
tute of quia emptores terrarum, that if the king's tenant C 
alien part of the lands held of the king, yet the king or hi 
miniſter may diſtrain one of the tenants for the whole rent, 
&c. although that the ſtatute ſaith, quod feoffatus teneat pro 
particula illa, &c. But it ſeemeth that the king is not bound 
by the ſtatute, but a common perſon is. For if a man ho ö 
twenty acres of land by fealty, and twenty ſhillings rent ot 
another man, and he alieneth one acre to one in fee; and are 
ther acre to another in ſee, the lord ſhall not diſtrain the alie- 
nee but for the rate and value of the land which he hath pur. 
chaſed, and ſhall not diſtrain one alienee for the whole rent, 
&c. But if the king's tenant doth alien part of the Jands 
which he holdeth of the king without licence, then the kin 
may chuſe whether he will take the alienee for his tenant, © 
not; and then it is a queſtion whether the alienee ſhall ha 


ſuch writ ; But if the alienee doth pay a fine to the king » 


Writ de deonerando pro rata portione. 


the alienation, it is reaſon that he have ſuch writ as before, if 
| he be diſtrained for the whole rent which iſſueth out of all the 27 H.8. 26 
lands, whereof he hath purchaſed but part, &c. con. 
And the like writ as before is awarded to the queen's officers, 536 
where they diſtrain one tenant for the whole rent, where he 
holdeth but part of the lands, and ſeveral other tenants hold 
the reſidue thereof. | 
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5 And if a man who holdeth one hundred acres of land, Br. appar. q | 
h ought by his tenure thereof to repair ſuch bridge, if he alien count. 1 5 
4 15 twenty acres to one, and twenty acres to another, and Plow. 125. 2 
7 one of them only be diſtrained to make the reparations upon a b. 7 if 
the reſentment found; he ſhall have a ſpecial writ to the king's , H. 8. f. A 
A. officers, that they do not diftrain him, but according to the 28. | 
rly rate of OY of the land which he holdeth ; and the 1 
writ is ſuch: | 
= The king to his beloved and faithful I. of T. and his com- 
pot panions our juſtices, aſſigned to r of the defects of the 
om great bridge of C. and to cauſe thoſe defects to be repaired and 
ade, amended, greeting: It is thewed to us on the behalf of R. 


grierouſly complaining, that whereas it is preſented before 
e of WT bon, that the ſame R. holds four hides of land with the ap- 
W. purtenances in D. in the county aforeſaid, which have been 
ther WHY cociently accuſtomed to be charged towards the reparation of 
ving WY if ſaid bridge: Or thus, which are afferted to be bound to 
0 de reparation of the ſaid bridge, and although he only holds 
hich WW menty acres of land of the ſaid four hides of land, and certain 
"WY «hers hold all the reſidue of the ſaid four hides; nevertheleſs 
jou, by reaſon of the preſentment aforeſaid, endeavour to levy 
lien pounds (at which ſum the ſaid four hides of land are 
zportioned, for the reparation of the ſaid bridge,) upon the 


ind of other tenants, as it is ſaid, then cauſe to be levied 
de ſaid ſeven pounds, at which the ſaid four hides of land are 


e u- d R. as if he wholly held the four hides of land aforeſaid, | 
it do WY cbereas he does not hold the ſame, omitting the other tenants. 5 
yr bo woreſaid, and cauſe him upon that occaſion to be prievouſly 17 
rent, dltrained and much diſquieted, to the great damage of him the ji 
t pro dd R. and the manifeſt oppreſſion of his eſtate; whereupon 1 
bound hath d ©» us to provide him a remedy; and becauſe we 9 
; bolt il not have him the ſaid R. to be unduly charged in this bl 
ent oer, we command you, that if by inqueſt to be taken there- ll 
d aro-, in the preſence of him the ſaid R. if he will be preſent, [| 
e ali rb other lawful means it Thall appear to you, that he the i 
h pur- ud R. holds but twenty acres of the ſaid four hides of land ix 
e rent, AY, and the reſt of the ſame four hides of land are in the 1 


eeed, for the reparation of the bridge aforeſaid, as well of 
111 hae e aid R. as of the ſaid other tenants, to wit, of every one 
ing ſo chem according to the proportion of his holding of the 


ſaid 


Stamf. Pre- 
' TOS. 30. 
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out of the term he may ſue forth a ſuperſedeas out of the Chan- 


return of the capias or exigent; and upon this he ſhall have 


laid; whereupon he hath beſought us, that whereas he 15 mw 
dy upon che premiſſes in all things to ſtand to ri ht, we wou! 


Writ of Superſedeas. 


ſaid four hides of land, ſparing no body in this matter, nor 
charging any tenant of the ſame unduly beyond the proportion 
of his holding, notwithſtanding the ſaid preſentment, And 
if any thing be levied of the ſaid R. unjuſtly beyond the pro. 
portion of his holding, cauſe it to be reſtored to him without 
delay. Witneſs, Kc. A 

There is another form of writ for the king's tenant, whereC 
he is diſtrained for all the rent, where he holdeth but part of 
the lands out of which the rent ought to be paid; which ſee 
in the Regiſter. 

But look the ſtatute of 34 Ed. 3. cap. 15. That if the 
king's tenant in capite alieneth his lands in fee without licence, 
the alienation ſhall not bind the king, but that he ſhall have 
his prerogative of thoſe lands and tenements ; and therefore 
_ the meaning of that ſtatute, and what 1s intended 
thereby. | 


« 


Writ of Superſedeas. 


H E writ of ſuperſedeas lieth in divers cafes: As if: 
man be ſued, and a capias or exigent be awarded again 
him, he may by his friend ſue forth a ſuperſedeas out of the 
place where the capias or exigent was awarded againſt him; or 


cery directed to the ſheriff, that he take ſureties of him, &. 
to appear at the day, &c. and that he let him at liberty; or he 
may find ſureties in the Chancery to appear at the day of the 


ſuperſedeas to the ſheriff, that he let him go, if he have ar. 
reſted him thereupon ; and if he have not arreſted him, that 
then he do not arreſt him, but ſuffer him to go in peace ; and 
the form of the writ 1s ſuch : | | | 

The king to the ſheriff, &. Whereas A. impleads before 
us by our writ, B. and certain others contained in our ſail 
writ, of a certain treſpaſs to him the ſaid A. by the aforeſa 
B. and the others aforeſaid committed, as it is ſaid, and tht 
ſame B. becauſe he came not before us to anſwer the ſaid 4 
of the treſpaſs aforeſaid, is put in exigent in your county t 
be outlawed, he being wholly ignorant of the exigent alore 


aſſiſt him in this matter, we regarding the ſupplication _ 
ſaid, as far as it ſhall be juſt, command you, that if the ſaid} 
B. coming perſonally in your county, ſhall render himſelf 
our priſon as the cuſtom 1s, then ſuperſede the exigent _ 


| Writ of Superſedeas. 
{aid; and afterwards if the ſaid B. ſhall find you ſufficient 


1 bail, who ſhall be bail to have him before us at ſuch a day, 
1 whereon our ſaid writ of exigent is returnable before us, to 
8 anſwer the ſaid A. of the treſpaſs aforeſaid, and further to do 
. and receive that which our court ſhall conſider in the premiſſes, 
* then in the mean time cauſe the ſaid B. to be delivered out of 
re the ſaid priſon (if he be detained in the ſame upon that and no 
of other occaſion) by the bail aforeſaid: And have there the names 
? of the bail and this writ; &c. | 
ſe And when he findeth ſureties in the Chancery for to appear 
1 at the day of the return of the exigent, then he ſhall have a 
? ſuperſedeas of another form; which thall be ſuch : _. 
ahh The king to the ſheriff, &c. C. hath beſought us, that 
5 whereas B. impleads before us by our writ, the ſaid C. and cer- 


del tain others of a certain treſpaſs to the faid B. by the ſaid C. 
* and the others aforeſaid committed, as it is ſaid, and although 
the ſame C. is ready to anſwer the ſaid B. of the treſpaſs afore- 
ſaid, (if any there was,) and in all things to ſtand to right, 
according to the law and cuſtom of our realm of England, 
yet, becauſe you have returned before us, that the ſaid C. as 
not found in your bailiwick according to the proceſs thereof 


if a before us had, he is put in exigent by you in your county to be 
aink outlawed, that we would provide for his indemnity in this be- 
the half: We, becauſe that W. R. and I. have become bail before 
1; or us in our Chancery to have the ſaid C. before us at the day 
han- whereon our writ of exigent againſt him the ſaid C. is return- 
&. able, to anſwer the ſaid B of the treſpaſs aſoreſaid, being 
or he willing the ſaid C. &c. if he is put in exigent aforeſaid, by 338 
f the occaſion of the premiſſes and no other, as is ſaid, then in the 
ave 4 mean time ſuperſede doing any thing further in that exigent, 
e + ys bail aboveſaid ; and have there then this writ: Wit. 
that nels, &c. 


j and Y And if the clerk, who hath the keeping of the rolls for the 


taking of ſtatute-merchants, forge a bond in the name of ano- 


veſore| ther, and putteth the mayor's ſeal, and a ſeal in the name of 
r ſaid the party, to the ſame, and makes an enrolment thereof in the 
reſaid rolls, and afterwards doth certify the ſame into the Chancery, 
nd the tor which a capias is awarded againſt the party; then he againſt 
id A whom ſuch proceſs is ſued forth may come into the Chancery, 
nty (0 and have a writ directed unto the ſheriff; relating therein the 
afore- whole matter, and reciting that the party hath upon the matter 
is re. lued forth an audita querela, directed to the juſtices of the 
would King's Bench, commanding them to call the parties before 
_ them, &c. and commanding the ſheriff, that if the party who 
je 14 


1s ſued will find ſufficient ſureties to the ſheriff, to appear at 
ſelf t 'he day in the King's Bench, and to pay the debt, if he be con- 
X X demned, 


| Writ of Superſedeas. 


demned, that then he do ſurceaſe to arreſt or to trouble him, 
&. | | 

And if a man do cite another by the pope's bull perſonallC 
to appear at the court of Rome, &c. againſt the ſtatutes; now 
if he who made the citation be committed to priſon, he may 


ſue in the Chancery to have a ſpecial writ directed unto the 


ſheriff, ON the matter, commanding him, that if the 
parties will find ſufficient ſureties, body for body, to appear 
before the king and his council at a certain day, and perform 
what the court ſhall adjudge or be decreed for the king or 


council, that then he let him at large: And by that writ the 


2371 ] 


339 


ſheriff ought to ſet him at liberty; and if he will not, he ſhall 
have an alias and a pluries, and attachment againſt him. 

If a man depart from his maſter without ſufficient cauſe, 
and another knowing the ſame, doth retain him, for which the 
maſter bringeth a writ againſt him for the retaining of his ſer- 
vant, upon which a capias is awarded, he may in the Chance- 
ry find ſureties to appear in banco at the return of the writ, 
and have a ſuperſedeas thereupon to the ſheriff, not to arreſt 
him: and if he have arreſted him, to ſet him at liberty. 
And the like writ and ſuperſedeas ſhall be awarded out of 
the Chancery; if the action be brought againſt the ſervant for 
his departure, and a capias awarded, &c. he may find ſureties 
in the Chancery for to appear at the day, and have a ſuperſe- 
deas to the ſheriff, that he do ſurceaſe to arreſt him, &c. 

And if a man be ſued in the Common Pleas in debt, or ir 
treſpaſs for damages, and a capias or exigent is awarded, if 
the debtor do find ſureties in Chancery to appear before the 
Juſtices at the day of the return of the writ, and to ſtand right 
according to law, he ſhall have a ſuperſedeas to the ſheriff not 
to arreſt him; and if (a) he hath arreſted him, to ſet him at 
large. But it ſeemeth, that upon a capias or exigend' ad fatis- 
faciendum, the ſheriff ought not to let the party at liberty after 
he hath taken him by force of the writ (6), becauſe he is in 
execution for the party, &c. And ſo upon an exigent awa 
in a writ of account, he may ſue forth ſuch ſuperſedeas. 

And-ſo if a man doth become ſurety for another, to pay 
fine in the Common Pleas or King's Bench, and the fine is not 
paid, &c. for which cauſe; proceſs of utlagary is awarded 
againſt the ſurety, &c. at the exigent awarded _ the 

| ; NY urety, 


(a) Note ; If he be taken before the ſuperſedeas purchaſed, the ſuper- 
ſedeas is not to the purpoſe : But if he comes in by cepi corpus, there 
ſhall not be an attachment, 11 H. 6. 32. 19 H. 6. 43. accordant, where 
hc was taken before the ſuperſedeas delivered. | 

(5) Nor ought the ſheriff eo ſurceaſe from taking him, 18 H. 6. 19. 
2 H. 7. 12, 19. - 


Sofa, trafg, mw £m  _._. 
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ſurety, he may ſue forth a ſuperſedeas, and find ſureties in 
the Chancery to appear at the day, and to ſtand right to the 
law ; and thereupon he ſhall have a ſuperſedeas to the ſheriff, 
that he do not arreſt his Turety, and if he hath arreſted him, 


- 


» 


that he let him at berg. 5 


a 3 25 5 A1 1 a ; 
And it ſeemeth rea onable that ſuch writ ſhall be grant- 
ed (2), becauſe the fine is a duty to the king, and the king 
may-reſpits the fame if be pleaſe; but it an exigent be ain 
Außen judgment at the ſuit of the party, ſuch ſuperſedeas is 


not allowable. 


: PT TT l ih 4 

lf a man be indicted before juſtices of the peace, and put in 
exigent, he may find ſureties in the Chancery to appear at the 

day of the return of the proceſs awarded by the juſtices of 

peace, and thereupon have à ſuperſedeas to che ſheriff not to 

arreſt him, and if he have arreſted him, to ſet him at liberty; 


and that ſurety ſhall be body for body, &c. 


7) If a man be put in exigent, at the ſuit of another in ſeveral 


perſonal actions, he may find ſureties in Chancery body for 
body, to appear to every action at the return, of the writs; and 
thereupon he ſhall have a ſuperſedeas to the ſheriff, reciting 
that he hath found ſureties in Chancery to appear at the days, 
dc. commanding him not to arreſt him, &c. And the form of 
the writs of the ſuperſedeas are in divers manners. 


t And if a man be indicted before juſtices of peate, and a ca- 


pias or exigent be awarded thereupon, and afterwards. the in- 
dictment is removed by certiorari; the party out of the Chan- 
cery may ſue forth a ſuperſedeas to the ſheriff not 10 arreſt 
him, &c. becauſe the in 'Ctment is removed by certiorari, &c. 
or the juſtices of peace ex officio ought for to award a ſuper- 
ſedeas to the ſheriff after the certiorari is come to them, to re- 
move the indictment, as it ſeemeth : Tamen quzre. And in 
ſuch caſe he may have a ſuperſedeas out of the Chancery di- 


refted to the ſheriff, commanding him, that if. the party will 


yield himſelf to the ſheriff, and find ſureties to appear at the 
(ay of the return of the writ, that then the ſheriff do not ar- 
ret ilk; 6 40 oa Gb A Raga 

If a man ſueth a knight of St. John's of Jeruſalem, and 
other by their proper names, and not by the name of knight 
of 1 &c. and he be ſued to the exigent, the ſuperſe- 
leas ſhall be purchaſed in the name of the prior, and of the 
ſaid knight his confrater, in the Chancery, and there they may 


ind ſureties to appear at the day; and thereupon they ſhall 


X 2 | hve 


(a) For if a mandamus comes to the eſcheator at the ſuit of the heir; 


the eſcheator ought not to ſurceaſe, by. reaſon of the ſuperſedeas. Dyer 
70. in Caſu hæredis Domini Powis. 


Diem clauſit extremum. 


See 4 H. 7. 16. held ſo by Fairfax 
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Writ of Superſedeas. 


have a ſuperſedeas to the ſheriff, that he do not arreſt him, 
&c. | 
540 If a man be condemned in debt or treſpaſs by falſe verdict, F 
and a capias be awarded to arreſt the party, now if the party 
ſueth an attaint, he may come into the Chancery, and there 
find ſureties that he ſhall appear at the day, &c. and will an 
ſwer the party, and ſatisfy the king and the party what be- 
longeth to them, if the attaint doth paſs againſt him; and 
upon the ſame he may have a ſuperſedeas to the ſheriff, that 
he do not arreſt him; and the form of the writ is ſuch: 

(a) The king to the ſheriff, &c. A. hath ſhewed unto us, G 
that whereas B. lately impleaded in our court before our juſ- 
tices lately itinerant in the ſaid county, the aforeſaid A. and 
certain others of a certain treſpaſs, to the ſame B. by the 
aforeſaid A. &c. committed, as it was ſaid, of which ſaid treſ- 

aſs the ſame A. by the inqueſt (upon which he put himſelf 
1 the ſaid juſtices) was convicted, by which the ſaid A. is 
now in priſon, to remain therein, until we ſhall be ſatisfied of 
that which to us appertains, in this behalf, and the ſaid B. of 
the damages adjudged to him; and now the ſaid A. hath ar- 
raigned by our writ returnable before us, &c. whereſoever, &c. 

a certain jury of twenty-four knights to attaint the jurors of 
the inqueſt aforeſaid, and hath betought us, that pending the 
Jury aforeſaid ſo before us, we would cauſe him the ſaid A. to 

be delivered out of the priſon wherein he is ſo detained, ſo 
that he may be able to proſecute the ſame according to the 
law, &c. We willing to aſſiſt the aforeſaid A. in . pre- 
miſſes, &c. and becauſe that the ſame A. hath found before us | 
in our Chancery certain bail, to wit, A. and B. of your coun- E 
ty, who have become bail, &c. every of them, to ſatisfy as 
well to us of that which to us belongs, as the aforeſaid B. of 
his damages (as 1s before ſaid) adjudged, if the jury aſoreſaid 
ſhall paſs againſt him, or the faid A. ſhall not proſecute the 
D 238 ] fame, do command you, that without delay you cauſe him the 
1 ſaid A. to be delivered out of the priſon . if he be de- 
tained in the ſame upon that, and no other occaſion, by the 
bail aboveſaid, ſo that he may be able to proſecute the ſaid 
Jury, as he ought; and have before the ſaid juſtices at the ſaid 
day this writ. Witneſs, &c. | 

If a man be condemned in treſpaſs, and the plaintiff pray- A 
eth an elegit, and a capias is awarded againſt the party for the 

_ King's fine, the king may grant a ſuperſedeas directed to the 
fheriff, that he do not arreſt the defendant upon the _— 

| caule 


(a) But note; The writ of attaint is not a ſuperſedeas, nor ſhall u) 
ſuperſedeas at all be granted in attaint. Dyer 61. 


elegit, commanding the ſheriff to whom the ſuperſedeas is di- 


Writ of Superſedeas. 
pennle that the plaintiff hath made his election to have his 


execution by elegit. | | 
And if in treſpaſs the defendant do agree with the plaintiff 
pendant the ſuit, he ſhall have a ſuperſedeas to the ſheriff, that 
he do not execute the proceſs ſued forth againſt him; but then 
it ſeemeth the ſame agreement ought for to appear upon re- 
cord in the court, &c. - | Z 
C If a man be condemned in treſpaſs, and the defendant doth 
bring an attaint, and the plaintiff ſue an execution by elegit, 
| anda capias is awarded againſt the defendant for the king's 
fine; the defendant in Chancery may ſue a ſuperſedeas of the 
capias, reciting in the writ how that the defendant hath 
brought an attaint, and that the plaintiff hath ſued forth an 


rected, that if the defendant do yield himſelf to priſon, and 541 
there find ſureties to the ſheriff to ſatisfy the king for what 
doth belong to him, &c. that then he do deliver him out of 
priſon upon that ſecurity, if he conceive the ſame to be ſyf- 
ficient ſecurity. | 

D If a man ſueth a writ de uxore abducta cum bonis viri, and pag, 281. 
a capias or exigent be awarded thereupon, the defendant may B. 
find ſureties in the Chancery, body for body, to appear at the 
day; and upon the ſame he ſhall have a ſuperſedeas ' the 
ſheriff, to 7 him at liberty, if he have arreſted him. And 
ſo upon an appeal of Tape, if the defendant in Chancery find 
ſureties, body for body, to appear at the return of the writ, 
and to ſtand to the law, he thall have a ſuperſedeas to the 

| ſheriff to ſet him at liberty, &c. 4 

E And ſo if a writ be granted out of the Chancery to attach 
one to find ſureties of peace for a menace to another, be may 
put in ſecurity in Chancery by ſurety to keep the peace, and 
thereupon have a ſuperſedeas to the ſheriff, reciting the matter; 
—— him to ſet him at liberty, if he 3 arreſted 

im. | 
If a man ſueth a ſupplicavit out of the Chancery, toarreſt a 

man to find ſureties of peace, the defendant who is arreſted 
may have a ſuperſedeas in Chancery to the ſheriff, command. 
og In not to arreſt him; and the writ ſhall be ſuch : | 
The king, &c. greeting: Although lately upon the prayer 
of M. ſuggeſtin to us that I. had grievouſly threatened # aid 
M. touching his life and the mutilation of his member, we 
commanded you by our writ, that you ſhould cauſe him the 
ſaid I. to come perſonally before you, and compel him to find 
lufficient bail, that he the ſaid I. under a certain pain to be 
reaſonably impoſed upon him by you, for which you would 
anſwer to be bail, that he would not bring upon the fins M.or 
procure to be brought on him, any damage or ill; and if he 


ſhould 
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ſection of F. he fhall be taken and arrefted and grievoully 
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Writ of Superſedeas. 


ſhould refuſe to do this before you, then you ſhould take him, 
and cauſe him to be kept ſafely in our priſon of N. until he 
ſhould find ſecurity in form aforeſaid: Yet becauſe R. and S. 
&c. perſonally appearing before us in our Chancery, have be- 
come bail for the aforeſaid I. that he ſhould not bring, nor 
1 to be brought, any damage or ill to the ſame M. oſ 

is body, to wit, each of them under the pain of twenty 


pounds, which they granted to be levied of their lands and 


chattels to our uſe, if he the jaid I ſhould bring or procure to 
be brought any damage to him the ſaid M. or his body: We 
command you, that you ſuperſede the execution of our ſaid 


writ to you in this behalf directed, by the bail aforeſaid, &e— 


» 


Witneis, &c. Fe 
And if the juſtices of peace do award a precept or a warrant 
againſt a man to find ſureties for the peace, he againſt whom 
the warrant is, may find ſureties in the Chancery for to keep 
the peace, &c. and upon the ſame have a ſuperſedeas to the 
Juitices of che peace, that they do ſurceaſe, &c. to arreſt him, 
&c. and thereupon the juſtices ought to ſurceaſe to make any 
warrant againſt him afterwards; and if they have made any, 
that they ought to award a ſuperſedeas to the ſheriff, com- 
manding him to ſurceaſe ; and the writ directed to the juſtices 
of the peace is ſuch : 

The king to his beloved and faithful his juſtices aſſigned to 
keep the peace in the county of Berks, greeting, &c. W. 

4 beſought us, that whereas he is afraid. that upon the pro- 


impriſoned by you, until he ſhall find ſecurity that he the ſaid 


W. will not do nor procure to be done, any damage or ill to 
him the ſaid T. of his body, we would command the caption 
and arreſt afpreſaid, to be ſuperſeded by ſufficient bail: We, 
becauſe that R. S. P, and F. of the county of W. in our Chan- 
cery perſonally appointed, have become bail for him the ſaid 
W. that he ſhall not do, nor procure to be done, any damage 


or ill to the ſame to the ſame T. of his body, to wat, every 
one of them under the pain of one hundred pounds, which 


they have granted to be levied upon their goods and chattels to 
our uſe, in caſe that any damage or ill happen to the ſame * 
of his body, by the ſaid W. or his procurement, regarding the 
prayer aforeſaid, command you, that you wholly ſuperſede by 


the bail aboveſaid, the caption and arreſt of the body of the _ 
ſaid W. to be made on that occaſion, &c. Witneſs, &c. | 

And if the wife be in fear or doubt of her huſband that he 
will beat her or kill her, &c. ſhe may ſue a ſupplicavit in 
Chancery againſt her huſband, to find ſureties that he do not 
beat her, nor evil intreat her, and for to govern, rule, and chaſ- 


The 


tiſe her reaſonably; and the writ is ſuch: 


Writ of Superſedeas. 
The king to the ſheriff, &c. R. the wife of I. B. hath be- 


ſought us, that whereas ſhe of her life, &c. is grievouſly and 

manifeſtly threatened by the ſaid I. B. we would provide for 
the ſafety of her the ſaid R. in this behalf: we regarding the 
prayer aforeſaid, command you, firmly injoining, that you 
cauſe him the ſaid I. B. to come perſonally before you, and by 
all means compel him to find 1ufficient bail, &c. (as above) 
that he will well and honeſtly treat and govern the aforeſaid 
R. and that he will not do, nor procure to be done, any da- 
mage or ill to her the ſaid K. of her body, otherwiſe than law- 
fuily and reaſonably belongs to her . for the cauſe of 
government and chaſtiſement of his wife. And of this before 

ou, &c. 

10 And if a man in court- baron in a writ of right, or in other 
court, as in London, in a writ of right, vouch a foreigner to 
warranty, &c. the tenant who voucheth may ſue forth a ſuper- 
ſedeas directed to the court, commanding them that they do 
nat proceed in the plea, until the warranty be determined, &c. 
quod vide in the Regiſter, fol. 5. 11, & 13. And upon the 
jame he may have an alias, and a pluries and an attachment, 
againſt the bailiſſs, or mayor of London and ſheriff, if they 
will not ſurceaſe, &c. Ts 

And if a man ſueth a prohibition to the ſpiritual court and 

to the parſon, and notwithſtanding the ſpiritual Judge doth 

proceed to excommunicate the party, and upon certificate there- 
of in the Chancery a writ of excommunicato capiendo is award- 
el; le who ſued the prohibition ſhall have a ſuperſedeas to 
the ſheriff, reciting the whole matter, commanding him that 
te do not arreſt the party; and if he have arreſted him, that 
ie deliver him: Quod vide in the Regiſter, fol. 67. And he 
may have a ſuperſedeas out of that court out of which the pro- 
hibition did iſſue, &o. 5 | | | 
If the collectors of the ſubſidy or tenths granted by the cler- 

are excommenged by the ordinary for their contumacy, &c. 

ach that be certified, and thereupon a writ directed to the ſhe- 

[ti for to arreſt them, if it be teſtified in the Chancery after- 

wards by the ſovereign of the collectors, that they have ſatis- 

wil and ſubmitted themſelves; then upon that a ſuperſedeas 
fall be directed to ſurceaſe to arreſt them; and if he hath ar- 
ltd them, that he deliver them. | | 

And if the biſhop do certify an excommunication into the 

Chancery againſt one for a contempt in a ſuit depending be- 

dre him, and thereupon a writ of excommunicato capiendo 
x awarded; if the official do by his letters after certify in 

Clancery, that the defendant hath appealed to Rome, or elſe- 

ere: Now upon that certificate he ſhall have a ſuperſedeas 

os | to 


Writ of Superſedeas. 
to the ſheriff, that he do not arreſt him pendent the appeal; 


and if he have arreſted him, that then he do deliver him, &c. 
And ſo if he who is excommunicate ſheweth in Chancery 
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9 the Pope's letters, teſtifying that he hath appealed, &c. he 
. ſhall have a ſuperſedeas to the ſheriff commanding him for to 
5 ſurceaſe, &c. and if he hath taken him by force of the writ of 
4 excommunicato capiendo, that then he do deliver him; quod 
1 jd eRegiſt. fol. 68. 

3 If a man take one as his villain, and the other ſueth a writ C 
U de homine replegiando, and he claimeth him as his villain; he 


who is taken may put in ſureties in Chancery to yield himſelf 
and his goods, if &c. and thereupon he ſhall have a ſuperſe- 
deas dire ted to him who took him, not to take him; and if 
he hath taken him, that then he do deliver him. Regiſter 79, 
1 N f 
inch. 206, If a man do hold plea in the county of a trefpaſs which is 
—_— vi & armis, &c. the 3 may ſue out of hs Chancery a 
ſuperſedeas unto the ſheriſſ or to the bailiffs of the hundred 
where the plea 1s holden, reciting that a plea of treſpaſs vi & 
armis ſhall not be holden in a leſs court than before the king, 
or other juſtices by his commandment. Regiſt. fol. 111. 
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[ And upon a writ of error brought of a judgment given in | 
1 London or other court, the party mall have a ſuperſedeas di- t 
1 rected to the mayor and ſheriffs, or other officer, to ſurceaſe to 7 
[ award execution. Regiſt, fol. 129. | | 
"74 If a man be diſtrained by a proceſs which iſſues out of the! j 
$i Exchequer, as executor to an accountant there, he may have t 
þ a ſuperſedeas out of the Chancery directed to the treaſurer and t 
Il barons of the Exchequer, ſurmiſing that he is not executor t 
4 nor ſurety for the accountant, &c. commanding them that they u 
1 do ſurceaſe, until they have inquired the truth thereof. 0 
| And the like writ is given where the barons do award pro- ( c 
a7 ceſs of diſtreſs againſt any one who hath not any of the lands n 
1 of him who was the accountant, &c. but of his purchaſe be. t 
| fore he was accountant; quod vide Regiſt. 144. 
And if the ſheriff doth hold plea of forty ſhillings, the de- hi 
ſendant may ſue forth a ſuperſedeas, that he do not proceed, u] 


&c. or aſter judgment he may ſue a ſuperſedeas directed to the fe 
ſheriff, commanding him not to award execution upon ſuch 

43 Ed. 3. 21. judgment; and upon that an alias, a pluries and an attach- 

1 * W ment. Regiſt. 145. 41 Ed. 3. Brief 55. con. in C. B. 

+ 5 44 If a man for debt of ten pounds ſue in the county by divers 

1 polaints there, every plaint under the ſum of forty _ 

i where the debt is one intire debt, the defendant may ſue a fi- 

perſedeas to the ſheriff, commanding him not to hold plea in 

thoſe plaints. | | 


It 


certain plea between W. of C. and P. of a ce 


Writ of Superſedeas. 


If a man ſue one in the county before the ſheriff for breach 
of covenants, to his damage of ten pounds, or above the ſum 


of forty ſhillings, then the defeadant may ſue a ſuperſedeas to 


the ſheriff that he do ſurceaſe; quod vide Regiſt. 146. 

And if a man do ſue forth an audita querela to avoid a fta- 
tute-ſtaple or a ſtatute-merchant, he ſhall have a ſuperſedeas 
to the ſheriff not to do execution hanging the plea, &c. Re- 
giſter 113. 


C % 


Note, that the conſtable of Dover, who is warden to the 


cinque ports, cannot hold plea of a thing which doth belong 
to be determined in the county, if it be not of a thing con- 
cerning the keeping of the cattle of Dover; and if he do, the 
party ſhall have a writ directed unto him to ſurceaſe, and 
upon the ſame an alias and a pluries, and an attachment; and 
the writ ſhall be ſuch : | 
The king to his beloved and faithful B. conſtable of his caſ- 
tle of Dover and keeper of his cinque ports, or to his lieute- 


nant, greeting: Whereas amongſt other articles which lord Ed- 


ward ſome time * of England, our grandfather, granted 
for the amendment of the people of his realm, it is ordained, 
that the conſtable of the cattle of Dover ihall not hold plea at 
the gate of the ſaid caſtle of any foreign plea of the county, 
that doth not touch the cuſtody of the ſame hs. nc and you a 

| | rtain debt which 
the ſame W. requires of the ſaid P. (and which ſaid plea doth 
not concern the cuſtody of the ſaid caftle) held before you at 
the gate of the caſtle, and unjuſtly diſquiet him the ſaid P. on 
that occaſion by various diftreſſes, againſt the tenor of the ar- 
ticles aforeſaid, as on the behalf of the ſaid P. we are given to 
underſtand : We willing that the ſaid articles be inviolably 
obſerved, command you, if it is ſo, that then you wholly ſur- 
ceaſe from further holding that plea before you, and that you do 
not moleſt nor in any wiſe aggrieve him the ſaid P. againſt the 
tenor of the ſaid articles; and the diſtreſs, if any, &c. 

And if the conſtable doth hold plea of any thing of which 
he ought not for to hold plea, the party ſhall have his action 
upon the ſtatute, although he doth not ſue forth any writ be- 
fore directed to the conſtable. | | 


Writ De procedendo ad Fudicium. 


Norx that by the ſtatute made Anno 2 Ed. 3. cap. 8. it is 
| enacted, that commandment be not either by the great 
ſeal nor the petty ſeal to delay common right; but if ſuch com- 
mandments come, &c. that the juſtices ſhall not ſurceale to do 
right in any point. 
And by the ſtatute made Anno 14 Ed. 3. cap. 14. the juſ- 
tices ſhall not ſurceaſe for the great ſeal or leſſer ſeal. 

545 And by that it appeareth, that the king's juſtices ſhall pro- 
ceed according to law, notwithſtanding the king's command- 
ments directed and delivered to them: And if the party think- 
eth in his conſcience, that tuch commandments. ſhall be made, 
then he may ſue forth a writ upon that ſtatute, commanding 
them to proceed, notwuhfſtanding ſuch commandments; and 
the writ thall be fuch : | _- 

The king to his beloved and faithful W. &c. and his com- 
panions, juſtices aſſigned to take the aſſiſes in the county of 
Salop, greeting: Whereas in our parliament at Northampton 
called in the ſecond year of our reign, it was agreed and or- 
dained by us, the prelates, earls, barons and other great men, 
and the whole commons — 55 realm being in the ſame parlia- 
ment, chat it ſhould not be commanded by our great ſeal nor 
by our little ſeal, to hinder or procure che common law, and 
it ſuch commands ſhould come, that the juſtices for that cauſe 
ſhould not ſurceaſe to do juſtice, as in the ſaid ſtatute it is more 
fully contained: We command you, that you in no wiſe ſur- 
ceaſe to do juſtice to the parties in an aſſiſe of novel diſſeiſin, 
which T. hath arraigned before you by our writ againſt A. 
and I. his wife, and others in our original writ contained, of 
tenements in E. by virtue of any command of the great ſeal 
or little ſeal to you directed or to be directed, againſt the te- 
nor of the ſtatute aboveſaid. Witneſs, &c. 5 

But it ſeemeth to be in vain to ſue forth ſuch writ, if the 
Juſtices do conſider their oath, and their duty to God and the 
king: But becauſe ſome juſtices are fearful, and will not do a 
thing which may turn to their diſpleaſure, that writ was or- 
dained, as it ſeemeth, and for no other cauſe, for the ſtatute 
was ſufficient in itſelf; and the party may have in the end of 
the writ theſe words, viz. _ ED | 

Br. Nifi pri, But proceed to the taking of the ſame aſſiſe as of right ought 

57 to be done, according to the law and cuſtom of our realm of 

England. Witneſs, &c. | 
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And 


Writ De procedendo ad Judicium. 


And by the ſtatute of Weſtm. 2. upon iſſues joined in the 
Common Pleas or King's Bench, they tall be tr.el by niſi 
prius before the ſame juſtices 14 the country, And by the ſta- 
ile of fines, in the time of vacation thoſe iſſues ſhall be tried 


before one of thoſe juſtices, aflociating to him a knight, &c. 


And by the ſtatute of York, a ;jullice of atlife affociating to 
\im an honeft man ſhall take niſi prius, and try the iſſues ariſ. 
ing thereupon taken in the Common Pleas or King's Bench, if 


[they need not great examination, & But in thoſe caſes it 


zppeareth by the Regiſter, the king by his writ may reftrain 
aud command the juſtices, that they do not award nifi prius; 
nd if they have awarded any writ oi niſi prius, that they ſeud 
a ſuperſedeas; and the writ thall be ſuch ; : 

The king to his juſtices of the bench, greeting: Although 
br the common council of our realm it is ar reed and appointed, 

kt inqueſts and juries to be taken in pleas of land, which are 
ot of great examination, ſhall be taken in the country before 
| juſtice of the place where the plea is, having aſſociated to 
þin ſome honeſt man of the country, knight or other, ſo that 
b common day be in the bench, and a certain day and place 

: the country, in the preſence of the parties; and alſo, that . 
queſts and juries in pleas of land that uy reat examina- 
on, ſhall be taken before two juſtices of the bench in form [ 241 J 
lo claid; nevertheleſs the plea which is beſore you in the 
ech aforeſaid by our writ between W. demandant, and T. 546 
rant of the manor of S. with the appurtenances in the county 
W. eſpecially concerns us, more eſpecially ſeeing that the 
al T. holds the ſaid manor for the term of his life of our 
ant, and aſter the death of the ſame T. the ſaid manor ought 
nally to revert to us and our heirs; we willing to take care 
: our indemnity in this behalf, command you, that if you 
ppen to proceed to take the inqueſt thereupon, then that you 
x ſuch inqueſt before us in the bench aforeſaid, and not elſe · 
dere, the concord and ſtatute aforeſaid notwithſtanding; and. 
Jou ſhall have demanded the inqueſt thereof to be taken by 
* wr1t of nifi prius, then you ſhall! demand the taking of 
: inqueſt in the country to be ſuperſeded. Witneſs, &c. 
ſncre is another form of writ ſor that matter in the Regiſ- 
And M. 32 H. 6, it appeareth, that it is in the juſtices 
«1100, whether they „ill, grant niſi prius, or not; and. by 
lik reaſon, the king at his diſerction, and by his writ di- 
del to the juſtices, may reſt ain the ſame. | | 
And nifi prius ſhall not be granted where the king is party, grams. 156. 
out the king's ſpecial warrant, or the king's attorney's aſ- Br. Ni. pri. 
h notwichſtanding the aforeſaid ſtatutes. | 3 Procc - 
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Writ upon the Statute made for the King's 
Steward and Marſhal that they do not hold 
Plea, if not, &c. e 


| 
10 H. 7. 13 8 by the ſtatute of Articuli ſuper Chartas, cap. 3. (a) | | 
| That the ſteward and marſhal ſhall not hold plea of free. 
hold, nor any plea of treſpaſs, but only of a done in ; 
the king's houte, and other treſpaſſes done within the verge, { 
and of contracts and covenants which ſome of the king's houf- . 
hold ought to have againſt another of his houſhold, and no f 
other; and no plea of treſpaſs ſhall proceed, which is not q 
brought before the king remove out of the verge where the 
treſpaſs ſhall be done, ſo as that they be ended before the 0 
king go out of the bounds of the verge where the treſpaſs is $ 


done; and if they cannot be ended there, the parties ſhall ceaſe, : 
and ſhall be tried at the common law. And the ſteward ſhall 4 
not take cognizance of the debts of other men, but onl; of | y 
ſuch as be of the king's houſe: He ſhall hold no other plea D 
by obligation made at the diſtreſs of the ſteward or 467 ey 1 
and if they do contrary to that ordinance, it ſhall be void. And yl 
the court of the marſhalſea, nor the juriſdiction thereof, ſhall | 5 
not exceed above twelve miles by the ſtatute made 13 R. 2. c. if 
3. And a man may add in action brought againſt him in ths fe 
court of the ſteward or marſhal, that he was not of the kings ſu 
1 houſhold at the time of the treſpaſs or contract made, or that 
1 the plaintiff was not one of the king's houſhold at that time. ct 
547 And if a man be ſued in the court of the ſteward and marſtal ” 
contrary to the ſtatute, then he who is grieved ſhall have ſuch & 
writ (5) tha 


The king to the ſteward and marſhal of his houſhold, greet- pe 
ing: Whereas amongſt other articles which lord Edward ſome 77 


lime nel 
| | | | is nan 
(a) See 10 H. 6. 13. 1n treſpaſs brought there; of a treſpa!s do : of 
within the verge, it is neceſſary that one of the parties be of the houſholdy wh 
Acc. as well as in contracts, &c. for elſe an action is maintainable on th 100 
ſtatute. Nul tiel Record a good plea there, 7 H. 6. 30. the 
(5) Note; A good rule by Babbington. 9 H. 6. 2. If a ſtatute 808 
a greater penalty for an offence, and alſo a ſpecial action; there, if 1 Uo! 
party who brings the 15555 does not make mention of the ſtatute, he hal Pita 
have no advantage of the penalty given by the ſtatute z as for hunti's 4 he 
parke, or pro uxore abducta cum bonis viri. But if a ſtatute gives 2 ßes“ tan 
penalty; but no other action lies, but that which was before at comm = 


„aw, there a man ſhall have advantage thereof (without mentioning 'W 
ttatute) as in watte, &. See 9 Ed. 1. Fitz. tenant in dower. 
'p<cial aſſiſe, where the party is found a diſſeiſor with force, &C. 


So 118 


ute gire 
ey if id 


1 2 
unting ! 


'oning u ; 
80 in 


he ſhal 


a great 
comm 


* 
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Writ upon the Statute made, &e. 


ume king of England, our grandfather, granted for the 


amendment of the ſtate of his people, it is ordained that the 
leu ard and marſhal of our houſhold ſhall not hold plea of 
freehold, of debt, covenant, treſpaſs, or of contract made 
between the king's people, but only of treſpaſs done within 
ihe houſe, and of other treſpaſſes done within the verge, and 
of contracts and covenants that any of the king's houſe ſhall 
have made with others of the ſame houſe and in the ſame 
houſe, and not elſewhere; and now from the complaint of 
A. and B. we have received information that you, at the pro- 
ſecution of I. of L. hold before you a plea between the afore- 
{aid A. and I. (who are not of the 1ame houſe, as it is faid) 
of 2 certain debt which the ſame A. demands of the faid I. to 
the great damage and grievance of him the ſaid A. and againſt 
the form of the urdinance aforeſaid; we therefore being 
willing that the ſaid ordinance be obſerved in all and every its 
articles, command you, if ſo it is, that then you wholly ſur- 
ceaſe from farther holding that plea before you, not nioleſt- 
ing or in any wiſe aggrieving him the ſaid A. againſt the tenor 
of the ordinance aforeſaid; and the diſtreſs, if any, &c. 
Witneſs, &c. 


D And if the plea be lawfully begun before the ſtewgzd and 


marſhal of the king's houſe within the verge, and beforethe 
plea be ended the king doth remove y now the plea is thereby 
ciſcontinued, and then it behoveth the party to commence his 
action at the common law, and not within the verge before the 
ae and marfhal; and if he do, the party grieved ſhall have 
uch writ: | 

The king to the ſteward. and marſhal of his houſehold, 
greeting: Whereas amongſt other articles which lord Ed- 
ward ſome time king of England, our grandfather, granted 
tor the amendment of the ſtate of his people, it is ordained 
that the ſteward and marſhal of our houſehold ſhall not hold 
plea of freehold, of debt, of covenant or contract of the men 
ol the people, but only of treſpaſſes of our houſhold and other 
reſpaſſes done within the verge, and of contracts and cove- 
rants which any of the ſaid houſhold ſhall make with another 
ot the ſame houſehold and in the ſame houſe, and not elſe- [ 
here; and they ſhall plead no other plea of treſpaſs that is 
dot attached by them betore we depart from the verge where 
lie treſpaſs was committed, and ſhall plead and determine 
(boſe pleas ſpeedily, from day to day, ſo that they may be 
| . - 
paded and determined before we depart from the ſame verge 
lere the treſpaſs was committed; and if ſo it be, that they 
uno be determined within the limits of the ſame verge, ſuch 
Peas ſhall ceaſe before the ſteward and marſhal, and the 


plaintiffs 


242 ] 
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powders, &c. there it is not nece 


Writ of Certiorari to remove Records, &c. 


laintiffs ſhall have recourſe to the common law: And ng, 
rom the grievous complaint of A. and B. we have recee; 
information that you, at the ſuit of R. of B. them the ſad 
&c. do diitrain to aniwer before you to the aforeſaid R. of : 
certain treſpaſs to the ſame R. by the ſaid A. and B. con. 
mitred within our verge at E. in the twelfth year, &c. it !; 
ſaid; which ſaid plea was not attached by you before we de. 
parted trom that verge, and many ways _— diſquiet then 
upon that occaſion, to the great expence anc 333 of them 
the ſaid A. and B. and againft the tenor of the articles afore- 
ſaid; we therefore willing that the faid ordinance be inviolably 
obſerved in all and every one of its articles, commind you, if 
fo it is, that then you in no wiſe diftrain them the ſaid A. and 
B. to anſwer before you of ſuch treſpaſs, but wholly ſuperſc 
the further holding of that plea before you; and the diſtreſs 
if any, &c. Witneſs, &c. | 

And if a man be ſued by plaint before the Reward and nat 
ſhal of the king's houſe, who 15 not of the king's houſhold, 
and the debtor plead, and affirmeth the juriſdiction of the 
court; and the cauſe be adjudged againſt him; yet he {hal 
have an action upon the fiatute againſt the party who fueh 


him there; qubd vide T. 3 H. 3. Title Eſtoppel. 
Writ of Certiorart to remove Records, &. 


HE writs of certiorari for to remove records out of ore 
court into another are of ſeveral forms; and the formo! 
the writ to remove the record of rediſſeiſin is ſuch: 
The king to the ſheriff, &c. Becauſe for ſome cerun 
cauſes we will be certified upon the record and proceſs, of : 
certain inquiſition made before you and the keepers of the 
Pleas of our crown in your county at N. by our writ upon! 
certain rediſſeiſin to I. by R. done, as it is ſaid, of one nel 
ſuage with the appurtenances in N. We command you, Uk 
if judgment be . — given, then that you ſend the recon 
and, proceſs aforeſaid, with all things touchin them, to u 
under your ſeal diſtinctly and openly, and this writ (a f 
* 


that, 


(4) Where the tenor of the record is ſufficient, and where the record ite! 
> fa 1 muſt be removed. 


If one bringe debt on a recovery in an inferior court, as in a, court of 17 

| ary for the party to have the record ide 
nor the tenor of it: So if one brings debt in C. B. on damages recorere 
in B. B. or in the court of Norwich; but if nul tiel record be pleaded ther 


- 


Writ of Certiorari to remove Records. 
that, &c. whereſoever, &c. that having inſpected the record 549. 


0% and proceſs aforeſaid, we may cauſe ſurther to be done 

red | thereupon, that which of right, and according to the law 

ad, and cuſtom of our realm ot England, ought to he done. 

f 2 Witneſs, &c. | 

om. And he may remove it after a diſſeiſin, &c. | 

It 1 And if a man be attainted in a rediſſeiſin or a poſt-diſſeiſin, p N | 
de. and hach no lands within the county to be put in execution, TTY 
hem he may remove that record by a certiorari into the King's | 
hem Bench, and there have execution. And he may remove a re- 

ſore⸗ covery in an aſſiſe of novel diſſeiſin into che King's Bench by see a reco- 
ably a certiorari in like manner. But the writ of certiorari faith, very in an- 
u, If if judgment be thereupon piveny then the record and proceſs, cient de- 

- 0 &. as above. By which it appeareth, that it ought that Bent 


4 : 63-5 H. 6. 
judgment be given in the aſſiſe, &c. otherwife it ſeemeth he 2 Po 2 


ſhall not have the writ; for the certiorari is ſaid to remove the ſee 44 Ed. 
record, to the intent that he may ſue forth execution upon the 3. 28. 


rlece 
ſtreſz, 


| mat ſame when it is removed in the King's Bench, for there 36 H. 8. Br. 
bol th ey Certiorart 
of the 

e mal 


it is ſufflent if the tenor of the record be removed into Chancery by cer- 
tiotati, and ſent thence by mittimus. 7 H. 6. 19. See 19 H. 6. 79 and 80. 
accordant, Dyer 187. | 

2. Where one is to ſue execution of a record in another court, as where 
tis to ſue execution in C. B. on a recovery in ancient demeſne, or before 
juſtices of afſile, or of oyer and terminer, there the record itſelf ought to 
be removed into Chancery by certiorari, and the ſaid record with the cer- 
torari ſent into C. B. by mittimus ; and ſo if an attaint is before ſued on 
ſuch a recovery. 34 H. 6: 251. Hut when execution is to be ſued in C. 
B. upon a record which remains in the treaſury there, as on a fine, reco- 
very, &c. (Note, all' thoſe records were removed into the receipt of the 
Exchequer, circa Temp. 9 H. 4. 37 H. 6. 17.) But where it is in the 


0 ſuech 


c. 


of one 
form 0! 


certain Chancery, as on x petition among parcener:, Dyer 136. there they will not 
ſs, of end in the record itlelf, but a certiorari to the chamberlaia and treaſurer, 
| 5 th ad a mittimus of the tenor of the record: See the cauſe 39 H. 6. 4 per 
} OL Priſot; and if the tenor of the record be before the certiorari filed in Chan- 
t upon cer), they will not ſend the certiorari into the recept. (Treaſury) nor 


Ine mel- 
ou, n 
he record 
m, do d 
it (a), 1 

that, 


ſead in the tenor which. is there filed, but only tenorem tenoris, andi it ſeems 
that is ſufficient; 17 H. 6 17, 28 See 24 Ed. 3. 79. that no execution 
ein be on the tendt of a record. Dyer 217, No ſcire facias on the tran- 
icrpt of a reſummons ſent out of Chancery into C. B. and ſee Dyer 228. 
and 5 H. J. 25, where a record is pleaded in the ſame court, and nul tiel 
record pleaded thereto, it ought not to be entered quod habeat hic recor- 
dum ſub ſuo periculo. Et qua juſticiarii hie ne adviſari volunt ſuper in- 
'*Qionem & examingtionem recordi, & c. Dies dat' eſt partibus, &. 
dee aud note 31 H. 61.6! 61. 39 H. 6. 3. 32 Ed. 3. Quare imp. 1. where 
Mitel record is a good plea; Sec 7 H. 6. 30. 

Note; the ſtatute 1 & 2 Ph. & M. is, that no certiorari to remove any 
**COgnizance ſhall be awarded, except the writ be ſigned with the hand of 
de chief juſtice, or ſure other juſtice ia his abſence, Vide Raſt, Stat. 
Mainpriſe, pl. 45. | 

Note; A record may be removed after a diſſe fin, &c. 


record ider 


-ourt of Pe, 
ecord ide 
es recover 
eaded tber 


Writ of Certiorari to remove Records. 


20. There is they may award execution into every county to execute the 
no ſuch writ ſame 

of certiorari | | 

to remove : Tee? 
the record in C. B. immediately, but firſt in the Chancefy. Yet 43 Aſſ. 20. the contrary 


is admitted. | 


21 Ed. 3.5. Tf a man do recover lands by aſſiſe of npvel diſſeiſin, and) 
| N the defendant will ſue a certificate before other juſtices, there 
. he ought to ſue forth a certiorari to the juſtices of aſſiſe, to 
: certity the record unto the new juſtices, who hold plea upon 
the certificate, and the words (fine dilatione) ſhall not be put 7 
in any writ which hath a certain day of return. 
And if a man recover per aſſiſe de novel diſſeiſin, and the 
defendant will ſue an attaint before other juſtices, then he 
ought for to have a certiorari to the juſtices of aſſiſe to certiſy 
the record, if judgment be given. | 
And if a man recover before juflices in eyre in an aflite of 
novel diſſeiſin, the other party may ſue forth an attaint before 
other Juſtices, and have a certiorari to the Juſtices in eyre to 
ſend the records before the other juſtices. 


37 H. 6.16. And the king may ſend his writ of certiorari to the barons, | t 
treaſurer and chamberlains of the Exchequer, to certify the a 

record of aſſiſe in the treaſury in their cuſtody into the king's p 

Bench. | | | W 

9 Ed. 4. 5o. There is another writ of certiorari to the treaſurer and at 
Choc, chamberlains of the Exchequer to certify the record of the al- th 
550 ſiſe taken, but the judgment was not given, becauſe the de- ni 


24 Ed. 3.24. ſendant died; but the writ is of little effect, for that by G he 


15E9. 3.5. the death of the defendant before judgment the writ be 
be 4 Cal 


46. abated. : | 
| And if a man will ſue an attaint upon recovery in aliie, 00 
which record of aſſiſe is in the treaſury, then he who bringeth ma 
the attaint (@) ought to ſue a certiorari to the treaſurer and / 
chamberlains of the Exchequer, to certify the record d tha 
aſſiſe before the juſtices, before the attaint be ſued ſorth. treſ 
© 243 J It a man do recover damage in an aſſiſe of novel difſeifin, vas 
and before he hath execution of the damages the record is fn c 


into the treaſury; then he may ſue a certiorari to the tea. 
ſurer and chamberlains to certify the record of recovery in tit 
affiſe before the Fing, that execution may be awarded for ti 


damages. 
And if a man recover lands and damages in an aſſiſe oſ frei 


ſorce, and the defendant hath not any thing within 1 , 
| | roug 


| (a) Note; here there ought to be the record itſelf, and not a tepor 09 
| ly. 39 H, 6. 4+ | 


Writ of Certiorari to remove Records. 


8 borough for to ſatisfy the 1 N then the party may ſue a 
certiorari to the mayor or bailiffs to certify the record into 

| the 4 Bench, that he may have execution of the damages 
recovered. 5 | f Wh 

J oC If the king maketh certain perſons juſtices of aſſiſe, &c. in 


one county, and afterwards at another aſſiſes he maketh other 


1d juſtices of the ſame county, a general certiorari ſhall be 
re ſued to the firſt Juſtices to entity all the records of aſſiſe 
to and juries which were taken in that county before the new 


jultices. 


on | 
ut And in aſſiſe of novel diſſeiſin, if the verdict paſs for the 
plaintiff, and before judgment be given a new commiſſion is 
the L to other juſtices of the ſame county, the party for whom the 
he recdict paſſed may ſue forth a certiorari to the firſt juſtices to 
u remove the record into the King's Bench, to have judgment 
| given there upon that aſſiſe and verdi& paſt; or may have a 
eof certiorari to the firſt juſtices to ſend the record before the new 
fore juſtices, that they may give judgment thereupon : And it be- 
re 10 hoveth to have another writ unto the new juſtices to receive 
the record, and that they proceed to judgment. And when 
ons, the record is removed after verdict given betore other juſtices, 
7 the and they delay to proceed to judgment upon the we?) the 
ing's party for whom the judgment ſhould be given may ſue forth a 
writ directed to them, that having received and ſeen the record 
and and proceſs aforeſaid, they proceed to judgment, &c. And 
eb thereupon the party may have an alias and a pluries, or ſig- 
ie de- nify cauſe to us: And if they will not do any thing, whether 
at by 0 he ſhall have an attachment is a queſtion; for there is a ſtatute 
rit 13 made A. 3 Ed. 3. which willeth, that commiſſioners in ſpecial 
caſe limited by the ftatute ſhall be puniſhed for their miſ- 
aſliſe doings; but it ſeemeth it ſhall not be, if the ſtatute be not 
ing OP that way f rage ny 
er al nno 27 Ed. 3. in aſſiſe a juſtice was indicted, for | 
2rd of | that he cauſed an indictment, att was found to be but „ 1 
E treſpaſs, to be entered in record as felony, &c. And the ſame 2 R. 3. 9. 
fſeif, was adjudged a void inditment, becauſe it was to make void a Bro. Indict+ 
is ſen I record. But yet it ſeemeth he might be indicted for taking of 5 
e tre- WW money, or for other falſity, which doth not deſtroy and dt 
y in the the record. Quere. 
for ihe And a man may have a writ to the ſame juſtices before 351 
Fhom the verdict paſſed, &c. to proceed to judgment, as well 
of frelb Ws be ſhall have a writ to other juſtices before whom the re- 
city ot ord is removed (a). 5 6 
oro Yy | 8 
agar 0e) Note; if the juſtice of niſi prius die before the day in bank, after 


Pe verdi®t taken, the court may receive the record by the hands of the 
_ clerk 
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If a man in an aſſiſe of novel diſſeiſin, or other action real, C 
before juſtices in eyre vouch one to warranty, who preſent] 
entereth into warranty, and afterwards loſeth ; the plaintif 
ſhall recover, and tenant ſhall have judgment to recover in 
value againſt the voucher : Now if he who recovered in value 
will have execution of the lands recovered in value, he ought 
to ſue a certiorari to the treaſurer and chamberlains of the Ex. 
chequer, to certify the record in aſſiſe into the Chancery; and 
when it is there certified, the king ſhall ſend the (2) record by 
mittimus into the Common Pleas, and thereupon the juſtices 

ſhall award a ſcire facias againſt the party againſt whom the 
recovery was, to come and ſhew why execution ſhould not be 
done of lands in value. Z | 

And a man may ſue a certiorari directed to the juſtices of ! 
aſſiſe, to remove the records of aſſiſe into the Chancery, and 
alſo a deed which is before them, &c. and afterwards he may 
ſue forth a writ of mittimus unto the new juſtices of aſſiſe of 
thoſe records,, and of the deeds which remained before the 
other juſtices. | | | | 

And if the huſband and wife ſue a bond, which is made to [ 
the wife, in the Common Pleas, and the deed is there denied, 

for that they remain in the keeping of the cuſtos brevium, and 
the huſband dieth; the wife may have a writ out of the Char- 
cery directed to the cuſtos brevium in the Common Pleas, tha! 
he deliver the deed to the wife, becauſe the plea is determined 
by the death of the huſband. 

And when the juſtices in eyre come, and ſhall be in any 
county by the king's commiſſion, then a writ ſhall be ſent to 
the juſtices of the Gm Pleas, to adjourn all the pleas ol 
that county which are in the Common Pleas before the juſtices 
In eyre, to be determined before them: And if the juſtices in 
eyre cannot determine the pleas before they depart out of th: 

| | county, 
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clerk of aſſiſe, without any certiorari to the executors of the juſtice, ud 
the entry hereof (hall be general | Ad quem diem hic vener' partes, & 
juſticiarli ad aſſiſas coram quib', æe. Miſerunt hic recordum ſcript 
hzc verba, &c. And admit that it be error, yet this ſhall be received {0 
be afligned for error; for it is contrary to what the court did as judge: 386 
though in ſome caſes the court ſhall give faith to the death of a judge, 4 
2 H. 7. A ſervant of an attorney was received by a judge w o died in 
Pais. Dyer 163. But note; if a juſtice of nifi prius be removed, &c. tht 
certiorari ſhall be to himſelf ; and to if his executors have the record, f- 
certiorari ſhall be to them. See Dyer 439. 13 H. J. 21. : 
(4a) Note; a ſcire facias lies on the tenor before any entry thereof 0a the 
roll: And. if the tranſcript of a fige comes in by mittimus, at the ut ” 
one, and another has cauſe to have execution upon the ſame fine he ought! 
to purſue the mittimus to have execution: for otherwiſe he cannot have 4» 
although the tenor was entered on the roll before. 
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county, then a writ ſhall be ſent to the juſtices in eyre, to 
ſend thoſe records and pleas, which are not determined nor 
adjudged, into the Common Pleas again: And the writ ſhall 
be ſuch: | 

The king to his beloved and faithful S. greeting: Where- 
as the plea which was before our juſtices of the bench by our 
writ between S. demandant, and I. tenant of one meſſuage 
with the appurtenances in T. in the county of N. together 
with the ſaid writ, was ſent to be pleaded betore you 5 your 
companions, lately our juſtices itinerant in the county afore- 
ſaid, and that plea for ſome certain cauſes in the eyre afore- 
ſaid, remained undiſcuſſed, without this, that the ſame plea 
was adjourned elſewhere to be pleaded, by which, on the be- 
half of him the ſaid S. we are beſought that we will do him 
juſtice in the premiſſes; we, for that cauſe thinking it to be 
expedient that our juſtices of the bench ſhould be. certified 
upon the record and proceſs of the plea aforeſaid before you 
and your ſaid companions in the eyre aforeſaid, command you, 
that you ſend without delay, the record and proceſs . 
together with the ſaid writ and all other things touching them, 
to our ſaid juſtices of the beneh under your 2 diſtinctly and 
openly, and this writ, that thoſe being inſpected, further pro- 
cels may be in the ſaid plea, according to the law and cuſtom of 
our realm. Witneſs, &c. oC 9 : | 

And if an aſſiſe of novel diſſeiſin be brought in the King's Br. Brief 
Bench, and the defendant alledge and plead; that there is a 414. Vide 
writ of a higher nature nee in the Common Pleas for 22 H. 5. 15. 
ine ſame land between the aint? and defendant ; then if 33 _— 
itcy be at iſſue, whether there be ſuch a writ depending or 282. 
not, the defendant ought to ſue a certiorari out of the Chan- 40 Ed. 3.32. 
cery to the juſtices of the Common Pleas, to remove and cer- Br. Brief 
it; the records into the Chancery; and upon the ſame certi- 304. 
fed, he ſhall have a writ of mittimus out of the Chancery to 
te 2 of the King's Bench; with which writ the king 
tall ſend the tenor of the record which 1s there into the 
king's Bench: And the writ of mittimus ſhall be ſuch : 

The king to his beloved and faithful R. of W. and his 
companions, 1 aſſigned to hold pleas before us, greeting: 
Whereas R. P. lately arraigned a certain aſſiſe of novel dif- 
eln before us at Weſtminſter, by our writ againſt B. of te- 
«ments in A. and two meſſuages, three plough-lands, twenty 
es of meadow with the appurtenances in the ſame town put 
ien, and the ſaid B. in pleading in that aſſiſe alledged that 
©vnt of an higher nature then, and long before, was de- 
*10ing between the parties aforeſaid, before our beloved and 
ul W. and his companions our juſtices of the bench, and 

Y y 2 hath 
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before our ſaid juſtices of the bench, as we have received in. 


that you be certified upon the record and proceſs aforeſaid pad 


cuſtom of our realm ought to be done. Witneſs, &c. 


- appurtenances in D. by the conſideration of the ſaid court, 10 
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hath vouched to warrant it, the record and proceſs thereof had D 


formation: We thinking it to be expedient and necefſ:;y 


before our ſaid juſtices of the bench, ſend to you the tenor 
thereof (which we cauſed to come before us in our Chancen) 
under the foot of the ſeal, commanding, that you having in. 
ſpected the record and proceſs aforeſaid, you further wes to 
be done, that which of right and according to the lay and 


And if a man do recover in an aſſiſe of novel difleifin before 
Juſtices of aſſiſe in the county, and before execution ſued of 
the damages, the record is removed into the Chancery by cr. 
tiorari; 4 who recovered in the aſſiſe may ſue forth a writ of 
mittimus to ſend the record into the King's Bench, command- 
in _ for to proceed, and to award execution; and the uni 
is ſuch: 

The king to his beloved and faithful E. and his compauion 
our juſtices aſſigned to hold pleas before us, greeting: When. 
as I. by the recognizance of an aſſiſe of nove diffein which 
W. arraigned before B. and his companions lately juſtices 0 
lord Edward ſome time king of En — our rapdfuber il. 
ſigned to take the aſſiſes, &e. againſt R. and others, &. 0 
tenements in T. recovered his ſeiſin of one meſſuage with th 


his damages, which were taxed to ten pounds, as by ther: 
cord and proceſs of the aſſiſe aforeſaid, which we have cauſed 
to come before us for certain cauſes, more fully appears ; t 
execution of the judgment as to the damages to be recovent 
yet remains to be done, as we are 2 to underſtand on ie 


behalf of him the ſaid I. We therefore willing that execul 


of the ſaid judgment be duly demanded, ſend to you the rech. Kc. 
and ee aforeſaid under the foot of our ſeal, command 1 
Jou, that having ſeen the record and proceſs aforeſaid, * ſom 
Further cauſe to be done as to the execution of the ſaid ju Kin 
ment, that which of right and according to the law and cull any. 
of our realm ought to be done. Witneſs, &c. _ or in 
d if a man recover lands by affiſe of novel difſeifin bf defo 
Juſtices of affiſe, and the defendant hath a writ of wa fone 
chartz depending in the Common Pleas, the party ma fu nt 
certiorari to remove the record of the aſſiſe in Chance!) ſy befor 
thereupon have a mittimus of the record of aſſiſe to the ju 
of the Common Pleas, and in the end of the writ ſhall be u 
that having inſpeRted theſe you may be able more ſale! 00 


proceed in the plea of warranty of charters aforeſaid, a" 1 in 
ing to the law, & c. | 
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7) And in affiſe of novel diſſeiſin, if the deſendant plead two 
or chree recoveries in aſſiſe before other juſtices, which record 
is in the treaſury, &c. now if the record be denied, for which 
he ſueth a certiorari to the treaſurer and chamberlains of the 
Exchequer, to certify the records at a certain day into the 
Chancery; if they at the day certify any records, but do not 
certify that there are other rolls of the ſame juſtices remaining 
in the treaſury in the tower of London, ſo as that they have 
not made a full ſearch of the records ; then the king ſhall ſend 
to the juſtices of affiſe his writ, reciting the matter, command- 
ing them for to continue that aſſife until another day, ſo as the 
detendant be not damnified by failing of the record; and the 
ſame ſeemeth to be reaſonable. 

And if a man be bound in a ſtatute-ſtaple to pay a certain 
ſun of money at a day certain, after the day the party who 
hath the ſtatute, may come to the mayor of the ſtaple and 
ſhe him the ſame, and pray him to certify the ſame into the 


1018 Chancery; and if the mayor will not ſo do, then the party 
der. who hath the obligation may come into the Chancery; and 
ich ew the ſame” there, and pray a certiorari to the mayor to 
es ol certify the inrolment of the ſtatute: And if the mayor do re- 
, fl. turn, that he hath. twice or oſtner, certified the ſame before 
ic, oi that time, as appeareth by the inrolment made by the mayor, 
th the 


if there appear no ſuch certificate upon record in the Chan- # 245 J 
cery, then nat hath the bond of the ſtatute may ſue forth 
a new certiorari to the mayor, reciting in the writ, that there 
1s not any certificate recorded ini the Chancery, commanding 
nim 10 certify the inrolment of the ftatute which is before 
him; and upon the ſame hie may have an alias and a pluries 
azanſt the mayor, if he will not certify” the ſame, and 
8 ſo an attachment againſt the mayor, directed to the ſheriff, 
. 
The writ of certiorari” is an n and ifſyeth 354 
ſometimes out of the Chancery; and ſometimes out of the Vide 10 
King's Bench, and lieth where the king would be certified of Eliz. Dyer 


any record which is in the treaſury; or in the Common Pleas, 274s 275* 


(a) A certiorari out of B. R. was to remove the record of the foot oft 
"3 n C. B. and it was not allowed, but a certiorari out of the Chancery 
| the tegor was, and them it was ſent into Br R. by mittimus Dyer 


775. 
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miſſ. 37 H. 
5. 30. 


Marle. 
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juſtices, where the king pleaſeth to have the ſame certified 
And he or they to whom or who the certiorari is direcled, 


© ought to ſend the ſame record according to the tenor of the 


writ, and as the writ doth command him; and if he or they 
fail ſo to do, then an alias ſhall be awarded, and afterwards 2 


pluries, vel cauſam nobis ſignifices, and after an attachment, if 


a good cauſe be not returned upon the pluries, wherefore they 
do not ſend the record. | 


Alſo the king might by ſuch writ of certiorari ſend for the 3 


tenor of the record, or for the tenor of the tenor of the record, 
at his election; and thoſe writs ought for to be obeyed, ard 
the records ſent, as the writ commandeth them to do; and 
the form of ſome of thoſe writs here followeth: 

The king to his beloved and faithful R. greeting: Becauf 
for ſome certain cauſes we will be certified upon the record and 
proceſs of outlawry againſt I. in the county of T. pronounced 
before you and your companions our juſtices afligned to hear 
apd determine divers felonies in the county aforeſaid: We 
command you, that, &c. you ſend the tenor of the reeord and 


proceſs aforeſaid; or thus, that without delay you ſend the 


tenor of the record and proceſs of outlawry aforeſaid, with 
all things touching them, to us in our Chancery under your 


ſeal diſtinctly and openly, and this writ. Witneſs, &c. 


And to certify an indictment taken before the juſtices in ey, 
the form is ſuch : | 


The king, &c. Becauſe upon the preſentment made befor 


| you and your companions our juſtices itinerant in the county 


34 Al, 40. 
Br. Certio- 
ra. 9. the 

writ was 

awarded to 
the execu- 
tors of the 


Coroner. 


Vi. 36 H. 6. 
24. for cer- 
t iorari to the 
Coroners, 


of Lincoln, of the death of A. whereupon B. taken and de. 
tained in our priſon of N. is ſuſpected, and alſo for ſon: 
certain cauſes we will be certified upon the inquiſition thereof 
before you made; we command you, that without delay you 
ſend the inrolment of the preſentment and inquiſition afore- 
ſaid to us, under your ſeal diſtinctly and openly, and this wilt. 
Witneſs, &c. 


And there is another form of writ directed to the co.! 


roners : 

The king to his coroners in the county of Lincoln, greet 
ing: Becauſe for ſome certain cauſes we will be cerifet 
upon the record and proceſs of a certain appeal, which 

lately an approver deceaſed, made againſt S. of a certall 
robbery which the ſame W. and B in your county, &c. obe 
after the other ſaid was done; we command you, that, 3 
you ſend to us the record and proceſs of the ſame appeal 2 
all things touching them, under your ſeals, &c. And that 


writ lieth where a man before juſtices becometh an — 


an 


and the coroner appointeth him to make his approveme 4 
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and afterwards the approver dieth; the king may write unto 555 
the coroner to ſend him the record of the approvement. 
London: | . | | Woe REY 
The king to the mayor and ſheriffs of London, guns. . 
Becauſe certain buſineſſes by appeals, indictments and attach - 
ments before you in the ſaid city of London entered, not yet 
determined, and certain inquifitions made in the ſaid city, were 
returned, the inquiſitions of which buſineſſes, and the records 
and proceſs, remain in your power, as it is ſaid, and all which 
we will to be expedited and finally determined by our beloved 
and faithful B. C. and D. our juſtices aſſigned to hear and de- 
termine divers treſpaſſes committed in the ſaid city; we com- 
mand you that, &c. you ſend the aforeſaid records and proceſs, 
wich all things touching them, to the ſaid juſtices under your 


ſeals, &c. 


And if the king by virtue of any writ (a) of certiorari re- 
nove any record before any of the juſtices, he may afterwards 
ſend for that record, and remove the ſame before himſelf, or 
other juſtices, at his election; and then the writ is ſuch : 

The king, &c. - Becauſe for ſome certain cauſes we will be 
certified upon the record and proceſs of a certain inquiſition 
taken before our beloved and Faithful W. and. P. our juſtices 
aſſigned to deliver our gaol of N. for the death of E. whereof 
C. tor the ſaid death is F ſuſpected, as it is ſaid, which ſaid 
record and proceſs we cauſed to come before you for certain 
cauſes, which remain in your power, as it is ſaid; we command 
you, that you ſend the ſaid record and proceſs, with all things 
touching them, to us under your ſeals diſtinctly, &c. 


Wo And when the king would be certified of an outlawry in the 


county, then the certiorari ſhall be as well to the ſheriff, as to 

the (5) coroners of the county, to certify the ſame. But if a 

man be condemned in the King's Bench, and unn _ 
| lawe 


a) And this writ being delivered to the juſtices, ſeems to ſuſpend their 
power, lo that if they arraign the party upon an indictment afterwards, it 
4 erroneous, 21 H. 6. 28. alſo after the return, although the indictment 
be not removed, they cannot proceed, and if they do, it is error. 6 H. 7. 
6. per Keble, See Dyer 245. | >» 

I SuſpeQted ; ſee Spelman Gloſſ. verb. ReQatus, i. e. vocatur in jus 
Ut rectum faciat. | 5 

(b) See it directed to the coroners only. 9 H. 4. 3. 36 H. 6. 13. 

ſer 223, viz. where there is a default in the ſheriff in not returning, or 
nilreturning the exigent. See the writ to the ſheriff and. coroners. Re- 
biſter 284. 38 Ed. 3. 14. & alibi. For although the judgment is rendered 
"} the coroners, as 21 H.*7. 33. yet the record is in cuſtody of the ſhe- 
'if, and the coroners have only a ſhort note or memorandum of it, Dyer 
+:3- aud ſee in London a writ to the ſheriffs only. Dyer 318. 8 

ee 


Vi. 2 Eliz. 
EL And another form of certiorari to the mayor and ſheriffs of ee 223. 
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lawed for the king's fine u oon his condemnation ; if he will 
ſue forth a pardon of the outlawry, he ought to have a cen;- 


orari out of the — to certify the record of the conden- 


nation, which ſhall be ſuch : 

556 The king to his beloved and faithful I. his chief juſtice, &. 
greeting: Whereas E. was convicted before you of a certain 
Geſpaſf done to F. with force and arms, and becauſe he came 
not before us to ſatisfy to us for his ranſom, which belongs to 
us in this behalf, and to the ſaid F. for his damages adjudged 


in this behalf, was put in exigent to be outlawed, and upon | 


that occaſion was afterwards outlawed, which ſaid outlawry is 

[ 246 J now returned before you, as we have received information; 
and he the ſaid E. hath beſought us, that whereas he hath 

already ſatisfied the ſaid F. of his damages aforeſaid, we would 
graciouſly pardon him the outlawry aforeſaid ; we for that 

cauſe willing to be certified upon the record and proceſs of 

outlawry aforeſaid (as it is ſaid) or not, command you, that 

you render us more certain touching the premiſles under your 

ſeal diſtinctly and openly, &c. 


And if a man be indiRed before juſtices of gaol delivery afl 


felony, and afterwards is acquitted ; then if he who is acquit- 
ted doubteth he ſhall be troubled by reaſon of the ſame indict- 
ment, he may ſue forth a certiorari to remove that record and 
proceſs of the inquiſition, &c. into the Chancery, &c. 


14H.7.15, And if a man do recover debt or damages before juſtices ofB 


15H. 7. 5. oyer and terminer, and hath not execution, he may remove the 
36 — 6-23" record and the proceſs into the King's Bench, and there ſue 
3957 6 34+ execution, and n a fire facias upon the record, &c. 

And if a man do recover damages in an action of treſpaſs 
34H. 6. 47. before juſtices of oyer and terminer, and hath the party in 


-cont. executian hy reaſon of the —— if the party in execution 
2 Ed. 4. 39- dieth in priſon, he who recov 


red may ſue a certiorari to the 


Bandy 1 ſtices to remove the record into the King's Bench, that the 
47 Ed. 3. Juſtices there may award execution, as the law requireth in ſuch 


Execut, 41, caſe. And TI think, in that caſe, that the party ſhall have 
2 Cro. 143. execution by elegit, or by ſcire facias; for it ſeemeth my 


See on a record of outlawry certified by a certiorari, a charter of fu. 
don, and a ſcire facias iſſued, 9 H. 4. 7. and the ſheriff ſhall be pore 
if it be returned on the exigent, de 4to exact' only, 36 H. 6. 13. but ide 
party ſhall not be diſabled. 41 Ad. 49. If 3 capias utlagat” ſhall be aw. 
ed, quzre 38 Ed. 3. 14. the goods of the party ſeized as forfeited. Dyer 
321. Procter's caſe, contr. Co. Lit. 488. See the judgment in Procter 3 

caſe ; that the certiorari ſhall be granted to the coroners for the nt. 
either for haſtening the ſheriff to returg the exigent, or to have him _ 
ced for his concealment, or to falſify his return, as if he returns 4to . 
where it was 5to exaQ”, and is not to diſable the party i for till the © 
gent, which is the ſheriff's warrant, be returned, there is 20 forfeiture, 
contr. Dyer 318. Putten and Haines's caſe, 
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be reaſonable, that the death of him who dieth in priſon ſhould 
be a ſatisfaction to to the party. Tamen quzere, for the ſame 
is a doubt. | | 
C If a man be arraigned of murder, and found guilty ſe defen- 
dendo, for which he is bailed or committed to priſon, he may 
| have a certiorari to remove the record into the Chancery, that 
he may ſue forth a pardon thereupon according to the courſe 
) of the law, Cc. | 
D If a man recover damages in treſpaſs in the King's Bench, 
] 


and hath the defendant's lands in execution by elegit, and then 
$ he who recovereth is diſſeiſed by the other, for which he 
i bringeth an aſſiſe before the juſtices of aſſiſe; he who bringeth 


b the aſſiſe ought to have a certiorari to the chief juſtice of the 
d King's Bench to certify the record and the proceedings to judg- 
it ment given in the ww, þ Bench, and of the execution there ; 
of 
at 


and the plaintiff may have the record in Chancery exemplified | 


under the great ſeal, if need be, to the juſtices of aſſiſe. 


ur E And if a man recover by aſſiſe of novel diſſeiſin, and the 


party will ſue an attaint in the Common Pleas or in the King's 


old Bench, he aught to ſue a, certiorari to the juſtices of aſſiſe to 
it. remove the record in the King's Bench, or into the Chancery, 
d- &c. that he might ſend the ſame before the juſtices before 
nd whom the attaint is ſued, &c. 5 
And it appeareth by the Regiſter, in the title and 
of Þ that if falſe judgment be given before the ſteward and marſha 
the of the king's houſe, upon a plaint there ſued, that the party 
ſue may ſue an attaint by writ before the ſteward and marſhal to 
attaint that jury, &c. and that the king may fend a certiorari 
aly to certify the record into the Chancery, which, ſhall be directed 
in to the ſteward and marſhal of the king's houſe; but the record 


ſhall be certified under the ſeal of the ſteward only, as appear- 
eth by the words of the writ, &c. _ 7 | 

G There is another writ of cextiorari directed to the treaſurer 
and barons of the Exchequer to certily the king of the debt 
which I. oweth unto him, and of the debt which the anceſtor 
of the ſaid I. owed the king, and which are clear debts, and 
to certify the ſame without delay under the exchequer ſeal, and 
not into the Chancery, nor into the King's Bench. 

H There is another certiorari directed to the juſtices, of gaol 
delivery to certify the record and proceedings upon an indict- 
_ of murder, and acquittal thereupon, into the Chancery, 

« | 

| There is another certiorari to the juſtices to certify into the 
Chancery the tenor of the records and proceſs of outlawry of 
*veral perſons returned befoxe them. 


There 
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There is another writ of certiorari directed to the ſtewardk 
and marſhal of the king's houſe to certify under the ſeal of the 
ſteward into the King's Bench an indictment taken before the 
ſteward and marſhal, which the king would have to be deter- 
mined only before him in the King's Bench. | 
There is another writ of certiorari to the mayor and ſheriff L 
of York to certify the tenor of the record and proceedings in 
an aſſiſe of freſh force ſued before them in the fame city with- 
out writ, and to certify the tenor of the record and proceedings 
in the Chancery. 
There is another writ of certiorari to the biſhop of Oxford M 
to certify into the Chancery how many perſons were admitted, 
inſtituted and inducted into ſuch a church, ſince the ſtatute of 
king Edward IV. until this time, and at whole preſentation, 
and by what title, and in what manner. | 
There is another writ of certiorari to the cuſtos brevium N 
to certify the king in the Chancery the tenor of the original 
and judicial writs, and the warrants of attorney which are in 
his cuſtody concerning ſuch an action or ſuit. | 
And another writ directed to the treaſurer and chamberlains O 
of the Exchequer to certifytheking in the Chancery the record 
and proceedings of a writ of quo warranto ſued by the king's 
247 ] anceſtor, king Edward I. againſt the abbot of Weſtminſter, 
fr certain liberties claimed by the ſaid abbot, &c. 

And another writ of certiorari to the commiſſioners of ſew-A 
ers to certify the king in the Chancery at a certain day all the 
preſentments before them made againſt ſuch a perſon, c. 

And a writ of certiorari directed to the chief juſtice of the B 
Common Pleas to certify the tenor of a record and 1 
of utlagary againſt ſuch a one in London, remaining in Mid- 

dleſex before the juſtices of the Common Pleas, and to certify 
g the ſame into the Chancery. ES 

558 Andif a baron, who is a peer of the realm, be ſued in theC | 
Common Pleas, and proceſs be awarded againſt him by capias F 
or exigent, then he may ſue a certiorari in the Chancery di- | 
reed to the juſtices of the Common Pleas or King's Bench, | 
teſtifying that he is a peer of the realm, commanding them io | 
award ſuch proceſs againſt him as they ought to do againſt 2 

peer of the realm; and the writ is ſuch : | 

The king to his juſtices of the bench, greeting: We com- 
mand you, if G. IT. knight, be implead before you at the 
ſuit of any perſon by an action eel, you cauſe to be ma 
ſuch proceſs (and no other, againſt him in the ſaid action) 2s 
againſt lords, * men, earls or barons of our realm of Eng- 
land, who ought to come by ſummons to our parliaments, or 
any of them, according to the law and cuſtom of our __ 


of England ought to be made, becauſe the ſaid G. T. 1 
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the barons of our ſaid realm, en to our parliaments by 
our royal ſummons, is recorded; and this we command you; 
and make known to others whom it may concern, &e. Wit- 

ſs, &c. 8 

D "Rad if a man recover damages and coſts in an aſſiſe of novel 
diſſeiſin, he may ſue a certiorari to remove the record into the 
Chancery directed to the gwen of the aſſiſe, to the intent 
that the king may ſend the fame to any of his courts, that he 
who recovereth may ſue execution of the damages recovered ; 
and upon that record ſent into the King's Bench, he ſhall ſend 
that record into the Common Pleas by writ of mittimus direct- 
ed to the juſtices there, that they do as they ought for to do 
according to the law, to make the damages to be-levied. 

E There is another form of certiorari by theſe words: 

The — to the ſheriff, &. We willing for certain cauſes 
to be certified upon the tenor of the record and proceſs of 
outlawry againſt W. of B. of the county of N. huſbandman 
in the ſame county: Or thus; in our e London pro- 
claimed, and certified before the juſtices of him the ſaid kin 
of the bench, which ſaid record and proceſs the ſame king for 
certain cauſes made to be certified before him, as it is ſaid, and 
whether he the ſaid W. had rendered himſelf to the priſon of 
the marſhalſea of him the king before himſelf on the occafion 
aforeſaid, or not; therefore let the tenor of the record and 


A proceſs of outlawry aforeſaid, and alſo the certificate of the 
render with this bill, be ſent diſtinctly and openly without 
| delay to the ſaid king in his Chancery, under the ſeals of I. 
5 F. his chief juſtice aſſigned to hold plans before the king him- 
ſelf at Weſtminſter the 12th day of May in the 3oth year of 
- his reign. 8 1 
And by chat it appeareth, although che record be remainin : 
0 | in banco, yet the king may ſend to remove it into the Chan: MO 
e cery. | | 
8 I . if a man be arraigned of murder, and it is found that 
i- he killed the party ſe defendendo, he ought for to ſue a certio- 
b, rari to remove the record into the Chancery, and upon the re- 
to moral thereof to have his pardon; and the form of the pardon 
a 


doth a pear in the Regiſter, fol. 287, 288. 

6 ries if a man be attainted in aſſiſe of novel diſſeiſin before 
the juſtices of aſſiſe, of a diſſeiſin with force, and be after- 
wards outlawed for the king's fine; if he will have a pardon 
of the utlagary, he ought for to have a certiorari directed to 
the juſtices of aſſiſe to certify the king in his Chancery the te- 
nor of the record of the aſſiſe, and alſo another writ to the 
Juſtices to certify the king in his Chancery, whether the de- 559 
tendant in the aſſiſe hath yielded himſelf to priſon, _ nh 

| | atisſied 


1 248 J But note, that it is enacted by ſtatute, that if the eſcheator | 
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ſatisfied the party his damages. And it the ſame be ſo certifi- 
ed in the Chancery, chen upon that certificate he ſhall have 
his pardon of the outlawry, and the form of the charter of 
pardon appeareth in the Regiſter, 288. | 

And it a man be condemned in the Common Pleas in debt, 
and outlawry upon the ſame; then, before he fhall have his 
pardon, he ought for to yield himſelf to the prifon of the 
Fleet, and ſatisfy the party, and the record of his condemna- 
tion and of the ſatisfaction ought to be certified by certiorari 
unto the king in his Chancery; and thereupon he ſhail have 
his pardon, and that is by the ſtatute of 5 Ed. 3. cap. 12. 

And if a man be outlawed feverally at the fuit of three ſe- 
veral perfons in ſeveral actions in which he was condemned, 
he ought to ſue a certiorari to remove the tenor of thoſe re- 
cords and procefs into the Chancery; and alſo to have a cer- 
riorari to the juſtices of the Common Pleas, if the ſuit be 
there, to certify the king in Chancery, whether he hath yield- 
ed himſelf to the priſon of the Fleet, and hath ſatisfied the 
parties; and when the chief juſtice hath certified the ſame in- 
to the Chancery, then he ſhall have his pardon for the out- 
lawries, and not before; and the form of the pardon appears 
in the Regiſter, 288. 

There is another certiorari to the eſcheator to certify the 
manner and cauſe of taking of lands into the king's hands af: 
ter the death of one; and the writ is ſuch : 

The king to his eſcheator, &c. greeting: Becauſe for ſome 
certain cauſes we will be certified upon the manner and caule 
of taking of the lands and tenements which were I.'s deceaſed, 
in B. in your bailiwick, ſeized by you into our hand, as it is 
fad; we command: you, that without delay you render us in 
our Chancery more certain upon the manner and cauſe abore- 
ſaid, under your ſeal diſtinctly and openly, fending to us this 
writ. Witneſs, &c. 


find any office of any, lands or tenements for the king, that he D 
ought for to return the office into the Chancery or into the Ex- 


chequer, within a month after the finding thereof; upon pain a 
of twenty pounds payable to the king, and to him that will 
ſue for the ſame; and that ſtatute was made Anno 8 H. 6. ; 
cap. 26. | : 

There is another certiorari directed to the eſcheator to cer - A : 
tify the king in Chancery, at his peril, the value of the knights 1 


fees: and of the advowſons which I. had, who is dead; who 
held of the king the day of his death in. capite; and the 
writ is ſuch: 2 : 

The king to his eſcheator, &. We willing for certain 


-auſes to be certiſied upon the true value of the knights fect 
— an 
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and advowſons of churches which were I.'s deceaſed, who held 
of us in chief in your bailiwick, on the day when he died, 
and which, by reaſon of the death of him the ſaid I. are taken 
into our hand; we cqmmand you, that by the oath ot, &c. you 
diligently cauſe the fees and advowſons aforeſaid to be extend- 
ed, viz. how much they are worth in all iſſues according to the 
value thereof; and ſend that extent without delay dittinetly 
and openly made, to us under your ſeal and the ſeals of them 
by whom the ſame was made, and this writ. Witneſs, &c. Wo 

B And ' if a lunatick or a madman doth kill a man, or if a man 560 RY 
doth kill a man by misfortune, or if an infant of eight years bl 
old doth kill a man; if they will ſue a pardon for tie ſame, 
the 1:{e is to ſue a certiorari to remove the tenor of the record 
and proceſs into the Chancery, aud thereupon to have a par- 
don; and in the Regiſter do appear eee forms of ſuch cer- 
tiorari's to remove ſuch records, which a man may lee there 
more fully, and therefore they are not here mentioned. 


Writ of Forcible Entry upon the Statute of 
| | 8 H. 6. 


C 8 7 H E writ upon the ſtatute of 8 H. 6. of ſoreible entry 
lies where a man is diſſeiſed or put out of his lands or 

(a) tenements with force, whereof he is ſeiſed as of an eſtate 
of freehold in fee-tail, or in fee, or for life; he may ſue forth 
that writ of forcible entry upon that ſtatute : Or if he be diſ- 
ſeiſed or put out of his lands and tenements peaceably, and 
afterwards the diſſeiſor, or he who ouſteth him, doth keep and 
detain the lands and tenements with force, then he who 1s put 
out may ſue that writ, if he will, and in that writ he ſhall re- 
cover his damages and his colts treble for what he is found G) H. 6. 47. 
damnified by the jury, and what he hath expended in that ſuit. x 
If a man enter into any lands and tenements, and diſſeiſeth 5 H. 6 £6. 
another with force, and keepeth the lands and tenements and 3 Ed. 4. 19. 
detaineth them with force; then he who is ouſted and diſſeiſed 5 H. 7. 12. 
may have that writ, although the words of the ſtatute are in 1484 1 
the disjunctive, ſcil', where a man is diſſeiſed with force, or 
where a man doth diſſeiſe one peaceably, and afterwards doth 
keep the lands with force; becauſe the intent of the makers of 
the ſtatute was to puniſh ſuch force, whether it were upon the 
| entry 


(a) Expulſed of his rent. 20 H. 6. 11. vide ibid. 47. 


| (6) See accorlingly 14 H. 6. 32. 12 Ed. 4. 1, and yet the ſtatute 
ireaks only of damages. 
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entry and diſſeiſin, or upon the keeping and detaining of the 
lands, &c. | 
8Fd.4 19. And note, that none can have or maintain that action, butE - 
1 H. 7. 12. he who hath a freehold in the lands or tenements at the leaſt ; 
4 Ed. 4. 18. for tenant for years cannot maintain the action, becauſe the 
3 r 44 words of the writ are, expulit & diſſeiſivit (a); and tenant for 
me 3 mw cannot be diſſeiſed, &c. And the form of the writ is 
uch : | 
The king to the ſheriff, &c. greeting: If A. ſhall make you? 
ſecure, &c. then put B. &c. to anſwer as well to us, as to the 
” -» ſaid A. wherefore, whereas in the ſtatute ſet forth in the par- 
liament held at Weſtminſter in the eighth year of the reign of 
king Henry the ſixth lately king of England, our progenitor, 
amongſt other things it is contained, that if any perſon be put 
out or diſſeiſed of any lands or tenements in a forcible manner, 
or put out peaceably, and after holden out with ſtrong hand, 
or after ſuch entry any feoffment or diſcontinuance in any wiſe 
561 thereof be made, to defraud and take away the right of the 
poſſeſſor, that the party aggrieved in this behalf ſhall have 
aſſiſe of novel diſſeiſin or a writ of treſpaſs againſt ſuch dit- 
ſeiſor; and if the party aggrieved ſhall recover by aſſiſe ot 
action of treſpaſs, and it thall be found by verdict, or in other 
manner by due form of law, that the party defendant entered 
with force into the lands and tenements. or them after his en- 
try did hold with force, that the plaintiff ſhall recover his 
treble damages againſt the defendant, and moreover that he 
make fine and ranſom to us: The aforeſaid B. hath forcibly 
put out and diſſeiſed the aforeſaid A. of his freehold in B. and 
him ſo put out and diſſeiſed, keeps out of the ſame, in con- 
tempt of us, and to the great damage and grievance of him the 
ſaid A. and againſt the form of the ſtatute aforeſaid, and 
againſt our peace : And have there the names of the pledyes ( 
and this writ. Witneſs, &c. . 8 | 
And the proceſs in that writ is attachment and diſtreſs, and 6 
Proceſs of utlagary, &c, | | | 
If a man entereth with force into lands and tenements toi 
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| 7} 15H. 7.17, ] 
= + which he hath title and right of entry, and put the tenant of i 
the freehold out of thoſe Tands or tenements ; now he who is A 
N ſo put out with force ſhall not maintain an (5) action of for- | 
cible entry againſt him who had title or right of entry, be- = 
| cauſe by 
Dy 
tur, 
a) Yet note; The words in tHe ſtatute are in the disjunQive, viz. Ex- the 
pulſe ou diſſeiſe. See Bro. Acc'on ſur Stat. 17. And quære if a leſſor ( 
may have this writ, becauſe he is not expulſed. Dyer 142. H. 
(3) Viz. He ſhall not maintain it on the ſtat. R. 2: See 9 H. 6. 19. but ( 
the party ſhall make a fine to the king for his forcible entry. See 31 H. 6. con 
39. (17H. 7. 17.) That if the title be found for the plaintiff or de ty, 


feadant, they ſhall make fine, & . Vide poſt, 249. D. 


w 


Writ of Forcible Entry upon the Statute. | 

cauſe that that entry is not any diſſeiſin of him; but he may 

(a) indict him for his entering by force, and by this indictment 

he ſhall be reſtored to his poſſeſſion again; and that is by the 

A ſtatute of 8 H. 6. c. 9. (b) And in this action of forcible ] 
entry the plaintiff ſhall recover treble damages, as well * 249 

B the occupying of the lands, as for the firſt entry therein. And 
a man may have a forcible entry of rent, as well as of lands. 

And if a man entereth and diſſeiſeth another with force, and 

C afterwards the diſſeiſee re-entereth again; yet the diſſeiſee may 

| bring his action of forcible entry, and recover his treble da- 
mages, although he be ſeiſed of the land at the time of the 23H. 8. f. 5. 
action brought: but if a man continueth three years in peace- 

able poſſeſhon without interruption, then he may hold the 
lands with force, and ſhall not be puniſhed for that force; and 
by the ſame ſtatute, GENE | 

And in the writ of forcible entry the defendant may plead 

not guilty, and it hall be a good plea; but if the defendant 
doth plead matter in bar, yet he ought in the end of his plea 
to traverſe the entry with force, which is alledged; as to ſay, 
abſque hoc that he did enter with force, &c. but yet the de- 
mandant or plaintiff ought to anſwer the ſpecial matter alledg- 
ed Y oY bar, without anſwering to the traverſe with force, 
&c. (c). 

E And if the ſpecial matter alledged in the bar be found for 56 
the defendant, he ſhall be excuſed, and the force ſhall (4) not 17H. 7. 15. 
be inquired of; and if it be found with the plaintiff, and | 
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againſt che defendant, the deſendant ſhall be attainted of the © 
/ force, and ſhall pay treble damages and coſts without inquiry . 

5 of the force; and the ſame is the uſage at this day. And one 1 
. joint-tenant or tenant in common may maintain this action N 
: againſt his companion, if he be put out with force, &e. 1 
5 F And if a man do enter with force, and doth detain with ' 8 
* lorce any lands or tenements, the party may have his action "178 

| upon 8 
nd 6 1 
to 4) Note; On an indiament of forcible entry found before Juſtices of ; $ 
c peace, and removed hither on the ſtatutes 5 Eliz. and 15 R. 2. The party 1 
0 pleads, as to the entry with force. Not guilty, and he was forced to an- 10 
0 18 wer to the entry wherefore he juſtified the entry. 7 H. 6. 13. 1 
for- (6) See accordant Dyer 141. And note; He who is fo reſtored cannot 8 
he- muntain the poſſeſſion with force,although he has had a peaceable poſſeſſi n tha. 
auſe or three years before the expulſion. For the poſſeſſion is interrupted. See 9 
Dyer Ay = None may grant reſtitution but thoſe Juſtices before whom the * 
Fa is ound, and the writ ſhall be under the teſle of one of them, and - 
Ei- t ano other Juſtices but thoſe of B. R. can grant a ſuperſedeas. -Y 
leſſor as 00 2 In maintained the entry with force, by Chacement. 9g Ti. n 
n 04 Th, $5. 295 K oY 
z. but oa) And lo it js on an indictment of forcible entry. 7 H. 6. 13. Vide VEE 
H.6. : itt, where he pleads non eſt ingieſſus contra for mam ſtatuii. 1 H. . U 
or de 9. 15H. 7. 19, 1665 
F- i, a 


eg 
= I * 
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Writ of Fo reible Entry upon the Statute. 


upon the ſtatute of Northampton, made Anno 2 Ed. z. cap, 
3. and the writ ſhall be ſuch: | 
The king to the ſheriff, &c. Becauſe we are given to under. 
ſtand, that a great many malefactors and diſturbers of our 
peace, in unlawful aſſemblies gathered together, armed and 
arrayed in a warlike manner at C. have gone to enter the cloſe 
and houſes of certain of our liege ſubjects there by force and 
armed power, and for this purpoſe have agreed together tio 
take, and prepare and intend to carry away the goods, rents 
and revenues, and other their goods whatſoever forth coming 
of their poſſeſſions whatſoever, in contempt of us, and to the 
manifeſt terror and diſturbance of certain of our people there, 
and againſt the form of the ſtatute at Northampton ſet forth, 
of not carrying arms againft the peace of lord Edward the 
third lately king of England, our progenitor, and againſt our 
peace: We willing the ſaid ftatute to be inviolably obſerved, 
and willing the breakers thereof to be chaſtiſed and puniſhed 
according to the force and effect of the ſame ſtatute, command 
you, that at the town of C. and elfewhere in your county, 
where it ſhall be neceſſary, you cauſe it publickly to be pro- 
claimed, and on our part firmly to be prohibited, that no one, 
of whatever ſtate or condition he ſhall be, there go armed 
againſt our peace and the form of the ſaid ftatute, nor cauſe 
any armed power, or do any other thing there or elſewhere, 
by which our peace or the ſaid ſtatute be hurt, or our people 
may be terrified, diſturbed or in any manner unduly aggrieved, 
upon pain of the loſs of their arms and impriſonment of thei: 
bodies at our will, as in the ſaid ſtatute it is more fully con- 
tained ; and all thoſe whom, aſter and againſt the proclams- 
tion and prohibition aforeſaid, you ſhall find doing contrary, 
uifition (by you in due manner and form to be taken) 


or by in 
ſhall be / to have done, together with their arms and ar- the 
mour found with them, cauſe to be arreſted and taken, and the pri 


bodies of ſuch arreſted perſons to be ſafely kept in our priſcs, wil 


until you ſhall have other matter in command from us 19þ 

for their delivery, and their arms and armour aforeſaid to be live, 

appraiſed, and anſwer to us thereof; but without delay 10 fl 

us more certain in our Chancery diſtinctly and openly unde: and 

your ſeal, of the names of the ſaid arreſted _ wm caut 
1n e ' 


their arms and armour, and what and of what 
and of the price or of the true value thereof, and of your 


whole doing in this behalf, ſending to us this writ. Witaeſ, 
&c. | : | 


Writ 
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Writ of Mainpriſe. 


HE writ of mainpriſe lieth properly where a man is taken 563 
for ſuſpicion of felony, or indicted of felony, for the 5 
which thing by the law he is bailable, and he offereth ſuffici- 
ent [ureties unto the ſheriff or others who have authority to 
hail him, and he or they do refuſe for to let him to bail; then 
he who is kept in priſon may ſue forth ſuch writ: 
The king to the ſheriff, &c. It is ſhewed to us on the be- 


e palf of R. taken and detained in our gaol of Glouceſter, for a 
u certain theft of a certain horſe, committed at S. as it is ſaid, 
l hereof he is indicted before you by a certain inqueſt of your 
A| oltce, as it is ſaid, although he hath ſeveral times offered to 
1d ou ſufficient mainpernors who will be mainpriſe ſor him, ac- 
y, cording to the form of the ſtatute ſome time ſince ſet forth at 
0- Weſtminſter, in which it is contained, that perſons indicted 
ne, oi ſuch thefts before the ſheriffs and bailiffs by inqueſt taken 
ed ol their offices are repleviſable, yet ſo long as they are of good 
uſe {ame; nevertheleſs you have hitherto delayed and yet do delay 
ere, to receive thoſe mainpernors from the ſaid R. and to deliver 
ple him by ſuch mainpriſe from the gaol aforeſaid, to the great 
vel, cxpence and grievance of him the ſaid R. and the manifeſt peril 
heir ok his life and againſt the form of the ſtatute aforeſaid; and 
con- ccauſe we will not that he the ſaid R. be longer detained in 
uns- the ſaid priſon againſt the form of the ſtatute aforeſaid, we 
rary, command you, that if he the ſaid R. is of good fame, and was ( 250 J 
ken) wicted by inqueſt taken before you of your office, of the | 
d ar- melt aforeſaid, as before is {»id, and is detained in the ſaid 
d the brilon for the ſame theft, and upon no other occaſion, and 
riſon, will find you ſufficient mainpernors (a) who will be mainpriſe 
m uz ' have him before our juſtices aſſigned or to be aſſigned to de- 
to be her our ſaid gol, at their next coming to deliver that gaol, 
render o fand to right touching the ſaid theft, according to the law 
unde: al cuſtom of our realm of England, then in the mean time 
and of caute him the ſaid A. to be delivered from the ſaid priſon, by 

ey arts de mainpriſe aboveſaid, according to the form of the ſlatute 
{ your *orelaid ; and have there the names of the mainpernors and 


Tirnels, * writ, Witneſs, &c. 
but note, That it is ouſted by the ſtatute made Anno 28 


3. c. 4. that the ſheriffs ſhall not take the indictments by 
22 | writs 


Hei 0 0 f Note; The manucaptors are only to pay a fine to the king. 11 H. 


564 


Ant. 66. 


of ſtealing a certain ox of R. &c. committed at R. as it is ſaid, 


Writ of Mainpriſe. 


writs or commiſſion directed unto them. And ſee the ſtatute B 
of Weſtm. cap. 15. for thoſe who ſhall be bailed. | 
And if a man be indicted of felony before the bailiffs of the C 
hundred, and put into the gaol for the ſame, if he offer ſuffi- 
clent ſureties to the bailiffs, and they will not bail him, then 
1 who is impriſoned may have ſuch a writ unto the ſneriff, 
thus : : | 
The king to the iheriff. &c. It is ſhewed unto us on the be- 
half of I. that whereas he is indicted by certain of his enemies 


before the bailiff F. of B. of his hundred of P. by inqueſt of 
the office of the ſaid bailiff taken, and upon that occaſion is 
taken and detained in our priſon of D. and although he the 
ſaid I. hath ſeveral times for himſelf offered ſufficient mainper- 
nors who will be mainpriſe for him, according to the form of 
the ſtatute ſome time fince ſet forth at Weſtminſter, wherein 


it is contained, &c. (as above.) We command you, that if he 
the ſaid I. be of good fame, and be indicted of the theft afore- 
ſaid by inqueſt taken before the ſame bailiff of his office, as 
before is ſaid, and for the ſame theft, &c. (as above) &c. 1 
And there is another writ for a man who is taken for ſuſpi- 
cion of felony, and kept in priſon ; and another writ for him 
who is arreſted and kept in priſon for petty larceny, &c. But ( 
this clauſe ſhall then be put into the writ, viz. Si de aliis la- g 
trociniis prius rectati non fuerint: But this clauſe, dum tamen a 
bonz famz fint, ſhall not be put in that writ, where it is ſued | 5 
for him who is taken for petty larceny. J 
And if a man who is of good fame be appelled by an ap- = 
prover, for which cauſe he is arreſted and kept in priſon; then of 
hy may ſue a writ to the ſheriff, to let him be bailed upon | 3 
good ſureties. i | l 5 
And ſo if a man be appelled by an approver, and be taken 0 
and kept in priſon, and afterwards the approver dieth ; he may tho 
ſue a writ to the ſheriff to ſet him at liberty upon ſuffcient 8 4 
bail, if he be not a notorious felon, although he be not a mal oft 
of good fame. ; | 11 pu 
And if a man be indicted as acceſſary to a murder, as by his! and 
aſſent and procurement, or receipt, &c. or of aiding or coun- te; 
ſelling, &c. and be taken for the ſame, he may ſue a writ 'v lt 4 
| the ſheriff to take bail of him, until the principals be convict wa 
or attainted, if they be of good ſame; but the ſtatute of Weſt- | erf 
minſter cap. 15. doth not ſpeak ſo largely as the writs in de tay 
Regiſter do, for the ſtatute doth not ſpeak of commandment, be fi, 
abetment or conſent, &c. : a '9 bai 
And if a man be taken by the king's commiſſion, and kept ar wi; 
in priſon for felony or evil doing, he may by his friends put = "ſpa 
the Chancery, that he will appear before the juſtices, &c- 5 eb. 


Writ of Mainpriſe: | 


be of good behaviour, &c. and that body for body; and there- 
upon he ſhall have a writ out of the Chancery upon the ſheriff, 
or unto the conſtable of the caſtle where he is impriſoned for 
that cauſe, and for no other. 

6 And if a man be indicted before juſtices of peace of treſ- Poſt. C. 
paſs, and impriſoned for the ſame by proceſs, . may ſue a 
writ out of the Chancery, directed to the ſheriff, to take bail 
of him to appear before the juſtices at the ſeſſions, and to ſet 
him at liberty, if they ſo pleaſe. 

H If a man be indicted of treſpaſs before the juſtices of the 
peace, and put in priſon therefore, he may ſue a certiorari to 
remove the judgment into the King's Bench, directed to the 
juſtices of peace, and a habeas corpus to the gaoler, that he 
bring the party at his coſts before the king in 2 bench ſuch 
a day, &c. | : 

l And if a man be indicted of foreſtalling, and put in priſon 
tor the ſame; he may fue a writ out of Vs Chancery to the 
iheriffs, to take bail of him to appear before the juſtices, &c. 

10 anſwer the treſpaſs, and then to ſet him at liberty. 

k And if a man fſueth a writ of error upon falſe judgment 56g 
given againſt him in any city or borough, where he is con- poſt. C. 
demned, and kept in priſon; he may ſue a writ out of the 
Chancery, directed to the mayor or bailiffs of the city or bo- 
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la- rough, to take ſurety of him to anſwer what ſhall be due to 
en the king and to the party, if the judgment be affirmed, com- 
ved manding them for to ſet him at liberty. | RL 2 
And fo if a man ſueth an appeal of maihem againſt another, E ac 1 
ap- and afterwards he is arreſted at the ſuit of the defendant, or 
hen 0! another in any city or borough, to the intent that he may 
pon rot fue his appeal; he may have a writ out of the Chancery 
L '0 the bailiffs or mayor, that he take ſureties of him to anſwer 
aken '0 the party there, and that they ſet him at liberty; and all 
ma, thoſe writs appear in the Regiſter. | 
eien HR +. And if a man be appelled of robbery, he may ſue a writ out 
man ale Chancery to the ſheriff, that he take ſureties of him to 
Ppear before the juſtices, &c. and that he ſet him at liberty; 
by bus and it he have not arreſted him, that he do not arreſt him, if 
; * party offers to find ſuch ſureties to the ſheriff, &c. 


And if a man be ſued in debt or treſpaſs, and be arreſted by Ant. 238. B 
49138 or exigent, and kept in priſon, he may ſue a writ to the e 
deri out of the Chancery, to take bail of him to appear at 
iy, Kc. and that he ſet him at liberty, &c. But now by 
% atute made Anno 23 H. 6, every ſheriff is bounden to let 23 H. 6. 4 
"hail every one in his cuſtody, who is arreſted by writ, bill 10. 

x Warrant, in any action perſonal, or upon indictment of 
"cIpaſs, if they offer reaſonable ſurei s to appear at the day, 
de but perſons condemned, or outlawed, or excommunicated, 
2 2 or 


33 H. 6. 
Ant. I. 


566 


King's Bench, and pay the (a) money there, if he cannot other- 


Writ of Mainpriſe. 


or taken for ſurety of the peace, or perſons who are commit. 
ted to priſon by the commandment of any juſtice, and perſons 
wandering who refuſe to ſerve, who remain in the cuſtody of 
the ſheriff, all thoſe perſons are excepted, for the ſheriff ought 
not to let ſuch perſons to bail. | 

If a man be condemned in treſpaſs before juſtices of the(! 
peace, and be arreſted and put into priſon in the cuſtody of the 
theriff,, he may ſue a writ out of the Chancery to the ſheriff 
that he take bail of him, and ſet him at liberty; and alſo he 
may have a writ directed to the juſtices of the peace, con. 
manding them to take bail of him, and ſet him at liberty: 0r 
if the party do find ſureties in the Chancery to appear and 
ſtand right in law, then he ſhall have a writ directed to the 
Juſtices of peace, or unto the ſheriff, to ſet him at liberty. 

If a man be bounden in a ſtatute-merchant payable at a dayD 
certain, and at the day he pay part of the money, and hath i 
releaſe from the conuſee, of the reſidue, if the conuſee ſue ex- 
ecution, and arreſt the party who hath the releaſe, then the 
recogniſor may ſue in Chancery, &c. hy his friends, and fird 
ſureties, body for body, that he ſhall appear ſuch a day in the 


wiſe be diſcharged; and thereupon he ſhall have a writ tothe 
ſheriff, reciting the whole matter, and how he hath found fi- 
reties in the Chancery, as is aforeſaid, commanding him for 


to ſet him at liberty; and thereupon the ſheriff ought foro U 
ſet him at liberty; and if he will not ſo do, he ſhall have a { 
alias, and a pluries, and an attachment againſt the ſheriff, Cc. 10 
And if a man be condemned in any court, and he is ta 
in execution, and afterwards he is removed by a habeas corp ty 
or a certiorari in Chancery; he ſhall not be bailed, but ta 4 
be remanded to priſon, there to remain according to the li yo 
until he hath ſatisfied the party plaintiff, &c. Anno 2H 5. an 
cap. 2. F me 
And two juſtices of the peace, whereof one is of the qu ant 
rum, may let men ſuſpected of felony, or other perſons 0 lon 
are bailable, to bail, until the next general ſeſſions or gaol-C lay 
livery : But the juſtices of peace are bound there to cert!) # ter 
the next general ſeſſions or gaol-delivery, that recogniza and 
unto the juſtices, &c. upon pain of forfeiture of ten pou mei 
and that is by the ſtatute of 3 H. 7. c. 3. ET and 
And he who is acquitted of murder within the year 2" tho! 
| king's ſuit, ſhall mos releaſed out of priſon until he find! and 
reties to appear at any time the juſtices will require him . and 


14 


(a) And ſo in account when the defendant comes in by a capias 39 © 
putandum, he ſhall find ſureties to keep his day, i. e. to appear de 
diem, and to pay the ſum, if found againſt him. 11 H. 6. 3. 
they were at iſſue betore auditors, | 


H And what perſons are bailable, and what not, appeareth by 


cap. 3. | 
I 75 Anno 4 Ed. 3. cap. 2. The marſhal of the king's 


oY writ of diem claufit extremum properly lieth where 


Writ of Diem clauſit extremum. 


the end of the year, &c. becauſe the party may ſue his appeal 


alter againſt him within the year, &c. 


= 


the ſtatute of Weſtm. 1. c. 13. | 
And the juſtices of gaol-delivery may puniſh thoſe who let 
men to bail, who are not bailable, by the ſtatute de Finibus, 
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houſe cannot let thoſe to bail who are indicted or appelled of 
felony, who are committed to them, &c. but the juſtices of the 

King's Bench may puniſh them, &c. And Anno 5 Ed. 3. 

cap. 8. they cannot let to bail thoſe who render themſelves at 

the exigent in folony, and are committed to the marihal, nor 

by baily nor baſton: and if they do they ſhall be impriſoned. 
for half a year, and fined at the king's pleaſure. 


4 
9 3 
3 
» 


Writ of Diem clauſit extremum. 


the gs tenant who holdeth of him in capite, as of his 
crown, by knight's ſervice, or in ſocage, dieth ſeiſed, his 
heir within age, or of full age; then that writ ought to iſſue 
forth, and the ſame ought to be at the ſuit of the heir, &c. for 
upon that, when the heir cometh of full age, he ought for to 
= _ of his lands out of the king's hands; and the writ 
1S1JUCN { f 

The king to his beloved W. of K. his eſcheator in the coun- 
ty of Devon, greeting: Becauſe W. of S. who held of us in [ 282 
chief is dead, as we have received information; we command 
you, that without delay, you take into our hand all che lands 
and tenements of which he the ſaid W. was ſeiſed in his de- 
meſne as of fee, in your bailiwick, on the day when he died, 
and cauſe them to be ſafely kept until we ſhall command you 6 
lome other matter thereupon; and by the oath of honeſt and 507 

b 3 | 4Eliz. Dyer 
lawful men of your bailiwick, by whom the truth of the mat- 213. They 
ter may be better known, inquire diligently, how much lands ſhall be only 
and tenements the ſaid W. held of us in chief, as well in de- of the lands 
meſne as in ſervices in your bailiwick on the day when he died, in 'ocage in 
and how much of others and by what ſervices, and how much cf of Wee 
thoſe lands and tenements are worth by the year in all iſſues, lands bs 
and on what day the ſaid W. died, and who is his next heir, of other 
and of what age; and the inquiſition thereof diſtinckly and lands. 
openly made, ſend to us without delay in our Chancery, under 
your ſeal, and the ſeals of thoſe by whom it ſhall be made, 
and this writ. Witneſs, &c. | | 

| And 
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Writ of Diem clauſit extremum, 


Staundf. 13. And if the kin had a ward, and afterwards one who hold- 
Plo. Com, eth of the ward his lands by knight's ſervice dieth, his heir 


204. 


others, and by what ſervices, &c. 


within age, or of full age; then a diem clauſit extremum after 
his death ſhall iſſue in this form: 5 

The king to his beloved, &c. Becauſe I. of S. who of the A 
inheritance of W. of O. deceaſed (who held of us in chief, be- 
ing within age and in our wardſhip) held by knight ſervice, 
is dead, as we have received information ; we command you, 
that, &c. all the lands and tenements, &c. and by the oath, 
&c. how much lands and tenements the ſaid I. held of the in- 
heritance aforeſaid, and who is his next heir, &c. (as above.) 

And if the heir dieth being in the cuſtody of the king, then} 
_ iſſue another writ of diem claufit extremum in this 

orm: 
The king, &c. Becauſe R. of H. ſon and heir of I of H. 


deceaſed, who held of us in chief, lately, while he was within 


age and in our wardſhip, died, as we have received informa- 
tion, &c. We command you, that by the oath, &c. you in- 
quire what lands and tenements by the death of the ſaid I. and 
by reaſon of the minority of the heir of the ſaid I. are come 


to our hands, and ſo are in our hand, and how much thereof 
are held of us in chief, and how mych of others, and by what 


tervice, and how much, &c. 
And if the king's tenant dieth who holdeth by knight's ſer- C 
vice, and his wife be endowed, and the king hath the wardſhip 


of the lands for the 2 of the heir, and afterwards the 
tenant in dower dieth, the lands being in ward in the king's 


hands; then a diem clauſit extremum ſhall be ſued in this 


manner: 

The king to his beloved N. of B. mayor of his city ol 
London, and to his eſcheator in the ſame city, greeting: 
Becauſe E. who was the wife of I. of B. (lately deceaſed) 


who held certain lands and certain tenements of us in dower, 
olf the inheritance of the ſaid I. ſome time her huſband, 1 


dead, as we have received information; we command you, 
that, &c. all the lands and tenements which the ſame . 
ſo held in dower of the inheritance of the ſaid I. in your bai- 
liwick, &c. by the oath, &c. you diligently inquire, what 
lands and tenements the ſame E. ſo held in dower of the ſaid 
inheritance in your bailiwick on the day when ſhe died, and 
how much thereof are holden of us in chief, and how much of 
Otherwiſe after the death of tenant for life of lands, of 
which the king hath the reverſion in ward: 
Becauſe A. who certain lands and certain tenements of the 
inheritance of E. couſin and heir of H. deceaſed, who held of 


the king in chief, being within age and in the wardſhip of the 


Writ of Diem clauſit extremum. 


king, held for his life, is dead, &c. We command you, &c. 
Eor thus, becauſe A. who held certain lands and certain tene- | 
ments of us by the law of England, of the inheritance of M. 568 

his wiſe lately deceaſed, 1s dead: we command you, &c. 

And if tenant for life, the remainder to the king and his 
heirs, dieth, the king ſhall have a diem clauſit extremum in 
this manner: | | 

Becauſe A. who was the wife, &c. held certain lands and 
tenements for her lite, and which, after the death of her the 
ſaid A. ought to remain to us and our heirs, is dead; we com- 
mand you, &c. what ſhe ſo held, &c. and which after her 
death, &c. ought to remain, &c. or thus, after the death of 
the ſaid B. ought to come to our hands by reaſon of the mino- 
rity of the ſaid heir, &c. | 

G And there are divers other forms of writs in the Regiſter af- 
ter the death of tenant for life, or tenant in dower. 

And if the king hath the temporalties of the biſhop in his 
hands, and afterwards one who holdeth by knight's ſervice of 
thoſe temporalties dieth, his heir in ward to the king, then the 
diem claufit extremum ſhall be in ſuch form: 

The king, &c. Becauſe B. who held of the archbiſhoprick 
of Canterbury (being void and in our hand) by knight's ſer- 
vice, 1s dead, &c. We command you, &c. of which the ſaid 
A. was ſeiſed in his demefne as of fee, and held of the ſaid 
archbiſhoprick, without delay, &c. | 

H And if the king hath an ideot in his cuſtody, and afterwards 
the ideot dieth, the writ of diem claufit, &c. ſhall be thus : 

The king, &c. Becauſe B. of C. lately a fool and an ideot, 
whoſe lands and tenements by reaſon of the ſaid ideocy are in 
our hand, is dead, as we have received information ; we com. 

mand you, that by the oath of, &c. you diligently inquire 
what lands and what tenements by reaſon of the ideocy of the 
{ad B. were taken into our hand, and are yet in our hand, and 

of whom or of what perſons they are holden, and by what [ 253 | 
ſervice, how much thoſe lands are worth, &c. and who is 


. next heir, and the inquiſition, &c. : 

* A And if a writ of diem claufit extremum be ſent to the eſ- 

it cheator, and the eſcheator be removed from his office, or dieth 

d before he make the inquiry, &c. then ſhall iſſue forth another 

d writ of diem clauſit extremum, which ſhall be ſuch : 

ol The king, &c. Whereas we being lately given to under. 
1 ſand that T. of B. who held of us in chief. is dead, &c. we 

of commanded our beloved W. of O. lately our eſcheator in the 

. county aforeſaid, that, &c. all the lands and tenements, &c. 


(25 before, changing what ought to be changed) and the ſaid 
W. is now removed from the ſaid office, by which the execu- 
- uon of our writ cannot be done, we willing to be certified 


3 


ö Writ of Diem clauſit extremum. 


upon the premiſſes, command you, that by the oath e 81 


diligently make inquiſition upon the premiſſes, and the {ame N 
diſtinctly, &c. Witneſs, &c. | | ; 

And another form of writ in this manner: t 

The king to his beloved, &c. Whereas we being lately N 
given to underſtand that I. of B. who held of us in chief is & 
dead, commanded our beloved and faithful H. of B. lately our * 
eſcheator in the ſame county, that all the lands, &c. he ſhould h 
take into our hand without delay, &c. until we ſhould there- K 
upon command ſome other matter, and by the oath, &c. ſhoul 10 
inquire what land, (as in che firſt writ) and the ſaid H. before iT 


the ſaid writ was executed, was removed from the ſaid office: 
We willing to be certified more fully upon the premiſſes, com- 
569 mand you, that you make diligent inquiſition upon the ſaid ar- 
| ticles and every of them, and the ſame diſtinctly and openly 
made, &c. (as above.) | 
But if the firſt eſcheator do make inquiry by force of the 
writ, and afterwards dieth before the inquiſition be returned 
into the Chancery, &c. then a certiorari ſhall be awarded 
againſt his executors, to certify the ſame inquiſition; becauſ: 
it is a good matter of record (a) when it is found, and the ju- 
rors have put their ſeal unto the ſame. 18 
If the king's tenant, who holdeth of him by Enight's ſer-3 
vice, dieth, his heir within age, and no writ is awarded within 
one year after his death, then, after the year is paſt, a writ 
called a mandamus ſhall iſſue forth; and that writ doth not 
vary in words from the writ of diem claufit extremum; and 
the writ is ſuch : | | 
The king to his beloved W. of E. his eſcheator in the 
county of B. greeting : We command you, that by the oath 
of honeſt and lawful men of your bailiwick, by whom, &. 
you diligently inquire what lands and what tenements I. of b. 
held of us in chief, as well in demeſne, as in ſervice, in you! 
bailiwick on the day when he died, and how much of den, 
and by what ſervice, and how much thoſe lands and tenements 
are worth by the year in all iflues, and what time the ſaid |. 
died, and who 1s his next heir, and of what age, and who, 
or what perſons occupied thoſe lands and tenements, from the 
time of the death of the ſaid I. and perceived the rents and 
profits thereof; and by what title, and how and in what man- 
ner, &c. and the inquiſition, &c. 


Stamf. 52. And note, that if a man ſue a writ of diem clauſit etre. C 
Vide 1 Eliz. . 


(a) But before the indenting and the ingroſſing, and ſetting of their ſea's 
(although the inquiſition be taken and written on paper) it is no verd d; 
and therefore a ſuperſedeas then held well, &c. Dyer 170. See the ſtat. 
44 Ed. 3. c. 13. 


Writ of Diem clauſit extremum. 


mum, it ought to be ſued within the year, and aſter the year Dyer 170. 
{b) he {hall have that writ of mandamus, and not a diem claufit 3 Ed. 4. 13. 
ciremum. And if a man ſue forth a writ of diem claufit ex- 
tremum, and he loſeth the writ, or the ſame is taken from him 
«ith force againſt his will, he ſhall not have a diem clauſit. 
c. But if he hath a diem clauſit, &c. and the heir be found 
within age, and that the king hath title to him, becauſe that 
his anceſtor held of the king at the time of his death by 
knight's ſervice, and afterwards the heir dieth being in ward 
to the king, and no writ of diem claufit extremum within the 
year after his death; yet there a mandamus ſhall not be 
awarded after the year of the death of the ward, but a new 
xrit of diem clauſit extremum, becauſe the heir died in ward 
to the king; and that is by the rule of the Regiſter. | 
Or it the king's tenant who holdeth of the king by knight's Stamf. 52. 
ſervice in chief dieth, the heir may have a ſpecial commiſſion 
directed to certain perſons, to inquire what lands, &c. his fa- 
ther held the day of his death, &c. and that ſpecial commil- 
ſion thall be as good for the heir as a writ of diem clauſit ex- 
tremum after the death of his anceſtor. And upon ſuch com- 
miſſion and inquifition taken thereupon, and found and re- 
turned in the Chancery, the heir at full age ſhall have his li- 
very as well as upon a writ of diem clauſit extremum ſued forth, 
ke. But upon a general commiſſion to inquire of all wards, 70 
&. the law is otherwiſe; for the heir upon ſuch a commiſſion 
and inquiſition returned ſhall not have livery. | 
When the heir, who is in ward to the king by reaſon of 
lands holden in capite, cometh to his full age, then he 1hall _ 
have a writ directed to the eſcheator, to prove his age, before 
he ſhall have livery of his lands; and the wric is ſuch: 
The king to his beloved I. of B. his eſcheator in the county 
Lot B. greeting: Becauſe A. of B. who married M. the ſiſter 
and one of the heirs of R. decealed, who held in chief of lord 
Edward lately king of England our grandfather, ſays, that the 
laid M. is of full age, and prays of us the lands and tenements 
which are of the inheritance of her the ſaid M. (and one part 
whereof are in our hand, and another part in the cuſtody of I. 
ot H. under the commiſſion of our ſaid grandfather, until the 
lawful age of the ſaid heir) to be rendered to him: wherefore 254 ] 
we ay that the ſaid M. who was born at G. in the county 
of N. and was baptized in the church of the ſame town, as 
wis ſaid, ſhall prove her age before you, command you, that 
ata certain day and place which you ſhall appoint for this 
e purpoſe, 


(5) Contra if the writ abates for falſe Latin, & c. 2 U. 6. 5. 


0 Writ of Diem clauſit extremum. 


purpoſe, you take that proof by the oath as well of Knights 
as of honeſt and lawful men of your bailiwick, by whom that 
proof may be taken, and the truth of the age of her the ſaid 
M. better known and inquired of, and give notice to the ſaid 
I. that he may be then there to ſhew, if he has, or knows any 
thing, to ſay for himſelf, why to the ſaid A. and the ſaid M. 
as to her who is of full age (if ſhe be of full age) we ought not 
to render the lands and tenements aforeſaid, and without delay 
ſend that proof ſo taken, to us under your ſeal, and the ſeals 
of thoſe by whom it ſhall be taken, and this writ. Witneſs, 
&c. 

And by that writ it appeareth, that the writ de ætate pro- 
banda ſhall be directed unto the eſcheator of the county where 
the heir was born, and not where the lands lie; but yet it 
ſeemeth reaſonable that he may ſue it where the lands lie; for 
it may be that he was born where the king's writ doth not 
run, or in Ireland, or beyond the ſea, as in Calais, &c. 

There 1s another form of writ thus: 

The king, &c. Becauſe M. of P. ſon and heir of F. deceaſ- 
ed, who held of us in chief, ſays that he is of full age, and 
prays of us the lands and tenements which are of his inherit- 
ance, and in our cuſtody, until the lawful age of the ſaid heir, 


to be rendered to him; wherefore we will, &c. (as before, un. 


til) may be better known and inquired into, &c. and, &c. ſend 
that proof, &c. (as before). 


There is another form when the king committeth the ward | 


during his nonage, then when he will ſue an ætate probanda, 
be ought to make mention of the ſame commitment. 

And if a man be in ward unto the king by reaſon of che tem- 
poralties of a biſhoprick in the king's hands, when the heir 
cometh of full age | f 
da; and the writ ſhall mention the whole matter; and yet he 
doth not hold of the king in capite. 15 

And when the heir hath proved the age, and the writ 15 re. 
turned, then he ought to do his homage to the king, or agree 
with the king ſor the reſpiting of the homage, and he ſhall 
have ſuch writ : | 

The king to the ſame eſcheator : Know you, that we hate 
taken homage of I. of A. ſon and heir of B. of H. deceaſed, 
of all the _ and tenements which the ſaid B. his father 
held of us in chief on the day when he died, and have rendered 
to him thoſe lands and tenements; and therefore we comman 
you, that having received ſecurity of the ſaid I. for his reaſona- | 
ble relief to be paid to us at our Exchequer, you cauſe him the 
ſaid I. to have full ſeiſin of all the es and tenements aſore- 
taid, and whereof the ſaid B. his father was ſeiſed in his de 


meſne as of fee in your bailiwick on the day when he * 10 


e ought for to ſue forth an ætate proban- 
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which by reaſon of the death of the ſame B. are taken into 
our hand ; ſaving the right of every one, and ſaving to Maude 
who was the wite of B. her reaſonable dower, falling to 
her of the ſaid lands and tenements, according to the law and 
cultom of our realm of England, and by us to be aſſigned. 
Witneſs, &c. = | 

And the writ aforeſaid lieth, where the heir was of full age 
at the time of the death of his anceſtor, and ſueth his livery: 


put if the heir were in ward, and hath proved his age, then he 


ſhall have a writ thus: 

The king, &c. Becauſe N. of E. ſon and heir of B. of C. 
deceaſed, who held in chief of lord Edward lately king of 
England our grandfather, hath ſufficiently proved his age be- 
fore you, as it is found by the proof taken by our command 


the ſaid N. of all the lands and tenements which the ſaid B. 
kis father held of our ſaid grandfather in chief on the day when 
ke died, and have rendered him thoſe lands and tenements ; 
and therefore we command you, that you cauſe him the ſaid 
N. to have full ſeiſin of all the ſaid lands and tenements, and 
of which the ſaid B. his father was ſeiſed in his demeſne as of 
- fe in your bailiwick on the day when he died, and which, 
after the death of the ſaid B. were taken into the hand of our 
ſad grandfather, and ſo taken are in our hand, ſaving the 
right of every one, &c. Witneſs, &c, | 
) (a) And if the huſband ſeiſed in fee in right of his wife be 

outlawed of felony, for which the lands came into the king's 
aands, and afterwards the huiband who is outlawed dieth; 
—_ 8 diem clauſit extremum ſhall be awarded, which ſhall 
be ſuch: | 

Becauſe A. is dead, whoſe lands and tenements which he 


he held, of the right and inheritance of N. lately his wife, yet 

wing came to the hands. of lord Edward lately king of 
8 rn. the fourth after the conqueſt, by reaſon of a certain 
_ vutlawry proclaimed againſt him for a certain felony, whereot 
all de was indicted, as it is ſaid, and were in the hand of lord 


doch becauſe the poſſeſſion of the king continues. Bro. Travers 48. 
4A 4. 19 H. 6. 20. 22 Ed. 4. 3. and Paget's caſe, 34 Eliz. 

The leſſee for life is attainted, the king ſeizes, the leſſee dies, he in re- 
boa was put to his monſtr? de droit, adjudged in ſcaccario: And ſee 
weordant Lib. Parl. 289. Petitio T. Redman. See 8 Co. 170. Hale's 
4*. Tenant in tail attainted of treaſon, and all his right given to the 
des ſaving the right of entry of ſtrangers ; the king's eſtate determines 
"7 the death of tenant in tail without iſſue, without any entry of the do- 
kr, Ke. Dyer 101. See 23 H. 6. Entry congeable 53. | 


and returned into our Chancery; we have taken homage of 


Henry . 


a) So one has no entry, although the eſtate of the king was deter- 
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Quæ plura. 


Henry our father, and ſo are in our hand, &c. We com- 
mand you, that by the oath, &c. you inquire what lands and 
what tenements by reaſon of the ſaid felony came to the hand 
of the ſaid late king, and yet are in our hand, and of whom or 
572 of what perſons they are holden, and by what ſervice, and hoy 
and in what manner, and how much thoſe lands and tene. 
ments are worth by the year in all iſſues, according to the true 
value thereof, and who or what „ ſons, hath or have occu- 
pied thoſe lands and tenements frouwu the time of the perpetrz- 
tion of the ſaid felony, and hath or have received the iſſues and 
profits thereof, by what title, and how and in what manner: 

And the inquiſition, &c. + | | 


[ 255 J | Quæ plura. 


Stamf. Præ- ** form of the writ of quæ plura is ſuch: 
2 The king to his eſcheator, &c. greeting: Becauſe we 
are given to underſtand that A. deceaſed, who held of us in 
chief upon the day when he died held more lands and tene- 
ments in the county aforeſaid, than are ſpecified in the inqui 

ſition thereof taken by our command after the death of the {ail 

A. and returned into our Chancery; we command you, tha 

by the oath of honeſt, &c. you inquire what more lands an 
tenements the ſaid A. held in the ſaid county on the day whe 

he died, and of whom, or of what perſons thoſe more lauch 

and tenements are holden, and by what ſervice, and hos 

much they are worth by the year in all iſſues, and the inqu- 

ſition, &c. | 

Stamf. Pra- The writ of melius inquirendo lieth, where the firſt of 
og. 52. js found by virtue of a writ of diem clauſit extremum, tit 
' which office wanteth certainty in divers points, as in the . 

| nure of divers lands, or in the value of any of them, &c. thi 
4 Ed: 4. 22, ſhall iſſue forth ſuch writ of melius inquirendo : But if tk 
<A ofice firſt office be found by the eſcheator virtute officii ſui, and t 
by virtue of any writ or commiſſion, and the office wail! 


8, 
; certainty in divers things, as before; then a melius inquiren® Ke 
ſhall not iſſue forth, but the office and inquifition retur* 
| ſhall be as void, becauſe it is not found by virtue of any co 
miſſion or writ, but only ex officio of the eſcheator, . (a). 
out any command to him to do the ſame; and thereto «nd tha 
the ſame ſhall be taken as void, if it want certainty in 4 eltute | 
point, | | * 


Mel Il 


Melius inquirendo. 


CHE form of the writ of melius inquirendo is ſuch: 
The king to the eſcheator, &c. greeting: Whereas by 

4 certain inquiſition taken before our eſcheator in the county 
aforeſaid, by our command, and returned into our Chancery, 
it is found, that N. deceaſed, held divers lands and tenements 
wich the appurtenances in the ſaid county; and who is the 
next heir of the ſame N. on the part of his father the jurors 
of that inqueſt do not know; nevertheleſs on the part of R. 
mother of the ſaid N. W. the {on of B. is his next heir, and 
of the age of twenty-one years or more; and becauſe in the 
laid inquifition (2) it is not ſpecified, who is the next heir of 573 
the ſaid N. We command you, that by the oath, &c. you in- 
quire who is the next heir of the ſaid N. how and in what man- 
ner, and the inquiſition, &c. 8 = 

There is another form of writ of melius inquirendo, becauſe 3 H. 6. 5, 8. 
he doth not ſpecify in the inquiſition what eſtate the tenant Dyer 269. 
had in the lands; or becauſe he doth not ſhew in the office K<1w. 200. 
(3) of whom, or of who the lands were holden ; or becauſe '# + 7:23: 
he doth not mention in the writ the true value, and the king 
is informed that the lands are of greater value than is certified 
by the office. And note, that a melius inquirendo ſhall be 
awarded upon a ſurmiſe made in court, that the lands are of a 
greater yearly value than is declared by the office; and upon 
like reaſon upon a ſurmiſe made, that they are holden by 
other ſervices, or that the tenant was ſeiſed of other lands or 
other eſtate than is mentioned in the office, (e) a melius in- 
qurendo ſhall be awarded. 
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Writ of Livery. 


E | HERE is another ſorm of writ of livery, where the 


king's tenant in capite dieth, his heir within age, and 


1 e od oy = 

e. the king ſeifeth the ward, and afterwards that heir dieth 

190 | within 
con 

. (a) So if it be found by the diem clauſit extremum, that J. S. died ſeiſed, 

eret0! ach that the lands deſcended to T. as ſon and heir, and does not ſhew of what 
in al elle he died ſeiſed. 3 H. 6. 5. | | 7 


(b) Ia ſuch caſe before the ſtatute 2 Ed. 6, c. 8. it ſhould be taken to be 
teld of the king in chief. Dyer 144. See 2 H. 7- 18. 

c) See cap. 16. The king ſhall not have a new melius inquirendo 
ter a former (returned, &c.) And note, this writ ſhall not iſſue where 
dle firſt writ was ſufficient, tho? not (executed), 7 Eliz. Q. 25. 


Writ of Livery. 


within age, and in ward to the king, for which the lang; 
come unto his heir who 1s within age, and in ward to the 
king; now when that heir cometh of full age, he ſhall have ; 
writ of livery in this form: 
The king to his beloved, &c. his eſcheator in the county of 
I. greeting: Becauſe I. brother and heir of S. ſon and heir of 
I. S. deceaſed, who held of us as of the honour of H. being in 
our hand, by the ſervice of rendering to the guard of the cafile 
of Dover ten ſhillings by the year, hath ſufficiently proved hi 
age before Roger of W. lately our eſcheator in he county 
atoreſaid, as it is found by that proof taken by our command, 
and returned into our Chancery; we have taken homage and 
fealty of him the ſaid I. the brother of S. of all the lands and 
tenements which the ſaid I. S. the father held of us as of th: 
honour aforeſaid on the day when he died, and which after 
the death of the faid I. S. the father, and by reaſon of the 
minority of him the ſaid S. (which ſaid S. while he was with. 
in age and in our cuſtody died) duly came to our hands, and 
ve have rendered to him the ſaid I. the brother of S. all those 
lands and tenements with the appurtenances; and thereſore 
we command you, that you cauſe him the ſaid I. the brother 
of S. to have full ſeiſin of all the ſaid lands and tenement 
with the appurtenances, and of which the ſaid I. S. the father 
was ſeiſed in his demeſne as of fee in your bailiwick on th: 
= day when he died, and which by the death of the ſaid I. S. the 
574 father, and by reaſon of the minority of him the ſaid S. cam: 
to our hands, and ſo are yet in our hands by reaſon of che 
minority of the ſaid I. the brother of S. ſaving the right ot 
every one. 
And when an heir mall have livery at his full age, aud! 
holdeth one manor in capite of the king by Enight's ſervice, 
and holdeth other lands in ſeveral counties of others, then a 
256 ] writ ſhall iſſue to the eſcheator of the county where he hol.- 
eth in capite; and the form ſhall be ſuch : Know you th:! 
we have taken homage, &c. And the writs to other el 
cheators being thus: Whereas we have taken homage, &c. 
21 Ed. 3.41. And it appeareth by the writ before, that to hold land () 
ac. Of the to render a certain rent for the guarding of the caſtle of Dore: 
5 on 5 ſhall be a tenure in capite, and by knight's ſervice; and !! 
ſtead. — may be that in ancient time he ſhould guard the caſtle, an! 
29 H. 8. 24. that now the king hath taken the rent for the ſame, and . 


l 


(a) See a tenure of the honour of Bologn, no tenure in chief, and there 
fore the land was delivered to the lorde. Rot. Clauſ. 2 Ed. 1. M. 6. 4 
ſo of the honour of Peverell. Rot. Clauſ. 4 Ed. 1. M. 16. and Rot. Cl 
3 Ed. 1. M. 11. Sce Stamf. Prætog. 12. 29. b. Ant. 175. Bro. Liter 
58. 44 Aff. 35. 18 Ed. 3. 23. | 


Writ of Livery. 


the taking of the rent doth not alter the nature of the tenure. 

ure. 5 
B If two men by licence purchaſe lands holden of the king in 
capite, and afterwards one of them dieth, the other ſhall have 
the lands (a) cum exitibus out of the king's hands, upon the 
matter found by inqueſt ; but by the Regiſter he ought to 
ſhew the licence in the Chancery. 39 Ed. 3. 21. | 
C And if the king's tenant who holdeth in ſocage dieth, his 4Eliz, Dyer 
heir of the age of fourteen years and more, and the king 213. rule 
ſeizeth the lands, he ought for to ſue livery of them. But it ac. Plow. 
ſeemeth the king ought not for to ſeize the other lands which Com. 10g, 
he holdeth of other lords by other ſervices, &c. and if he do, 3 
the other lords ſhall have a writ of amoveas manum, which Dyer 362. 
is called an ouſter le main, una cum exitibus, &c. ſo as 
they ſhall have (5) the iſſues and profits thereof which 
were taken by the king; and the form of the writ is 
ſuch : 


| The king to his beloved A. his eſcheator, &c. Becauſe we 
: have received information by the inquiſition which we cauſed 
: to be made by you, that I. of T. deceaſed, held in his de- 


meſne as of fee, on the day when he died, one meſſuage, and 
one oxgang of land with the appurtenances in K. of us in 
chief, as of the honour of the abbey of M. being in our hand, 
by fealty and by the ſervice of three ſhillings and nine pence 
to be rendered to us yearly, and that he did not hold any other 
lancs and tenements of us in chief as of the crown, in your 
bailiwick, on the day when he died; by which the cuſtody of 
the lands and tenements which were the ſaid I. on the ſaid 


0 day, to us, at preſent ought to belong, and that on the ſaid 
= (ay he held divers other lands and tenements, of divers lords, 
15 by divers ſervices; and that N. the ſon of the ſaid I. is his 


next heir, and of the age of ſixteen years and upwards; we 57 
ave received the ſealty of him the ſaid N. for the meſſuage 


UL 


3 and lands aforeſaid, and have rendered the ſame unto him ; 
10 lnerefore we command you, that having received ſecurity of 
0. __ 0 the 
18 | | 
ont: : (a) Yet ſee 18 Ed. 3. 21. If the king's tenant aliens with licence to A. 
1 er life, remainder to B. in fee, and A. dies: Now the king bas cauſe to 
5 eite till B. has done his ſervices, and therefore he ſhall not have an ouſter 
3 main, cum exitibue, except de gratia. | 
d ye (b) Sed notaz nomine exitunm are not ſuch profits for which the eſ- 
the Ccator has accounted and paid into the Exchequer z nor wards happening 


2 eiſed, per Wilby; nor amerciaments levied; nor an avoidance of a 
Ghrch, 18 Ed. 3. 22. 24 Ed. 3. 29. 39 Ed. 3.21. and yet ſuch 
"ues for which the efcheator has only accounted, but not paid, are re- 
*ored, 24 Ed. 3. 60, | 


dee 8 L 4 
1 H, b. Cad 55. 13. b: Mag. Char, Gard 3. 38 Hf. 6. 8, Livery 60. 
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Writ of Livery. 


the ſaid N. for his reaſonable relief to be paid to us at cu; 
Exchequer, you cauſe him the ſaid N. to have full ſeitin o 
the mefiuage and lands aforeſaid, which by reaſon of the 
death of him the ſaid I. you took into our hand, ſaving the 
right of every one; but of other lands and tenements u hick 
the ſaid I. held of other lords in your bailiwick on the da. 
when he died, which likewiſe on that occaſion you took into 
our hand, intermeddle yourſelf no further, ſavirg our right and 
every other perſon's right whatſoever; and the iffues (if 
n you have received any of the lands and tenements which 
: are ſo holden of other lords) deliver to thoſe to whom they be- 
long, &c. 
Ant. L. lend by this writ it appeareth, that the heir in ſocage beine 
35-6. 6. 52. of ſull age at the time of the death of his anceſtor, {tall haic 
45 > .. livery cum exitibus; but if he were within the age of four. 
rag. 13. teen years at the time of his anceſtor's death, his prochcis 
45 Ed. 3. 19. mics mult ſue an ouſter le main cum exitibus: But the other 
35 H. 6. 52. lords ſhall have an ouſter le tain for the lands holden of then 


Stam. Præ- by kuight's ſervice cum exitibus. 
105. $3 And if the king hath the cuſtody of an idiot, and of ls! 
| lands which are holden of the king in capite, and the ii 
b | dieth, and his heir be of full age; the heir ſhall have a writ cl 


livery 1n this form: 
The king, &c. to his eſcheator, &c; Becauſe we have rt 
ceived information by the inquiſition which we cauſed io“ 
* made by you, that divers lands and tenements with the 2“. 
4 purtenances in O. were taken into the hand of lord Edu" 
if | Lame time king of England, our grandfather, by reaſon of “ 
| fooliſhneſs and idiocy of W. of P. now deceaſed, and fo ar. 
in our hand, and that the ſame lands and tenements are hold 
of us in chief, as of the honour of the abbey of M. being !" } 
our hand, by the ſervice of the eighth part of one knights 1. 
and doing ſuit at our wapentake of Holderneſs from chaee 
weeks to three weeks, and rendering to the guard of our ca! 
= of Skipton at Midlent ſeventeen pence ; and that Geoffrey the} 
4 | ſon of William de Redmain, coufin of the ſaid W. is the ne 
1 | heir of him the ſaid W. and of full age; we have received 
{-alty of him the ſaid Geoffrey for all the lands and tenem<"'s 
aforeſaid, and have rendered them to him, and we of 0u' 
eſpecial favour have reſpited the homage of him the fait 
Geoffrey unto the feaſt of Eaſter next coming; and chere fo 
we command you, that having received ſecurity of the ſaid C. 
for his reaſonable relief to be rendered to us at our Excheque, 
ou cauſe him the ſaid G. to have full ſeiſin of all the f. | 
Lok and tenements being in our hands, ſaving the 181 
every perſon whatſoever. Witneſs, &c. a4 


Writ of Livery. 


E And when the heir in ward unto the king is of full age, he 
ſhall have a writ out of the Chancery unto the keeper of the 
privy ſeal, teſtifying that he is of full age; and thereupon he 
tall have a privy ſeal unto the king's chamberlain to receive 
his homage : And when he hath taken his homage; he ſhall 
have a writ from the Chamberlain to the Chancellor, teſti- 
ſving that he hath taken his homage; and thereupon he 
mall have a writ of livery. And all this matter appeareth 
at large in the abridgments in the title Livery, which ſee 
there. | Es | 
And if three coparceners be in ward to the king, the co- 576 
parcener who firſt cometh of age ſhall ſue livery, and ſhall Stamf. Præ- 
have partition made thereupon, | - | og. 8, 84. 
And if an heir female be in ward to the king, and holdeth. Br. Livery 


: 7 
of other lords in ſocage; now when ſhe amen the age of? 


{ourteen years ſhe ſhall not ſue livery of the lands holden in e : 
locage, but ſhe ſhall tarry until her age of ſixteen years, if ſhe 
be not married beſore that age, for the ſhall ſue livery but 
once for all her lands, ke. ; 
And if the heir of full age ſue his livery, and omitteth any 257 |] 

parcel of his inheritance, as an advowſon, or a reverſion, or Stamf Prz- 
one acre of land which is not found by the writ of diem clauſit rog. 80. 
extremum, and thereupon ſueth his livery; if ic be found 
afterwards by another office, that his anceftor died ſeiſed af 
that advowſon, reverſion or acre of land, which was not 
ſound by the firſt office upon which he ſued his livery before, 
then the king may reſeize all the lands, &c. and the heir ſhall 
anſwer the king for all the rents, iſſues and profits received in 
he mean time by the heir, &c. | 
If the king's tenant holdeth by Enight's ſervice and in capite, 
and alſo holdeth other lands of the archbiſhop of Canterbury 
by knight's ſervice, and dieth ſeiſed, his heir within age; the 
king ſhall have the lands holden of him in ward, and the 
:chbiſhop ſhall have the other lands holden of him in ward?! 
And that is by the ſtatute of Prærogativa Regis, c. 1. And if N 
de king ſeizeth all the lands, the archbiſhop ſhall have an 8. 4 b. 
outer le main cum exitibus. | 

And if the king's tenant who holdeth in capite and by Stamf. Præ- 
nights ſervice, dieth ſeiſed, and a ſtranger doth abate, for 79g. 8. 
lich the heir at full age recovereth by aſſiſe of mortdaun- | 
lor; yet he ought for to ſue his livery, and to do his ho- 
nage, and the abator ſhall anſwer the king the mean profits 
nl {ues received. And the writ de ætate probanda may be 
uretted to certain commiſſioners to inquire of the age of the 

ant, as well as unto the eſcheator; and the form of the 

dommiſſion is ſuch : | | 

3A C:mmiſſion 


577 


Commiſſion pro Ætate probanda. 


HE king to his beloved, &. Know ye, that we h 
have affigned you to inquire by the oath as well of 
knights as of other honeſt and lawful men of the venue of N. 
in the county of Lincoln, whether I. the ſon and heir of B. 
born at N. and baptized in the church of the ſame town, and 
who by reaſon of his minority is in our cuſtody, be of full age, 
as he faith, or not; and therefore we command you, that at 
a certain day and place, which you ſhall appoint tor this pur- 
poſe, you make that inquiſition, and ſend the ſame diſtincthy 
and openly made to us in our Chancery without delay, and 
this writ ; for we have commanded our ſheriff of Lincoln, that 
at the day and place whereof you ſhall give him notice, he 
cauſe to come, &c. In witneſs whereof, &c. And thereupon 
a writ ſhall be ſent to the ſheriff to return an impanel betore 
the commiſſioners at a certain day by them appointed; and 
the writ ſhall be ſuch : 1 
The king to the ſheriff, &. We command you, that you 
ſummon by good ſummoners twelve as well knights as other 
honeſt and lawful men of the venue of N. that they be before 
our beloved and faithful A. B. and C. and thoſe whom ve 
have affociated unto them, at a certain day and place, whereof 
they the ſaid A. B. and C. ſhall make known to you, ready 
by oath to recognize, whether F. the ſon and heir of D. bom wr 
at N. and baptized in the church of the ſaid town, who by Ga 
reaſon of his minority is in our cuſtody, be of. full age (as he 
ſaith) or not; and in the mean time let them go to the ſaid 
church and town, and diligently inquire the 3 of the age 
of the ſaid F. and cauſe their names to be put in the writ; and 


give notice to E, and S. guardians of the land (a) of the -_ 
; In, 


(a) So the grantees of a ward are made parties; but ſee 43 Ed. 3. 20. 
where a ſci” fa' iſſued after the return of the commiſſion againſt tht 
grantee, to ſhew why he ſhould not have livery; and the grantee cm- vera 
and pleaded, that the value of the marriage was not ſatisfied to him, and | 
prayed that he might hold the land till he were ſatisfied, and the heir 0 
not deny the plea, but went out of court; and thereon the grantee heid 
the land two years, and then iſſued a ſcire facias for the heir againſt bm, len 
to have the land; the grantee pleads, that the land was ſeized into the 10 fe 
king's hands, for that the heir had not done his homage, and the vera u. his 
found that the ward was leaſed by the king to the grantee, rendering a beret 
rent, and ſeiſed for the non-payment z and after this, notwithſtandiot, -n - 
the grantee ſued a valorem maritag' againſt the heir, and ad * 0% 
lay : For ſeeing the heir was found of full age, he ought to 5 ll as 


Writ of Livery poſt mortem Patris & Matris. 


heir, that they be then there to hear that recognizance, to 

ſhew, if any _ ought to hinder, why the 1aid I. ought 

not to have his lands and tenements: And have there 

the names of thoſe twelve, and this writ. Witneſs, &c. 

3 And thereby it appeareth, that if the king hath committed 
the wardſhip of the land unto another, that the committee 
ſhall be warned to be there; but if the king hath the lands 
in his own hands, then that clauſe, And give notice to E. 
and S. the guardians, &c. ſhall be omitted out of the 
writ, 

And by the rule of the Regiſter, a woman ſhall do homage 

and fealty, and ſhall pay a relief when ſhe ſueth her livery, 

if the be of full age at the time of the death of her anceſtors; 
and if ſhe hath a huſband, if they have iſſue when they ſue 
livery, then the huſband ſhall do the homage and fealty ; 

. if hey have no iſſue, then the huſband ſhall do only 
calty (a). | | . 

And if two jointenants be, Who hold of the king by licence 
of purchaſe, and one of them dieth, the other ſhall have an 
ouſter le main cum exitibus : But if the purchaſe be made 
without licence, then not, becauſe that the king ſhall ſeize 
the lands for the alienation without licence. 


ore And if the king's tenant hath lands in ſeveral counties, ſome 
we tolden of the king and ſome of other lords, the writ of livery 
geo ſhall be directed unto the eſcheator of that county where the 
ady lard which he holdeth of the king in capite lieth, and the 
om writ ſhall begin, ſcias quod cepimus homagium, &c. and he 
0 by ſhall have writs unto the eſcheators of the other counties; and 
15 he ne writ ſhall begin thus, cum ceperimus, &c. | 
ſaid | 
> age | 
0 N 3 
=" %% Livery poſt mortem Patris & Marris. 
3. 20 RIT of livery after the death of the father and mo- 
zinſt the ther, &c. lieth where the father and mother hold ſe- 
ow *rally lands in fee of the king in capite, and they die, their 
= 4d | 3 A 2 heir 
atee held 
inſt 8 *try inſtantly, though the value of the marriage was not ſatisfied without 
| into | un} ire facias ſued againſt the grantee; and after livery ſued, the graatee 
e verdic w his remedy for the value of the marriage, by———or action; and 
eder! deretore till livery ſued, the profits ſhall be to the king, and not ſet by 
ere * of recompence for the value of the marriage. See 10 H. 6. 20. 
_ 4 Note; Bro. Fealty 10 & 16. Where it is ſaid, that feme covert 
—_ | not do ſervices, but her huſband for her; and therefore until iſſue bad 


*tneen them the homage is ſuſpended. Sec Lit, 18, 19. 


578 


. — 


— .—— 
— gs noe cen . 2 — 
— a : 


TC ²˙— A — 


n 3 : , * 
umu ————— 
L N — amy re» tne 2 = - Cabo er — 1 — 
n 7 > . - : g 25 . P - a 3 7 TEC... = 
— —»ö—ꝛê — — — 2 — 8 = = by 2. k ra — 9 NY 0 "agent * we, 2 % 2 
REDS —— 3 - mips” — N E 4 SIS oo oo 3 r — * p > = * — * : 8 
— . 2 _ IQ - AE 262 ＋ +7 * _ ras. LL aa 8 6 . hg gh = o 
. ERIN 5? — > — . - Tn — rad — . Co IS — I 5 
1 n n — as A n — r 3 w_ 
* 1 e 1 23 — 00 l pr pane or ww + > 4%? . a "ww af l 
0 — -> * — wo 8 " \ "0 > > - Ls 
. hog apo; nee; IRE AE . ccc ; 
* * — >, So LO TS IO n 
5 e q 
2 4 2 
= 


Y — ͤ————— 


— —— — 


Writ of Livery after the Death, &c. 


heir of full age, he may ſue any writ of livery to have livery 
of the lands of them both, and is not bounden to ſue ſe. 
veral writs, as ſeverally heir to them ; and the form of the 
- Writ 18, : : 

The king to his beloved N. of W. his eſcheator in the 
| g 7 county of 8. greeting: Know you, that we have received 
L 258 Ithe homage and fealty of R. of B. ſon and heir of R. of B. 

eſſuire, and I. his wife deceaſed, due to us for all the land 
and tenements which the ſaid R. and I. held of us in chief the 

days when they died, and have rendered to them thoſe land: 
and tenements with the appurtenances: And therefore ye 
command you, that having received ſecurity of the ſaid R. for 
his reaſonable relief to be paid to us at our Exchequer, you 

, cauſe him the ſaid R. to have full ſeifin of all the lands and 
tenements aforeſaid with the appurtenances in your bailiwick 
and of which the ſaid R. and I. were ſeiſed in their demeſnezs 
of fee on the days when they died, and which, after the death 


of the ſaid R. and I. were taken into our hand; ſaving the. 


Tight of every one. Witneſs, &c. 


Writ of Livery after the Death of Tenantly 
the Curteſy. 


1 E RE is another form of writ (a) after the death of 
tenant by the curteſy, thus : 


The king to his beloved, &c. his eſcheator in the count) of 4 


Lincoln, &c. Know you, that we have received the homage 
of G. of N. ſon of I. of N. deceaſed, for all the lands and ie. 
nements which the ſame I. held by the law of England on the 
day when he died, as of the right of N. lately his wife, nov 
deceaſed, who held of us in chief, the mother of the ſaid b 
whoſe heir he is, due to us, and have rendered thoſe lancs 
and tenements to him; and therefore we command you, thi! 
having received ſecurity of the ſaid G. for his relief to be pu 
to us at our Exchequer, you cauſe him the ſaid G. to hae 
full ſeifin of all the lands and tenements aforeſaid with the 
appurtenances, which, after the death of the ſaid I. uer 
_ _ our hand; ſaving the right of every one. Wit 
neſs, &c. | _ | 
(5) And thereby it appeareth, that the tenant by the cut. 


teſy ſhall have the lands after the death of his wile, * f 


(a) See 12 Ed. 3. Quare imp. 159. i * 
(6) A. takes B. to Jo to —— lands in eaplte deſcend, and he oft 
before livery, and after iſſue had. A. ſues livery, Dyer 229. 


Writ of Livery after the Death, &c, 


that the heir after his death ſhall ſue his livery for them, &c. 


e king- | 
g And it a man have lands which are held of the king in ca- 
pite by the curteſy, and he hath lands in fee, and dieth; his 
heir ſhall ſue livery as well for the lands whereof the tenant 
was ſeiſed in fee, as for the lands which he held by the cur- 
| teſy, although the lands of which the tenant by the curteſy 
was ſeiſed in fee were not holden of the king in capite, &c. be- 
cauſe that as well thoſe lands are ſeiſed into the king's hands, 


be ſuch : 

The king to his beloved, &c. Eſcheator in the county of 
York, greeting: Know you, that we have received the homage 
and fealty of G. the ſon and heir of W. of S. and I. who was 
the wife of the ſame W. of S. deceaſed, for all the lands and 
tenements which the ſaid W. of S. his father held as well by 
the law of England of the inheritance of the ſaid I. ſome time 
his wife, after the death of her the ſaid I. as in his demeſne as 
of fee, on the day when he died, and we have rendered to him 
thoſe lands and tenements; and therefore we command you, 
that having received ſecurity of the ſaid G. the ſon of W. for 
his reaſonable relief to be paid to us at our Exchequer, you 
cauſe him the ſaid G. the fon of W. of S. to have 
of all the lands and tenements aforeſaid with the appurte- 
nances, and which the ſaid W. of S. his father held as well by 


h of 


ty of be law of England after the death of the ſaid I. ſome time his 
mage wife, as in his demeſne as of fee, in your bailiwick, on the 
ad day when he died, and which, after the death of him the ſaid 
n ide 


V. of S. were taken into our hands; ſaving the right of every 
one. Witneſs, &c. 


And if the king's tenant dieth, and after his death the wife 


A now 
ud C. 
lands 


u, that lands which ſhe held in dower ſhall be ſeiſed into the king's rog. 13. a. 
pe pa hands, and the heir ſhall ſue livery of them; and the writ 

wa ſhall be ſuc: ; 

„ich dle 


9 
|. wer 


Wit 


Writ 


as the lands which he held by the curteſy ; and the writ ſhall 


ſuing an ouſter le main for thoſe lands holden of the king, but 


becauſe that the tenant by the curteſy doth remain tenant to 


579 
Stamf. Prze 


rog. 5, 6. b. 
Bro. Livery 


67. cont. 


Il ſeiſin 


a 7 H. 6. 3. 
de endowed, then after the death of the tenant in dower, the Stamf. Præ- 


Writ of Livery after the Death of the Tenant 


in Dower. 


E Aion king to his beloved T. of S. his eſcheator in the; 
county of York, greeting: Know you, that we have re- 
ceived the homage and fealty of our beloved and faithſul R. 
baron of F. due to us for all the lands and tenements which A. 
who was the wife of R. of N. formerly the wife of N. lately 
baron of F. after the death of the ſaid R. lately baron of F. 
the firſt huſband of her the ſaid A. the grandfather of him the 
ſaid R. now baron of S. held of us in chief on the day when 
the died, and we have rendered to him thoſe lands and tene. 
ments; and therefore we command you, that having received 
ſecurity of the ſaid R. now baron of F. for his e Kr re- 
lief to be paid to us at our Exchequer, you cauſe him the ſad 
R. now baron of F. to have full ſeiſin of all the lands and te- 
nements atoreſaid with the appurtenances, which the ſaid A. 
held in dower after the death of the ſaid R. her huſband the 
ndfather of the ſaid now baron, of the inheritance aforeſaid 
in your bailiwick, on the day when ſhe died, and which, after 
the death of her the ſaid A. were taken into our hand; faving 
the right of every one. Witneſs, &c. | 
580 And by that it appeareth, that tenant in dower who is en. 
Stamf. Præ- dowed in the Chancery, &c. of lands holden of the king in ca- 
rog. 13. a. pite, or of other lands which are in the king's hands by the 
| death of his tenant, that ſhe ſhall hold them of the king, and 
the heir ſhall have livery of thoſe lands after her death; het i 
ſeemeth that the reverſion of thoſe lands which ſhe holdeth n 
dower remaineth not in the king, but in the heir; and if ſhe 
commit waſte, the heir ſhall puniſh the waſte. 
There is another ſorm of writ of livery after the death df 
the king's tenant, who holdeth parcel in fee, or parcel in tal. 
or for life, thus: 


Writ of Livery after the Death of Tenant ii 
Tail and Tenant for Life. 


1 king to his beloved, &c. his eſcheator in the coun!) 
of Salop and the marches of Wales adjacent to the ſame 
county, greeting: Becauſe we have eke; the homage a4 
fealty of our beloved and faithful I. of B. ſon and heir of |! 


B. the elder, of all the lands and tenements with the appu"'* 
nanc: 


1 


. Writ of Livery for the Heir in Tail. 


nances which the ſame I. held of us in chief, as well in fee as 
for term of his life, on the day when he died, and which after 


| the death of the ſaid I. the father, ought to deſcend to the ſaid 


I. the ſon, or otherwiſe remain to the ſame I. the ſon and S. 
his wife, and to the heirs of their bodies iſſuing, and we have 
rendered to him thoſe lands and tenements ; therefore we com- 
mand you, that having received ſecurity of the ſaid I. for his 
reaſonable relief to be paid to us at our Exchequer, you cauſe 
him the ſaid I. the ſon to have full ſeiſin of all the lands and 
tenements aforeſaid with the eee ag. and of which the 
ſaid J his father was ſeifed in his demeſne as of fee- tail, the re- 
verſion whereof belongs to the ſaid I. the ſon, in your baili- 
wick, on the day when he died, and which, after the death of 
his faid father, were taken into our hand; ſaving the right of 
every one. Witneſs, &. 

And if tenant in tail holdeth of the king in capite, and di- 


eth, the heir then of full age, he ſhall have ſuch writ of li- 


very. 


Writ of Livery for the Heir in Tail. 


A 1 king, &c. Know you, that we have received the ho- 


mage and fealty of our beloved W. &c. ſon and heir of 
W. of B. deceaſed, of all the lands and tenements which the 


ſaid W. his father held of us in chief to him and his heirs of 


his body iſſuing, of the gift and grant of W. of S. by a fine 
thereof levied in our court with our licence, on the day of his 
death, and we have rendered to him thoſe lands and tenements ; 
and chereforè we command you, that having received ſecurity 
of the ſaid W. &c. 

And if the king's tenant holdeth by petit ſerjeanty, and di- 
eih, and his heir be within age of eighteen years, then he ſhall 
have a writ to have ſeiſin of the lands, thus: 


Writ of Livery for Lands by Petit Serjeanty. 


THE king to his beloved, &c. his eſcheator in the county 


of Suffolk, greeting : Becauſe we have received informa- 
tion by the e dae which we cauſed to be made by you, 
that T. P. deceaſed held of us in chief in his demeſne as of fee, 
on the day when he died, ten meſſuages, one hundred acres of 

nd, forty acres of meadow and ten acres of paſture, thirty 
acres of moor, and twenty ſhillings rent, with the appurte- 
| | nances 


[ 259 J 


581 


Writ of Livery for the Aunt, &e. 


nances in W. in the county aforeſaid, by the ſervice of twenty 
thillings to be paid yearly to us at the manor of L, for all ſer. 
vice, and that he did not hold any other lands or tenements in 
his demeſne as of fee, of us or of others in the county aſore- 
ſaid, on the day when he died, and that W. the ſon of the 
aforeſaid T. is the next heir of the ſaid T. and of the age of 
eighteen years and more; we command you, that having taken 
fealty of him the ſaid W. according to the form of a cenain 
ichedule incloſed in theſe preſents, and having received ſecurity 
from the ſaid W. for his reaſonable relief to be paid to us a 
our Exchequer, you cauſe him the ſaid W. to have full ſeiſin 
of the meſſuage, land, meadow, moor, and rent aforeſaid, 
with the appurtenances, which, by the death of the ſaid T, 
were taken into our hand; ſaving the right of every one. Wit. 
neſs, &c. 

And thereby it appeareth, that the heir in ſocage ſhall not 
have livery cum exitibus, &c. if he paſs the age of fourteen 
years; but within the age of fourteen years he ſhall have livery 
cum exitibus, &c. — the ſame is holden ſor a difference at 

this day. | | 

The king's tenant hath iſſue a ſon D. de B. and two dauyh- C 
ters, and dieth; and the ſaid D. de B. hath livery, and after- 
wards hath iſſue a ſon H. de B. and djeth, the ſaid H. being 
in ward to the king for his nonage, and afterwards one fiſter 
hath iſſue a ſon, and dieth, and afterwards H. dieth being in 
ward to the king, and his aunt and the ſon of the other fiſter, 
being of full age, ſue to have livery: Now they ought to have 
a writ directed to the eſcheator, by which it ſhall be com. 

582 manded to the eſcheator to make livery to them, and to make 

| partition between them of thoſe lands which are in the king's 

gtamf. Præ- hands, ſo as each coparcener ſhall have part of the lands which 
rog. 24. b. are holden of the king in capite; and the writ ſhall be ſuch: 


— . ey wy OA RN 3 K A, „ 4 


Writ of Livery for the Aunt and Niece t 


make Partition. 


. Lee king to his beloved A. of H. his eſcheator in the 
| county of, &c. greeting : Know you, that we have fe- 
ceived the homage and fealty as well of D. of B. the ſon 0! 
A. of B. one of the ſiſters of D. of B. as of. T. of B. the othe: 
of the ſiſters of the ſaid D. of B. couſin and heir of H. of B. 
ſon and heir of the ſaid D. of B. deceaſed, who held of us 
in chief, due to us for all the lands and tenements which the 


{aid D. of B. held in chief, which by the death of the ſaid P 


Writ of Livery for the Aunt, &c. 


of B. and by reaſon of the minority of H. the ſon and heir of 
the ſaid D. of B. (which ſaid H. died while he was under age 
and in our cuſtody) came to our hands; and we have rendered 
to the ſaid D. of B. and T. the lands and tenements aforeſaid, 
and therefore we command you, that having received ſecurity 
of the ſaid D. of B. and T. for their reaſonable reliefs to be 
aid to us at our Exchequer, and having made a legal partition 
of all the lands and tenements with the appurtenances in your 
bailiwick, which by the death of the ſaid D. of B. and by rea- 
ſon of the minority of the ſaid H. came to our hands, and yet 
remain in our hand, according to the extent thereof made, or 
to be again made (if it hall be neceſſary) into two equal paris, 
in the preſence of the ſaid D. of B. and T. or other attornies 
in this behalf to be warned, if they will be preſent, you cauſe [ 260 
them the ſaid D. of B. and T. to have full ſeiſin of their parts 
thereof, according to that partition, falling to them, accord- 
ing to the law and cuſtom of our realm of England, ſavin 
the right of every one : Provided always, that both the ſaid 
D. of B. and T. have part of the lands and tenements which 
are holden of us in chief and their own purparty, and each of 


them be our tenaut, with the appurtenances, &c. Witneſs, 
&c. 


Na a Andif a man and his wife hold a manor of the king in ca- 
er pite in tail, and die, and have iſſue two ſons, and the younger 
in lon is found heir by virtue of a writ of diem clauſit extre- gtamf. Præ- 
er, mum, and of full age, and the king maketh livery unto him rog. 18 & 
We ot the manor, and afterwards by another office found by com- 53. 
m- miſſion, &c. it is found that the elder brother is ſon and heir, 
ke Le. then upon the laſt office found, the king ſhall ſend a ſeire 
g's tactas directed to the ſheriff, to warn him to ſhew why the 
ic manor ſhall not be reſeized into the king's hand, and he to 
b: anſwer the profits received in the mean time. And if the ſhe- 
nff do return the writ ſerved, and that the party is warned, 
and doth not appear, then the king ſhall reſeize the lands, and 
5 wall make livery of that manor unto the elder brother; and 
| we writ by which the ſervice ſhall be made, ſhall be ſuch: 
| the 
e Te- 
on 0! 
othe! | 
of B. 
of us Writ 
þ the ; 


(a) Writ of Livery, and to make void a Li. 


very made before. 


1 king to his beloved, his eſcheator in the county, &e. 
Whereas we have lately found by the inquiſition of H. of 
S. our eſcheator in the county aforeſaid, taken by our com- 
mand, and returned into our Chancery, that I. the ſon of H. 
B. deceaſed, and T. his wife (who ſurvived the ſaid I. ſome 
time her huſband, likewiſe deceaſed) on the days when they 


died held in fee-tail to them and the heirs of their bodies 


iſſuing, the manor of I. with the appurtenances in the ſail 
county, of us 1n chief by knight's ſervice, and that T. the ton 
of the ſaid I. and T, then was the next heir of the ſame I. and 
T. and of full age, we took the homage and fealty of him the 
{aid T. due to us for the manor aforeſaid, and rendered to him 
that manor with the appurtenances, and commanded it to be 
delivered to him, as by the inſpection of the rolls of our 
Chancery fully appears; and afterwards H. B. the ſon and 


heir of the ſaid I. and T. beſeeching us, that whereas by a 
certain inquiſition poſterior, taken by our command by the 
ſaid eſcheator, and returned into our Chancery, it is found that | 


the ſaid I. and T. on the days when they died held in fee-tail 
to them and the heirs of their bodies iſſuing, the ſaid manor 


with the appurtenances of us in chief by knight's ſervice, in | 
form aforeſaid, and the ſaid H. the ſon of the ſaid I. and T. | 


of the age of forty-fix years, is (the elder brother of him the 


ſaid T. and) next heir of them the ſaid I. and T. without 
this, that the ſaid T. is the next heir to the ſaid I. and T. a 


is ſuppoſed by the ſaid firſt inquiſition, we would reſume the 


ſame manor with the appurtenances into our hands, and com- 


mand it to be delivered to him the ſaid H. as the elder brother 
of the ſaid T. and nearer heir of the ſaid I. and T. And ve, 
willing to be done in this behalf that which is juſt, by our 
writ commanded our ſheriff of our county aforeſaid, that he | 


ſhould give notice to the ſaid T. that he ſhould be before us 1 


our Chancery in eight days of Saint Hilary then next, where} 


ſoever it ſhould be, to ſhew if he had or knew any thing !9 


ſay for himſelf, why the ſaid manor with the appurtenances. 
together with the iſſues thereof by him received, ought not « f 


(a) And note; For revocation of a livery made on 2 falſe „ 
as finding the heir of full age, when he was under age» Rot. Parl. 4 


Ed. 2. m. 2. the caſe of Wm. de Septran. 


quiſi io, 
Par! $ 4% 5 


Writ of Livery and Partition, &c. 


be 1 into our hand, and the ſame manor delivered to the 
{aid H. as the elder brother of the ſaid T. ſon and nearer heir 
of them the ſaid I. and T. and why he ſhould not anſwer to 


us for the ſaid iſſues ſo received by the ſaid T. and further to 


do and receive what our court ſhould conſider in this behalf; 
and the ſaid ſheriff returned to us, that he gave notice to the 
{aid T. that he ſhould be before us in our Chancery at the ſaid 
day, whereſoever it ſhould then be, to ſhew that which our 
ſaid writ required; at which day the ſaid T. being ſolemnly 
called in the Chancery aforeſaid, did not appear; th, Fin 
was conſidered, that the ſaid manor with the appurtenances, 
together with the iſſues thereof received by the ald T. ſhould 
be reſumed into our hand, and he ſhould anſwer to us for the 
ſame iſſues, and the ſaid manor ſhould be delivered to the ſaid 
S, We have received the homage and fealty of the ſaid H. 


due to us for the manor aforeſaid with the appurtenances, and 


have rendered to him that manor with the appurtenances; We 
command you, that having reſumed into our hand the ſaid ma- 


por with the appurtenances in your bailiwick, together with 


the iſſues aforeſaid, and having received ſecurity of the ſaid H. 
for his reaſonable relief, to be paid to us at our Exchequer, 
you cauſe him the ſaid H. without delay to have full ſeifi of 
the manor aforeſaid with the appurtenances; ſaving the right 
of every one, and ſaving to the iſſues of the manor — 
5 the time of the death of the ſaid T. fo received. Wit- 
nels, &c. | | 


Writ of Livery and Partition which fall iſſue 
out of the Chancery unto the Eſcheator upon 
Fertil 


"HE writ which ſhall be dire&ed to the eſcheator to de- 

liver ſeiſin of lands unto one coparcener, or divers, 
where any of them are within age and in ward, is made in ſe- 
veral manners: One manner of writ is, when one coparcener 
18 of full age, and the other coparcener is within age, and in 
the cuſtody of P. to whom the king hath committed the ward- 
ſhip; then by the aſſent of the king's committee the partition 
may be made in the Chancery during the _— of the heir in 


a, and then the writ directed to the eſcheator ſhall be 
uch: 


The king to his beloved I. of W. his eſcheator in the coun- [ 


wes of Somerſet and Dorſet greeting: Know you, that by the 
aſſent of P. &c. guardians of T. of M. the daughter of A. 


One 
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lands and tenements underwritten, viz. The manor of, &c. 


Writ of Livery and Partition, &c. 
one of the ſiſters of T. of B. deceaſed, who held of us in chief, 


being within age and in our cuſtody, couſin and one of the 
heirs to whom one purparty, and of C. the ſiſter and other 
heir of the ſaid T. of B. being of full age, to whom the other 
purparty, as well of the lands and tenements which were Mar- 
gery's, who was the wife of T. of B. the elder, likewiſe de- 
ceaſed, held in dower or otherwiſe for the term of her life, of 
the inheritance of the ſaid T. of M. and C. on the day which 
the died, belong; we have aſſigned to the ſaid C. the manors, 


to have it for the purparty of her the ſaid C. falling to her of 
all the manors, lands and tenements aforeſaid, according to 
the law and cuſtom of our realm, and we have rendered to 
her the ſaid C. (whoſe homage and fealty we have received) her 
Purparty aforeſaid; and therefore we command you, that hay- 
ing taken ſecurity of the ſaid C. for her reaſonable relief to be 
paid to us at our Exchequer, you deliver to the ſaid C. the 
laid manor, &c. with the appurtenances in your bailiwick, to 
have for her purparty aforeſaid; ſaving the right of every 
one, &c. | | ; 

If the king's tenant hath iſſue R. N. his ſon, and Alice his A 
daughter, and dieth, and afterwards R. N. hath iſſue a ſon F. 
and two daughters E. and C. afterwards R. N. dieth ſeiſed, b. 
being within age, and afterwards F. dieth ſeiſed in ward to 
the king within age; and after his death it is found by virtue 
of an office by writ, that E. and C. are his fiſters and next 
heirs, and of full age; and afterwards by another office it 15 
tound by commiſſion, &c. that M. ſon of the ſaid Alice, one 
of the ſiſters of the ſaid R. N. and J. another ſiſter of the ſaid 
R. N. father of the ſaid F. was couſin and next heir to the 
{aid F. and of full age; upon which the ſiſters of the ſaid F. c 
came into the Chancery, and had a ſcire facias againſt the ſaid ] 


M. ſon of the ſaid Alice, and the ſaid J. &c. to ſhew where- " 
fore they ſhould not have livery of the lands as heirs, &. * 
And that writ of ſcire facias was made returnable the Mon. ur 
day, which was the ſecond week of Lent: by which it appear- * 
eth, that the writs which ſhall be ſued in Chancery, may be of 
returned there in the vacation time, out of Term; and upon 


the return of that ſcire facias, the ſaid M. came and granted 
that he was not heir, &c. whereupon the two daughters E. and 
C. had writ of livery directed to the eſcheater, reciting all the 
matter, and reciting in the writ, that the king had reſpited 
their homage until a certain day, commanding the eſcheator 
that he make partition betwixt them, and that he aſſign to 
each of them a part of the land which is holden of the king 
in capite; which writ ſhall be returned and inrolled in the 


Chancery; the which writ is in the * ſol. . 


1eato! 

to 
> king 
in the 


wrtitic" 


5 bs it be found by office by virtue of a writ, that B. held the 


Partition and Livery after the Death of 
Tenant by the Curteſy. 


manor of B. by the curteſy of England, in the right of E. 
who was his wife, which manor 1s Lakin of P. by knight's 
ſervice; and it be farther found by the ſaid office, that B. is 
dead; and M. and A. are his next couſins and heirs, and one 
of them is within age, and the other of full age: Then he 
who is of full age, ſhall have a writ of livery to the eſcheator, 
that he take ſecurity for the payment of his relief, and that he 
make partition betwixt the two heirs, viz. M. and A. in the 
preſence of him who is of full age, and in the preſence of the 
prochein amies of him who is within age, and that he deliver 
teifin of his part to him who 1s of full age, and that he retain 
in the king's hand the part of the other ſiſter. Which writ 
ſhall be returned and inrolled in the Chancery, and that writ 
appeareth in the Regiſter, fol. 317. | 

And the like writ is in the Regiſter, where the king's tenant 
dieth, one of his daughters within age, and the other of full 
ave, in the ſame folio 317. | 


(a) Partition and Livery for Lands in So- 586 
| cage. 


C I. a man holdeth lands of G. in ſocage, as of his manor of 
B. which G. and the manor is in the ward of the king for 

the nonage of G. and alſo he holdeth other lands of other Wo 

lords by other ſervices, and dieth, and hath iſſue two daugh- Ant. 286. D | i 


ders, whereof one is within age, and the other of full age; they 
ſal have livery out of the king's hands, ſc. the prochein amies 
ol the heir within age ſhall have livery cum exitibus, and the 
other daughter ſhall have livery fine exitibus, and a ſpecial 
unt ſhall be directed unto the eſcheator in that caſe, reciting 
the whole matter, and how that the king hath taken fealty of 
her- who is of full age, and delivered to her her part, com- 
manding the eſcheator by the writ, that he take i $3 
er 


R (a) See 2 partition repealed by award of the king's conncil on examĩna - 
> of the eſcheator, without making the parcenors parties. 27 Ed. 3. 82. 
e 41 Aſſ. aa. The caſe of the Earl of Pembroke. 


Partition and Livery for Lands in Socage. 


her of full age for her relief, and that he make partition be- 
tween the daughters of the ſocage land; and that he deliver 

| the part of the younger unto her prochein amies, with the if. 
ſues and profits of that part from the death of the anceſtor; 

and that he intermeddle not with the lands holden of the other 
lords; which ſee in the Regiſter, fol. 318. 
T 2621 If the king's tenant hath iſſue three daughters, and he giveth 4 


5 . 3 
Stamf. Pr. part of his lands unto one of his daughters in frank-marriage, 


8%. | and one of the other two daughters hath iſſue within age and 

| dieth, and afterwards the tenant in frank-marriage dieth, his 

heir of full age, and then the king's tenant dieth, and then by 

office virtute brevis it is found, that the daughter of the king's 

tenant, and the iſſue of the two daughters are heirs to the 

_ tenant, and that the iſſue of one of the daughters is 

within age; and afterwards by another office it is found, that 

the king's tenant gave part of his lands to one of his daugh. 

ters in frank-marriage, for which upon that office found, the 

other daughter, and the iſſue of the ſecond daughter, who is 

within age, have a ſcire facias againſt the iſſue of the daughter 

who was advanced in frank-marriage, to ſhew at a certain day 

in the Chancery wherefore the lands, of which the king's te- 

nant died, ſeiſed, &c. ſhould not be delivered to them as heirs 

only unto the king's tenant ; and if the iſſue of her who was 

advanced in frank marriage, being warned by the ſcire facias, 

and ſo returned warned by the ſheriff, maketh default, or can- 

not ſhew matter ſufficient to maintain her title: then thereupon 

a writ of livery ſhall be awarded to the eſcheator, rehearſing 

how that the king hath taken homage and fealty of the eldeſt 

daughter, and that he hath rendered to her her part, com- 

manding the eſcheator, that he take ſecurity of the eldeſt fifier 

to pay her relief into the Exchequer, and that he make parti- 

tion in two equal parts in the preſence of the parties, if they 

will come, and that he deliver Fifin to the ſiſter of full age of 

her part, and that he retain the other part in the king's hands 

for the nonage of the daughter of the other ſiſter. See the 

writ thereof in the Regiſter, fol. 320. : 
If A. holdeth a parcel of lands in ſocage of B. which B. 5 3 

587 in ward to the king, and alſo the ſaid A. holdeth another * 

cel of lands of C. in ſocage, who is alſo in ward to the king 

for nonage, and alſo the ſaid B. holdeth other lands of fevers! 

other lords by other ſervices, and afterwards the ſaid A. hath 

iſſue ſeven daughters, and afterwards one of the daughters 

hath iſſue within age and dieth, and then A. dieth, and all 

| that matter be found by office, then upon that office returned, 

they ſhall have a writ to the eſcheator, commanding him that 

| he take fealty of the ſix daughters for their parts, and for 

their reliefs to be paid in ay, "29 Warn and that he _ 

| ; : parutio 


27 
* 
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partition of all the lands into ſeven parts in the preſence of 
the parties, if they will be there, and that he deliver full ſeiſin 
to the fix fiſters of their parts, and that he keep in the king's 
hands the part of her who is within age, until the king other- 
wiſe command him; and that he deliver the lands and tene- 
ments which are holden of the other lords, which are aſſigned 
for the part of her within age, unto the prochein amie of the 
infant to whom the inheritance cannot deſcend, and that he 
deliver the iſſue and profits of the lands holden of other lords, 
than of thoſe lords who are in the cuſtody of the king, to thoſe 
who of right ought to have them. And aſter that Vis writ is 
awarded to the eſcheator, if the eſcheator be removed after 
that he hath made the partition according to the writ, and be- 
fore the return of the writ, then the ſiſters may ſue forth a new 
writ to the new eſcheator, reciting the whole matter, and how 
the eſcheator was removed before he had executed the com- 


: mand unto him, commanding the new eſcheator, that if the 
i partition be not made, that he do all ſuch things as the other 
5 eſcheator ought to have done, and retain in the king's hands, 
Cc. 5 | 

a C And then if the new eſcheator, upon that new writ, return 
5 unto the king in Chancery, that by virtue of the ſaid writ he 
wt hath made partition of ſeven parts of thoſe lands, and that he 
8 hath retained in the king's hands, the part of her who is within 
las, ae, and that he hath delivered unto three of the ſiſters 
An- their parts, and that the other three fiſters did not come to 
pon take their parts, ſo that they remain in the king's hands; 
lng upon ſuch return the ſaid three ſiſters may come into the Chan- 
de cery, and pray to have a writ unto the eſcheator, with the tran- 
_—_ ſcript of the partition to be incloſed therein, commanding him 
hier 0 take ſecurity of them for their reliefs, &c. and that he de- 
= ler to them their parts appertaining unto them, according to 
1 the partition made, retaining in the king's hands the part of 
ny ber who is within age, until he command to the contrary, and 
ayes taat he return the writ, and what he hath done upon the ſame, 


under his ſeal, fully and openly without delay. See the writ 
B. nereof in the Regiſter, fol. 319. | 

oy And it appeareth by the Regiſter, that if the king's tenant 
r Ene hath iſſue two daughters, and one be within age, and the other 
wen. al full age, and dieth, that ſhe who is of full age may ſue unto 
\, hath ite king to have the cuſtody of her ſiſter's part during her 


\ohter ie f. and to ſue livery of the other moiety: And thereupon 
- all e ſhall have a ſpecial writ unto the eſcheator, rehearſing 
aan don the king hath taken her _— and hath aſſigned unto 
im that er the mojety of the lands, &c. which appertained unto her 
a for or ber part, and that he hath committed the cuſtody of the 
e make | : other 


Jartition 
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until the full age of the other coparcener within age, with the 


[ 263 J 


dieth, the daughters of full age, and all the ſame be found b, 


him to make partition of thoſe lands betwixt the daughter: 


of her who is indebted in the king's hands, until he hath othe: 


/ 
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other part unto her, during the nonage of the heir the other 
coparcener, commanding the eſcheator by the writ, that he 
take ſecurity of her to pay her relief into the Exchequer, and 
that he deliver ſeiſin of the moiety unto the heir of full age, 


iſſues and profits of the other moiety from the death of the an- 
ceſtor. And thereby it appeareth, that when the other copar- 
cener within age cometh ot full age, they both ſhall ſue forth 
a new livery jointly. See the Regiſter, fol. 320. 

And it appeareth by the Regiſter, that if a man hath lands d 
in London in fee, and hath iſſue two daughters, and leaſeth 
the lands for life, and dieth, and afterwards the tenant for lite 


office; the two daughters ſhall ſue forth. a writ of livery fo: 
thoſe lands, becauſe they are holden of the king in burgage 


Ci . S } 
and the writ ſhall be directed to the eſcheator, commandius 


And if one daughter be indebted to the king, then by the fame 
writ he ſhall command the eſcheator, that he retain the part 


command, and that he deliver the other part unto the othe: 
daughter: Reciting the ſame writ, that he hath taken homage 
and tealty of the other daughter: And moreover, by the ſame 
writ the eſcheator ſhall be demanded, that he take ſecurity of 


the other daughter for the relief of that coparcener, if any be a 
due, &c. and that he return the whole matter into the Chan- 0 
cery under his ſeal, &c. | by 
And if the king's tenant who holdeth of him in capite in fee ! 0 
dieth, and hath iſſue three daughters, his heirs of full age, 15 
and another woman who holdeth in dower other lands for 1 
term of her life of the aſſignment of her huiband, which lanc: _ 
are holden of the king in capite, dieth, and the reverſion 0! J 
thoſe lands are the inheritance of the ſaid daughters; they 90 
{hall have one writ of livery unto the eſcheator for all thole 110 
lands, reciting the whole matter, and how that he hath take: 1 
their homage and fealty, or that he hath reſpited the ſame ul ©) 
a certain day, &c. and that he render to them their part, ; 
commanding the eſcheator, that he take ſecurity of them for ſhe 
to pay their reliefs, &c. and that he make equal partition be- aſh 
tween them in their preſence, if they will appear, and that!“ mac 
give full ſeiſin to each of them of their parts; with fuch a ar 
viſion, that each of them ſhall have a part of that rent v ich 
is ſo holden of the king in capite for her part, ſo that each 0! 0 
them be tenant to the king, &c. And it appearcth by that ſrze 
writ, that a rent may be holden of the king by knig"'s 2 | 
38 in capite, as well as lands. See the Regiſter, fol Toes 
318. | | | M. | 


Wi 


Writ de Dote affignanda. 


fice, that the king's tenant was ſeiſed of tenements in fee 
or in ſee-tail the day he died, &c. and held of the king in 
capite; then the wiſe may and ought to come into the Chan- 
cery, and there make oath that ſhe will not marry without the 


king's licence: And thereupon the king may aſſign her dower 

1 in the Chancery of thoſe manors and lands, (a) and thereupon 

e the ſhall have a writ unto the eſcheator where the lands are, 
7 which ſhall be ſuch : | 5 | 

The king to his eſcheator in the county of B. greeting: 

e, Know you, that of the lands and tenements which were N.'s 

10 deceaſed, who held of us in chief, and which, by reaſon of 

. the death of him the ſaid N. are taken into our hand, we have 


alligned to I. who was the wife of the ſaid N. the third part 
of the manors of T. and C. in the county of T. with the ap- 
E and alſo a third part of the purparty which was 
is the ſaid N's of the court of the liberty of the honour of 
Wincheſter, and the view of frank-pledge in the ſaid county 
of T. to have for her dower falling to her of the manors and 
purparty aforeſaid, according to the law and cuſtom of our 
realm of England; and alſo by the aſſent of Edward prince of 
Wales, our moſt dear ſon, to whom the cuſtody of the manor 
of R. in the county of Buckingham, which to fifty pounds by 
the year, and the manor of Nd the appurtenances in the 
ſaid county of B. which to ten pounds by the year extend, as 
15 ſound by the extents thereof made by our command, re- 
turned into our Chancery ; we have affigned to the aforeſaid 
l. the ſaid manor of N. with the appurtenances, for her 
cower of the ſaid manors of R. and N. to have in form afore- 
iud; and therefore we command you, that you deliver to 
ker the ſaid I. the ſaid manor of N. with the appurtenances, 
to have for her dower, as before is faid. Witneſs, &c. | 
And when the wife hath made her oath in the Chancery, 
ne may have a writ of dote aſſignanda to the eſcheator, to 
align her dower; and the writ ſhall recite, that ſhe hath 
made her oath in the Chancery, &c. But the uſe is to make 
| TH - | "8; 


(a) See Rot. Finium, 1 Ed. 1. M. 21. a command to the eſcheator to 
bene all the lands whereof A. was ſeiſed, ac etiam quod Margeria quz 
ut uxor præd' A. (20 merc' de terra) de terris & tenementis prædid is 
fignari faciat donec rationabilem dotem ipſam continge:t” ſecundum 
gem & conſuetudinem ſibi fecerit aſſignari. Et Rot. Clauſ. 2 Ed. 1. 
. 15. accordant, 1 


5% 


-T writ de dote affignanda lieth where it is found by of: Ant. 37 
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Writ de Dote aſſignanda. 


the aſſignment of the dower in the Chancery, and to award a 
writ unto the eſcheator, to deliver the lands aſſigned unto 
her; and although the (2) king doth commit the cuſtody of 
the land unto another, yet the king may aſſign dower unto 
the wife in Chancery, and fhe ſhall have a writ unto the 
eſcheator to deliver unto her that dower, as appeareth by the 
Regiſter. And the writ ſhall be ſuch: | 
he king to his eſcheator, &c. greeting: Whereas amongſt 
other lands and tenements by us aſſigned to I. who was the 
590 wile of N. deceaſed, (who held of us in chief) of the lands 
and tenements which were the ſaid N's for dower, we have 
aſſigned to her the ſaid I. part of the manor of Grouby with 
the appurtenances in the county aforeſaid, and alſo a third part 
of the purparty which was his the faid N*'s of the court of 
the liberty of the honour of W. and the view of frank-pled 
in the fame county, to have for dower in form aforeſaid: We 
command you, that you cauſe to be aſſigned and delivered to 
her the ſaid I. (whoſe oath we have received that ſhe will not 
marry without our licence) the ſaid third parts in your baili- 
wick, in the preſence of the guardian of the faid manor and 
third part, to be warned by you, if he or his attorney will be 
preſent in this behalf, to have in dower as before is faid ; and 
when that aſſignment, &c. Witneſs, &e. And if the wife 
after the death of the huſband doth come into Chancery, and 
prayeth her dower there; the king may grant a writ unto the 
264 Jeſcheator, commanding him to take ſecurity of the wife, that | 
| the do not marry herſelf, and that the eſcheator do aſſign 
dower unto her. And the writ ſhall be ſuch: 
The king to his eſcheator, &. We command you, that 
having taken the oath of M. (who was the wife of W. de- 
ceaſed, who held of us in chief) that ſhe will not marry her- 


Telf without our licence, you cauſe to be affigned to her tea. F 
ſonable dower of all the lands and tenements which the faid th 
W. ſome time her huſband, held in his demeſne as of fee, in = 
your bailiwick, on the day when he died, and which after 2 
the death of the ſaid W. were taken into our hand, and in . 
our hand ſo remain, according to the law and cuſtom of ou: 


realm of England falling to her, by the extent thereof made, 
or by other, if it ſhall be neceffary again to be made, in the 

reſence of B. to be warned een you, if he will be pr. 
ſent; and when you ſhall have ſo made that aſſignment, ſend 
it under your ſeal diſtinctly and openly, that we may cauſe it 
to be inrolled in the rolls of our Chancery, as the cuſtom l. 
Witneſs, &c. * 


(a) See Kelway 133. it ſeems the committee cannot aſſign dove! ; 
quzre tamen, if it be not good until the heir ſues his livery» 


Writ de Dote aſſignanda. 
A And if a man dieth ſeiſed of lands which are holden by 


knight's ſervice, of any manor, or otherwiſe, as in any abbey, 
biſhoprick or priory, or ſuch as are in the king's hands by 
reaſon of the vacancy of the abbey or biſhoprick, &c. then it 
the wife will have dower, ſhe ought to ſue in the Chancery to 
have ſuch writ directed unto the eſcheator, to affign her 
dower; but there the wife ſhall not make oath, that ſhe ſhall 
not marry without the king's licence, as appeareth by the writ 
which is ſuch : | | 
The king, &c. We command you, that, &c. to A. who 
was the wife of B. deceaſed, who held (of the abbey of Peter- 
borough lately void, and beiny in our hand) by knight's ſer- 
vice, E. aer Bane dower of all the lands and tenements, &c. 
which the ſaid B. her huſband held of the abbey aforeſaid, 
in your bailiwick, on the day when he died, and which, 
aſter the death of him the ſaid B. are in our hand; &c. (as 
above. | | | | 
Ad the like writ may be ſued by the wiſe for lands, which 
her huſband held by knight's ſervice of the manor of him, who 
is in the ward to the king by reaſon of his nonage; but there 
ſhe ſhall not make oath, that ſhe will not marry herſelf, no 
more than in the caſe before. | 
And the king may aſſign lands in dower in the Chancery, 
rendering rent yearly to the king, &c. becauſe the lands do 
exceed the very value of the third part of all the tenements 
whereof ſhe ought to have dower. And then upon that aſ- 
lignment made in Chancery ſhe ſhall have and ſue ſuch writ to 
the eſcheator. 815 | | 
The king to his eſcheator, &, Know you, that of the 
lands and tenements which were E.'s of B. deceaſed, who held 
of us in chief; and which by reaſon of the death of the ſaid 
L. are taken into our hand, we have aſſigned to M. who was 
the wife of the ſaid E. the manors underwritten, to wit, the 
manors of B. and C. &c. with the appurtenances in your 
county, which are extended ta one hundred pounds by the 
year, to have for dower ſalling to her of the lands and tene- 
ments aforeſaid, according to the law and cuſtom of our realm 
ot England, rendering thereof to us yearly at our Exchequer, 
lo much as it. exceeds the dower aboveſaid; and thereſore we 
command you, that you deliver to her the faid M. the ſaid ma- 
lors with the appurtenances, to have to her far her dower in 
lorm aforeſaid. Witneſs, &c. EIS | | 
C And if the wife be impotent, ſo as ſhe cannot come into 
tne Chancery to make oath, and to demand her dower, then 
may ſue a ſpecial. writ directed to certain perſons to take 
ter oath, and to receive attorney for the wiſe to ſue for her 


2B 2 | dower 
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dower in the Chancery, &c. and the writ appeareth in the Re- 
giſter. fol. 298. | 
And if the king make livery unto the heir at his full age, D 
ſaving unto the wife her dower to be aſſigned by the king; 
then if the wife will demand dower, ſhe ought for to ſue {A 
the ſame in the Chancery; and if ſhe do demand her dower 
there, then ſhall iſſue a ſpecial writ unto the eſcheator, that 
he warn the heir for to be in Chancery at a certain day, &c. 
and there the wife ſhall have the ſame day to receive her 
dower, &c. And the writ which ſhall iſſue againſt the heir 
ſhall be ſuch : . 11 
The king to his eſcheator, &c. Whereas lord Edward 
Jately king of England our father, on the twentieth day of 
January laft paſſed, received the homage of T. of B. the ſon 
and heir of T. of B deceaſed, for all the lands and tenements 
which the ſame T. his father held on the day when he died, 
of our ſaid father, &c. and he rendered thoſe lands and tene- 
ments, and commanded them to be delivered to him, ſaving 
the right of every one, and ſaving to M. who was the wite of 
the ſaid 'T. her reaſonable dower falling to her of the lands 
and tenements aforeſaid, according to the law and cuſtom of 
our realm of England, and to be aſſigned to her as the cuſtom 
is, as _—_ to us by the inſpection of the rolls of the Chan- 
cery of our ſaid father; and the ſaid M. hath beſought us, 
that we would cauſe to be aſſigned to her, her dower falling 
to her of the lands and tenements aforeſaid, according to the 
law and cuſtom of our realm of England; wherefore we gave 
day to the ſaid M. that ſhe be in our Chancery on the morrow 
of all ſouls, &c. whereſoever, &c. to receive her dower afore- 
faid: We command you that you give notice to the ſaid T. 
that at the ſaid day he may be preſent at the aſſignment ot 
the dower aforeſaid, if it ſhall ſeem to him expedient ; 
and have there the names, &c.. and this writ. Wimeſs, 
&c. | 20 
But if the king maketh livery unto the heir by this writ di- A 
rected to the eſcheator, by which writ he commandeth his 
eſcheator to deliver unto him ſeifin of all his lands, &c. ſav- A 
ing the right of every one; and he putteth not in the writ 
5 ſaving to M. who was the wife, &c. her realon- 
able dower, falling to her of the lands and tenements, &- 


and by us to be aſſigned: Then in that caſe the wife ought WR 
to ſue her writ of dowry againſt the heir, if ſhe will demand Mi 
dower of thoſe lands, becauſe the king made livery generally 
of lands by his writ, without any reſervation of dower to be 


And WM 


aſſigned by him, &c. 


Writ de Dote aſſignanda. 


A Andif the king make a reſervation of dower to be aſſigned 
by him by his writ of livery which is directed to the eſcheator, 
if the wife never demand dower, or if ſhe hath dower aſſigned 
unto her by the king in Chancery; yet after the aſſignment 
made by the king. 1 reverſion thereof is in the heir, and he 
{hall not ſue livery of that reverſion after the death of the te- 
nant in dower, becauſe the writ of livery doth not reſerve any 
thing to the king, but aſſignment of dower to the wife; but 
the writ doth command x 77 eſcheator to deliver ſeiſin of all 
the land, and that the eſcheator doth, and by that the livery 
of all the land paſſeth from the king; and therefore it follow- 
eh, that when the wife is affigned her dower by the king in 
Chancery, that yet the reverfion doth remain in the heir, &c. 
for which he ſhall nor ſue a new livery of that reverſion after 
the death of the tenant in dower, &c. Tamen quezre of that 
caſe. | 

B (a) And if the wife be aſſigned dower in the Chancery, and If the land 
afterward it is ſurmiſed by the heir, or by another for the nr 0 
king, that the land aſſigned to the wiſe is not extended to the EL the 
very value, but that the land aſſigned to her is much more in all have a 
value than 1t 1s extended at, and that the lands which remain ſcire facias 
in the king's hands are extended to the very value, &c. then to reſeize 
the king ſhall ſend a writ to the eſcheator to make a new ex- the land, 
tent: And upon that writ returned, if it be ſound that the eee, be 
land aſſigned to the wife is of greater value, &c. then upon dowed. 
return thereof a ſcire facias ſhall be awarded againft the wife, 43 AM. 42. 

to ſhew cauſe wherefore ſhe ſhall not be anew endowed, &c. Br. Dower 
and if ſhe be warned, and maketh default, it ſeemeth ſhe ſhall 65. 
be new endowed for her default; or if ſhe appear, and cannot 
lay any thing contrary to that new extent, ſhe ſhall be en- 
owed anew, ſo as part of the land aſſigned to her, ſhall be 
taken from her at the king's pleaſure; or (5) the king may 
make a new aſſignment of all that ſhe had in dower, if he 
pleaſeth, and a new writ ſhall be to the ſheriff to deliver 
” ſeiſin thereof ſo newly aſſigned to her: Quere the uſe of 
this point. 

C Andif the wife make oath, that ſhe will not marry herſelf Ant. 274. 
without the king's licence, and is endowed upon the ſame, 
&. and afterwards ſhe marrieth without licence, &c. then 
the king ſhall ſend a yrit to the eſcheator, that he reſeize 0 

| the 


1+ 7 


(a) So if the wife's dower be evicted by a title paramount on the re- 
cord carried into Chancery, whereby ſhe was evicted, ſhe may have a ſcire 
4 facias to reſeize the land, and to be newly endowed of the reſidue tho? it 
Ad | be after livery made to the heir. 43 AM. 32. 3 | 

- (6) See allo that if dower be afligned to the wife within age in Chan- 
, 2nd afterward livery is made to the heir, ſhe may have a wit of 


en of the reſidue, 168 Ed 3. 29. | | 
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the lands which ſhe holdeth in dower, as appeareth by the 
Regiſter, and not all the other lands which ſhe or her huſbang 
„ ba in their own right; and the writ is ſue nn 

593 The king to his eſcheator, &c. Whereas A. who was the 
wife of I. of B. deceaſed, who held of us in chief, who lately 
made a corporal oath that ſhe would not marry herſelf with- 
out our licence, hath already married herſelf to W. of P. not 
having obtained our licence for this purpoſe, as we have re- 
ceived information; we being unwilling that ſuch contempt 
ſhould paſs unpuniſhed, and alſo willing to ſee that we fuſler 
no damage in this behalf, command you, that if it is ſo, then 
without delay take into our hand all the lands and tenements 
which the ſaid W. and A. hold for the dower of her the ſaid 
A. of the inheritance of the ſaid I. in your bailiwick, ſo that 
you may anſwer to us for the iſſues forth coming thereof at 
our Exchequer, until we ſhall be ſatisfied for the forfeiture 
to us thereof belonging, or we ſhall be moved to give you 

other matter in charge thereupon. Witneſs, &c. | 


Frit de Levari factas. 


8 writ of levari facias is a writ which ſhall iſſue out 
| of the record, and ſhall iſſue ſometimes out of the Chan- 
cery, and ſometimes out of other courts where the record is. 
As if a man be bounden in a recognizance in the Chancery in 
twenty pounds, to be paid at the feaft of ſaint Michael next 
following, then if he 00 not pay the money at the day, a le- 
vari facias ſhall be directed to the ſheriff, that he levy the 
_ on his goods and chattels; and the form of the writ is 
ſuch : 5 | | 
The king to the ſheriff, &c. Becauſe I. the ſon of B. E 
ought to have paid to M. of B. twenty pounds on the feaſt of 
ſaint Michael in the year of our reign, &c. 
as (a) appears to us by the inſpection of the rolls of our Chan- 
cery, and hath not yet paid the ſame to him, as he ſays; we 
command you, that without delay you cauſe the ſaid money to 
be levied of the lands and chattels of him the ſaid I. in your 
bailiwick, ſo that you may have the ſame in our Chancery on 
the morrow of the nativity of faint John the baptiſt next com- 
8 ing, 


(e) If the record be ſent coram rege, and there is a writ of ſcire facits ( 
to execute it, the writ ſhall be, ficut conſtat nobis per record? quod in can 
cc!laria noſtra venire ſecimus. 17 Fd, 3. Brief 624. 
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ing, whereſoever it ſhall then be, to be there delivered to the 


ſaid M. and this you may by no means omit: And have there 


this writ, &c. 


F And he may have an alias and a pluries, vel cauſam nobis 
ſignifices, directed to the ſheriff; and if he will not return the 


writ, he ſhall have an attachment againſt the ſheriff. And 


this writ is given by the common law. before the ſtatute of (a) 


Weſt. 2. which gave the writ of elegit. But this writ ought 
to be ſued within the year after the day of eee to be made 
by the recogniſance; for after the year and day of payment to 
be made, il he do not ſue forth this writ, then he ought to 
have a writ of debt before the ſtatute of Weſt. 2. which gave 
the ſcire facias againſt him who was ſo bounden by reco 

ſance; but now by that ſtatute he ſhall have the writ of Fi 
facias to make him come at a certain day into the Chancery, 
to ſhew what he can ſay why he ought not to pay the ſum, 


H &. And if the ſheriff upon the levari facias return, that he 


hath levied ten pounds of the ſum, &c. which he hath de- 
livered to the party, &c, then upon that return he who ought 


for to have the money, may ſue forth a ſicut alias levari facias | 266 


directed to the fheriff to leyy the reſidue of the ſum; which 
writ ſhall be ſuch : 


The king to the ſheriff, &c. Becauſe T. the abbot of B. 


oupht to have paid to R. one hundred pounds, &c. on the 
feaſt of, &c, in the year, &c. as appears to us, 


Kc. and did not pay the ſame, &c. wherefore we commanded 
you, that without delay you ſhould cauſe the ſaid money to be 


levied of the lands and chattels of him the ſaid abbot in your 
bailiwick, fo that you might have the ſame in our Chancery, 
&c. whereſoever, &c. to be there delivered to the ſaid R. and 
you returned to us, that you have taken into your hand at di- 
vers times, of the goods and chattels of the ſaid abbot to the 
value of, &c. which you levied thereof, and have cauſed the 
ſaid R. to have; we command you, that without delay you 
cauſe to be levied the reſidue of the ſaid debt of the lands and 
chattels of him the ſaid abbot in your bailiwick, ſo that you 


may have it before us from the day of, &c. whereſoever, &c. 
| to 


| (a) See accordant per Trew, 8 Ed. 3. 44. but adjudged contr. viz. That 
if the year be paſſed after the date of the recognizance, though it be within 


the year of the day for payment, he is put to & ſcire facias. Por per Ston, | 


the words of the ſtat. Weſt. 2. Si recens fit recognitio, do relate to the 
Gay of making the recogniſance, and not to the day of payment; yet ſee 
8 Co. contr. ideo quzre. 21 Ed, 3. 22. but clearly, if the day of pay- 
ment be limited by defeaſance to be ten years after, there after the ten 
years, he muſt ſue a ſcire facias, [Note ; the defeaſance is out of the te- 
cord.) Vide infra 266. C. And note 16 Ed, 3. Scire faciat 41. 
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to be chere delivered to che ſaid R. and this you may by no 
means omit, &c. Witneſs, &c. | | 
And if a parſon be bounden in a recogniſance in Chancery A 
in two hundred pounds, to pay at a certain day, &c. and he 
doth not pay the ſame at the day, then the recogniſe ſhall 
have a levari facias directed to the biſhop, or a levari facias 
directed to divers biſhops, to levy the money of his ſpiritual 
goods; and the writ ſhall be ſuch: _ | | 
The king to the venerable father in Chriſt, &c. greeting: 
Becauſe I. parſon of the church of S. in the county of H. of 
your dioc 15 and T. of L. parſon of the church of M. in the 
county of B. in the dioceſe of Lincoln, ought to have paid to 
maſter F. two hundred pounds on the feaſt of all ſaints, &c. in 


the year, &c. as appears, &c. as he ſaith ; we command you, 


that without delay you cauſe to be levied one hundred and fifiy 
marks of the ſaid ſum, of the goods and chattels of him the 
ſaid I. in your ſaid dioceſe, ſo that we may have the ſame one 


hundred and twenty marks in our Chancery, &c. whereſoever, 


&c. to be there delivered to the ſaid F. and this you may by no 
means emit : And have there this writ. We have alſo com- 
manded W. biſhop of Lincoln, that he cauſe to be levied one 
hundred and fifty marks, &c. the reſidue of the eccleſiaſtical 


goods of him the ſaid T. in the ſaid dioceſe, in form aforeſaid. 
_ Witneſs, &c. 


* 


But if the parſon hath lands of his own purchaſe, he may 
have a writ to the ſheriff to levy the ſame, &c. But now by 
the ſtatute of Weſt. 2. cap. 18. he may ſue forth an elegit upon 
the recogniſance made in the Chancery, directed to the ſherif, 
to have execution of the moiety of his lands, and of all his 
goods and chattels, except his beaſts of the plough, and to de- 
iver them to the heir for his maintenance; and the form of the 
writ is ſuch : | | 

The king to the ſheriff, &c, Becauſe R. on the 11th day of 
February laſt paſt in our Chancery acknowledged himſelt to 
oweto N. twenty pounds, which he ought to have paid to hin 
on the ſeaſt of, &c. then next following, as appears by, &. 
of our Chancery, and hath not yet paid the ſame to him, às be 
ſaith; and the ſame N. according to the ſtatute thereof ſet 
forth, hath choſen to be delivered to him for the ſaid twen!) 
pounds, all the chattels and the moiety of the land of him the 
laid R. to be holden according to the form of the ſaid ſtatute, 
by a reaſonable appraiſement thereof (except the oxen and 
beaſts of the plough) to be made in the preſence of the ſaid R. 
to be warned thereof by you, if he will be preſent, cauſe the 
ſame to be delivered to the ſaid N. or his certain attorne?, 
and if thoſe chattels are not of ſufficient value of the — 
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Writ de Levari facias. 


rxenty pounds, then cauſe thoſe chattels, ſo of leſs value, by 

a reaſonable appraiſement, and alſo the moiety of the land of 

kim the ſaid R. in your bailiwick by extent, in like manner 

to be made in your preſence in form aforeſaid, to be delivered 

to the ſaid N. or his ſaid attorney, to be holden as his free- 

hold, until the ſaid debt ſhall be thereof levied, and of that 

which you ſhall have done thereupon, make it appear di- 
ſtinctly and openly to us in our ſaid Chancery (ſuch a day) 
whereſoever it ſhall then be, under your ſeal ; and have there 

this writ, Witneſs, &c. | 
0 (a) And after the year and the day of payment paſſed of Vide 265, - 

the recogniſance, the ae earn, e for to ſue a ſcire facias G. 

againſt the recogniſor, to ſhew what he can ſay why the recog- 
niſee ſhould not have execution; and if he be returned upon 
that writ warned by the ſheriff, if he do not _— or if he 

| do appear, and cannot ſay any thing wherefore he ſhould not 


have execution, then the recogniſee may ſue forth the wric of 


5 elegit to have execution of all his goods, and of the moiety of 

) his lands: And if the ſheriff return the elegit, that the re- 596 
; 5 cogniſor 

8 | | | 85 

* () Note; if the party to a judgment or re cogniſance be returned dead, 

| 2 (cire facias ſhall iſſue firit againſt the executors, and if he has no execu- 


tors, or if they have not aſſets, then a ſcire fac'as ſhall go againſt the heir, 
7H.5.30. 19 R. 2. Execution 163. and by ancient uſage, until the 
J heir was returned dead, or nihil, no ſeire facias went againſt the tertenants. 
18 Ed. 2. Execution 142. But he may have a ſcire facias againſt the exe- 
cutors, heirs and tertenants in the ſame writ, if he will, 2 Co. 12. Sir 
William Herbert's caſe. And as to the heir, 1. He muſt be ſaid to have 
lands in fce ſimple by deſcent, otherwiſe the ſcire facias will be but as 
2zainſt a tertenant. 25 H. 6. Execution 135. 2. It ought to be tenenti- 
bus terrar? quz fuei' the conuſees the day of the recogn' or afterwards, 
46 Ed. 2. Brief 605. 3. In a ſcire facias upon a recogniſance in C. B. he 
ought to name all the tertenants at his peril, (Quære.) But it is other- 
wile, alibi. 46 Ed. 3. Brief 605. 20 Ed. Scire facias 121. 19 Ed. 2. 
Execution 139, &c, But now it ſeems he may have a ſcire facias againſt 
the tertenants generally without naming chem, and without warning the 
heir or executor, except the heir has lands. Raſt. Entr. 446, Dyer 208. 
Regiſt. 67. ) R. 2. Execution 46, 406. | f 
Scire facias C. tenen i terrarum que fuer' prædict' A. the conuſor, & c. 
quare prædict' ſumma de de terris & catallis'ſuis levari, & c. And 
the writ adjudged good, though the words & catallis had not been therein. 
30 Ed. 3.23. It ſcems he ſhall not have a ſcire facias againſt the terte- 
nants, till a ſcire facias ſued againſt the executors, and nihil returned, 7H. 
4.31. 19 R. 2. Execution 163. And note; a ſcire facias and a teſtatum 
i another county, amount to a ſcire facias. 18 H. 6. 17. Execution 2. 
And if any other be tertenant, who is not returned warned, the ſcire facias 
ſhall be againſt him, and ſo he may delay execution. 41 Ed. 3. Execution 
37- And if the one comes and pleads, but the other makes default, judg- 
ment ſhall not be given on the default, till the plea be Jeterroined, 6 Ed, 
3- 15. Execution 103. And if on the iſſue it be found againſt the tenant, 
r no land ſhall be put in execution, but only the land of the conuſee ja his 
hands. 33 Bd. 3. Execution 162. See Raſt. 64. 
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Writ de Levari facias. 


copniſor hath made a feoffment in fee of part of the lands to 
divers tenants, &c. and that he hath infeoffed the king of the 
reſidue; then upon that return the lands whereof the king is 
ſeiſed by that ee. are diſcharged. But he may ſue a 
ſcire facias to warn the other tenants to appear at a certain 
day, to ſhew cauſe wherefore the ſaid lands ſhall not be deli- 
vered in execution; and if they be warned, and do not ap- 
pear, or if they come, and cannot ſay any thing, &c. to bar 
the execution, then the recogniſee ſhall have execution apai 

them of thoſe lands by writ of elegit, &c. but he ſhall have 
the elegit before that he ſueth the ſcire facias againſt thoſe te- 


Nants. | 


And if a man be bounden by recogniſance in the Chancery, 


and the recogniſor hath certain indentures of defeaſance; 


then, if the recogniſee will ſue execution upon the recogni- | 


Tance, the recogniſor may come into the Chancery, and fhew 
the indentures of the defeaſance, and that he 1s ready to per- 
form them, and thereupon he ſhall have a ſcire facias agaunft 
the recogniſee returnable at a certain day in the Chancery; 
and in the ſame writ he ſhall have a ſuperſedeas directed to the 
ſheriff, that in the mean time he do not execution by virtue of 
the writ ſued forth by the recogniſee. And if the ſheriff upon 
any ſuch writ return, that he hath ſent to the bailiff of the 


{ 267 ] liberty to do execution, which bailiff hath returned him no 


anſwer; then upon that return he ſhall (a) have a new writ 
directed to the ſheriff, with a non omittas therein, that he 
enter the franchiſe and do execution, &c. 


And a man may ſue execution by ſcire facias upon a recog- * 


niſance made in the time of another king in the Chancery, or 
in the Common Pleas, or in any court of record. And the 
king may by his commiſſion give authority to one to receive a 
recognizance of another man, and to return the ſame into the 
Chancery; and by virtue of that commiſſion, if a man doth 
beſore the commiſſioners acknowledge a debt to be paid to 
another at a certain day, &c. and certify the ſame into the 
Chancery with the commiſſion, &c. then upon the certificate 
thereof, if he do not pay the debt at the day, he ſhall have 
an elegit upon the conuſance ſo taken, as well as if it were 
N in the Chancery; and the form of the commiſſion 13 
uch: | 

The king to his beloved and faithful R. of M. 2 
Know you, that we have given * power of receiving the 
recogniſance which I. of H. ſha 


(a) So it was done where beaſts had been detained, and no deliver} 
made to the plaintiff. Raſt. Entr. 546. See 12 Ed. 3. Scire facias 117 
2 Fd, 3. Execution 129. 14 Ed. 3. Execution 73. | 


1 be willing to make before | 
5 0 


Writ de Levari facias. 


14 to G. of T. of any ſum of money whatſoever; and there - 
re we command you, that when you ſhall have received that 
cozniſance, you do certify us in our Chancery, under your 
al diſtinctly and openly, thereof, and of the day or days of 
zayment, and alſo of the day of taking the ſame, ſending to 
15 this writ. Witneſs, &c. 
And there is another form, thus: The king, &c. Know- 
ou, that we have given you power of receiving for this time, 
in our name, the recogniſance which I. of T. ſhall be willing 
to make before you of any debt whatſoever; and therefore we 
command you, that when you ſhall have received that recogni- 
ſazce, you certify us, &c. thereof under your ſeal diſtinctly 
ud openly, &c. | | | 
And by that commiſſion he hath general authority to take 597 
recopniſance of any man who will acknowledge any debt be- 
ern to any perſon whatſoever, &c. : ' 
If a man be bounden in recogniſance in one hundred pounds, See before 
0 pay at five ſeveral days twenty pounds, then immediately 130. H. 
nter the firſt day of payment is paſt, he may ſue an elegit for 
twenty pounds, and at the ſecond day he may 8. am thera 
ſue another elegit or levari facias of other tisfa ciend. lieth not upon a re- 
twenty pounds, and ſo of all the twenty cogniſance. 34 H. 6. 45+ 48 
pounds, every day of payment, and he ſhall Ed. 3. 14. 10 Ed. 3. Execu- 
tare ſuch writ of elegit for the payment that don 137. 
hall be made at that day, and ſhall not ſtay his ſuit till all V. 38 Ed. 3* 
de days of payment are paſt. e 
(a) Aud if two be bound in recogniſance in Chancery, to d 42. 
it, every one of them for the whole acknowledged himſelf | 
w owe, &c. he may ſue ſeveral ſcire facias againſt them to 
tare the money levied of their goods and lands, &c. 
lf a man be bound in a recognizance in Chancery, or other 
court of record, and afterwards the recogniſee dieth, his exe- 
tors may ſue forth an elegit to have execution of the lands 
of the recogniſor: And if the ſheriff return that the recogni- 
bor is dead, then the executors ſhall ſue a ſpecial ſeire ſacias 
zzanft the heir of the recogniſor, and againſt thoſe who are 
'n2nts of the lands which he had at the day of the recogni- 
lace made; and that writ of ſcire facias ſhall recite and fhew, 
unt the executors who ſue the writ have elected to have the 
nolety of the lands which the recogniſee had at the making of 
ie recopniſance ; and the form of the writ is, 15 
e 


) Note; If the one be in by deſcent, and within age, execution, 
ul terry againſt all. 24 Ed. 3. $6. 29 Aſſ. 37. and the others in a ſcire 
20 2gainſt them may ſhew this. 29 Ed. 3. 39. adjudged, and affirmel 
error, where the conuſor died, his heir being within age, and the 
etdeti warned by ſcire facias, | 
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Writ de Idemptitate nominis. 
The king to the ſheriff, &c. Whereas I. of W. (ſuch a da, 


and year) &c. in our Chancery acknowledged himſelf to one 


to N. lately duke of Lancaſter, one hundred pounds, which (: 
he ought to have paid to him on the feaſt of, &c. then nent cour 
coming, as appears, &c. and hath not yet paid the ſame to ce1V« 
him, as it is ſaid, and W. B. and C. executors of the {aid ſed 
late duke deceaſed, according to the ſtatute thereof ſet forth the | 
have choſen to be delivered to them for the ſaid one hundred of U 
ounds, all the chattels, and the moiety of the land of him the buſi 
Fig I. of W. to be holden according to the form of the ftz- out; 
tute aforeſaid; wherefore we commanded you, that you ſhould chal 
give notice to the ſaid I. of W. that he ſhould be in our Chan- 
cery (ſuch a day) next following, whereſoever, &c. to ſhew if 
he had or knew any thing to ſay for himſelf, why all his chat (a) 
tels and the moiety of his land ought not to be delivered tothe Sor 
ſaid executors for the ſaid one hundred pounds, according 1 12 
the form of the ſtatute aforeſaid; and you have returned to us 1 
that the ſaid I. of W. is dead: We command you, that you caſe, 
give notice to the heir of him the ſaid I. of W. and alſo tothe vile. 
- tenants of the land which was his the ſaid I.'s of W. on the 25 
day of the recognizance aforeſaid, that they be in our Chan- 1.D. 
[ cery, &c. next coming, wheveſoever, &c. to ſhew if they hare per 
| | or know any thing to ſay for themſelves, why the moiety of 10 
the land which they hold of the land aforeſaid, ought not %%% 
= be delivered to the ſaid executors for the ſaid one hundre! 7a 
f | pans, according to the form of the ſtatute aforeſaid; and " 
! have there the names of thoſe by whom, &c. Witneſs, &. ide 
q 598 And thereby appeareth, that if a man be bounden in 2 E. 
14A. J. 16. cogniſance, &c. although that the recogniſee dieth, yet hi 12 
415 A. J. 16, executors cannot ſue forth an elegit to have execution of the = 
recogniſance within the year after the day of payment, without the oy 
ſuing forth a ſcire facias againſt the recogniſor, &c. But againk WW zl 
the heir of the recogniſor or the tertenants, the recogniſe or peu 
his executors ought to ſue forth a ſcire facias, &c. otherwile 1! "9 
they be ouſted, &c. by ſuch execution of their lands, they fa ..... 
Have an aſſiſe of novel diſſeiſin, &c. N Vom 
; ve: 
ED u wel 
Writ de Idemptitate nominis. * 
44 | _ 
] s 4 cl 
8 HE writ de idemptitate nominis lieth, where a man s . . 
ed in a perſonal action, and upon the capias or ene 
awarded, another man who beareth the ſame name, 1s arreſte w ile 
by force of the writ, then he who is ſo arreſted ſhall ſue fort = | 
this writ of idemptitate nominis; and this writ ſhall be _ we 
ed ſometimes to the eſcheator, if he or his goods be _ { BEE 


0, 


WMrit de Idemptitate nominis. 


him, or unto the ſheriff, if he be vexed or moleſted by him; 
and the. form of the writ is ſuch: . | : 
(e) The king to his beloved I. of S. his eſcheator in the 268 
county of Lincoln, greeting: Whereas lately (as we have re- 
«ired information) I. of K of London, taverner, now decea- 
ſed (as it is {aid) for that he came not before our juſtices of 
ide bench to anſwer to R. for the time wherein he was receiver 599 
of the money of him the ſaid R. was put in exigent in our | 
tuſting of London to be outlawed, and for that reaſon was 
awtlayed on Monday next after the feaſt of Saint Peter in the 
chair, in the tenth year of the reign; and now we underſtand 

| on 


(a) Note; In the caſe of Wilſon and Stubbe, it was reſolved, that 
# in a writ againſt J. S. J. S. the elder is taken after judgment, it ſhall 
te intended J. S. the elder: And yet after judgment J. 8. the younger, 
if taken, cannot have an idemptitate nominis, but falle impriſonment; 
but ſee the precedents contra, viz. P. 36 H. 6. Rot. 48. John Skeyt's 
aſe, M. 20 H. 7. Rot. 136, . Fuller's caſe, See 5 Ed. 4. 48. other- 
wi if it was a capias utlagatum, for there the king is interelted. 20 
Ed. 3. Brief 683. | 

What ſhall be ſaid the ſame name, or not. If J. de D. be outlawed, and 
J. D. taken, he ſhall not have an idemp' nominis, but treſpaſs; per Cul- 
peper; and ſee there a writ brought againſt J. de D. and procels continued 
22ainſt J. D. and à protection purchaſed by J. D. the proceſs ſhall be 
ended by the ſtatute 14 Ed, 3. but the protection was not allowed licet 
con!tabat eſſe eandem perſonam; but otherwiſe had protection been pur- 
chiſed before the writ. 11 H. 4. 70. 

li a writ be againſt J. G. and the ſheriff takes J. C. he ſhall not have 
n idemp' nominis; but if a writ comes againſt J. G. de B. and the ſhe- 
if takes J. G. de C. he ſhall have it. 1 H. 5. 5. b. and by Litt. he may 
we treſpaſs, if he will. 2 Ed. 4. 7. 

Note well z If J. C. butcher, be outlawed, and J. C. huſbandman, is 
uken by capi as utlagatum, he ſhall be diſcharged by plea; for it affirms 
ite outlawry good againſt J. C. butcher , but if treſpaſs or debt be brought 
zzunſt J. C. de D. butcher, and there comes J. C. de B. huſbandman, and 
ippears and pleads, and he is outlawed after judgment: Now if he be 
alen he ſhall not avoid it by ſaying, that J. C. de B. butcher, againſt 
vom the action was brought, and J. C. de B. huſbandman, who now 
ippears, are divers perſons, and that he is not the ſame perſon againſt 
Yum the original was purchaſed 3 but he ſhall ſay further, that he did 
ber appear upon that original; for if he has appeared and pleaded, he is 
nell liable, as if he were the ſame perſon. But by Paſton, he ſhall 
wt have ſuch an iſſue in avoidance of a record, no more than in avoid- 
tace of a fine levied in another name 3 1 thall not ſay I am another per- 
«, 07 that I never appeared. 19 H. 6. 58. And it ſeems without ſuch 
pecial ſhewing, he ſhall not come and lay, that he is not the ſame party, 
that he did not appear, without ſhewing that the other of the ſame 


is ſu- 


diger ame did. Quzre. 2. It ſeems that the other may lay, that he whom 
relte te illedges did never appear. Sce 10 Ed 4. 16. 2 H. 6. 19. where one 


ane in by capias pro tine, and ſaid that he never did appear, &c. and 
ret | © not allowed ; but he afterwards ſhewed, that another of the ſame 


N did appear, abſque hoc, that he hirmſelf did ever appear 3 and it was 
dei good. 22 H. 6. 18, N oy 


Writ de Idemptitate nominis. 


on the behalf of I. of R. of London, baker, that although le 
is not the {ame I. of R. who was outlawed at the ſuit of hin 
the ſaid R. neither have any goods and chattels, which yer. 
the ſame outlawed perſons, come to his hands; nevertheleſ; 
you, becauſe of the identity of ſuch name and ſurname of !. 
of R. pretending him the ſaid I. of R. of London, baker, ty 
be the tame I. of R. of London, tayerner, who was ſo ou. 
lawed, intend to ſeize into our hand the goods and chattels of 
the ſame I. of R. of London, baker, by colour of the ſaid 
writ to take into our hand of the goods and chattels which thy 
faid I. of R. of London, taverner, had in your bailiwick on 
the day of the proclamation of the ſaid outlawry, and many 
ways unjuſtly diſquiet him upon that occaſion, to the great da. 
mage and grievance of him the ſaid I, of London, baker: 
whereupon he hath beſought us for a remedy to be provide: 
for him by us; and becauſe we will not that he the ſaid I. of 
R. of London, baker, be unduly aggrieved, we command you, 
that if by inquiſition or other means it ſhall lawfully appear 
to you, that the ſaid I. of R. of London, baker, js not the 
ſame I. of R. of L. taverner, who was ſo outlawed, nor that 
any goods or chatte]s which were his the ſaid outlawed perſon's 
on the day of proclamation of the ſaid outlawry, came to his 
hands, as is ſaid, then wholly ſurceaſe the taking of the goods 
and chattels of the ſaid I. of R. of L. baker: Provided always, 
that you aniwer to us for all the goods and chattels which the 
ſaid I. of R. of L. taverner, had in your bailiwick on the diy 
ot proclamation of the outlawry reti (if any there were) 

as it is juſt. Witneſs, &c. | 
And ſo if a man be diſtrained by proceſs out of the Excle- 
quer for to account, &c. for another perſon who hath the fan! 
name which he hath, then he ſhall ſue that writ to the baron: 
— the Exchequer and to the treaſurer; and the writ ſhall be 

uch : | | | 8 

The king to his treaſurer and barons of the Excheque! 
greeting: J. Clerke of N. hath ſhewed unto us, that wheres 
one J. Clerke, on the day when he died, was bounden in: 
certain account to be rendered to us of the iſſues of the pal 
ſage of Green Caſtle, which ſaid J. Clerke is dead, and vi 
called, while he lived, J. Clerke of A. ag it is faid, and i 
cauſe the ſaid J. Clerke of N. hath the ſame name and fur 
name as the ſaid J. Clerke of A. you unjuſtly cauſe him a 
ways to be diſquieted, and to render to us an account of the 
iſſues aforeſaid, as we have received information; r 
the ſaid J. Clerke of N. hath beſought us, that we will af 
him with a remedy in this behalf; we, as well for oupſeives® 
for the ſame J. Clerke, willing to be done that which ſha! 
| be Juſt, command you, that if by any memoranda of = "= 
cheque: 


Writ de Idemptitate nominis. 


y Exchequer, or by inquiſition thereof (if it ſhall be neceſſary) 
g to be taken, you ſhall find that he the ſaid J. C. of A. had our 


im f g 
commiſſion of that office, and received the iſſues thereof by 
2 virtue of ſuch our commiſſion, or in other manner, and 


7 that he the ſaid J. Clerke of N. had not ſuch our com- 
miſſion, nor in any thing intermeddled therewith, and that he 


nn the ſaid J Clerke of N. becauſe of the (a) identity of his 
oo name and ſurname, and for no other cauſe, was impeached be- 600 


aid fore you, then cauſe him the ſaid J. Clerke of N. to be diſ- 
the charged and quiet of rendering to us an account of the iſſues 
on aforeſaid at the ſame 3 (5), as it ſhall be juſt, making 
any due proceſs againft the ſaid J. C. of A. if he be living, or 
&- againſt his heirs, executors or the tenants of the lands aud te- 


er:; nements of him the ſaid J. C. of A. if he ſhall be dead, as 
ded the law requires. Witneſs, &c. 


And if a man be taken by a capias utlagatum, he may ſue 27 H. 8. 1. 
on, forth a writ de idemptitate nominis in the Chancery directed 17 Ed. 3. 9. 
Near tothe juſtices of the Common Pleas, if the proceſs be ſued 

the there, or unto the juſtices of the King's Bench, if the proceſs 

hat be there, commanding them to make inquiry, &c. as afore is 13 H. 4. 12. 
on! ſaid, &c. ſo as this writ ſeemeth but as a commiſſion to make | 

) his inquiry, and to know the truth; and upon that writ directed 

00s io the juſtices, they ſhall award a writ unto the ſheriff to (c) 

27 make the inquiry, &c. but if a man be outlawed in the Com- 

| the mon Pleas, and taken by capias, he may come into the Com- H. B. 8. 


mon Pleas and pray a writ of inquiry, whether he be the ſame 3 5 
perſon, without ſuing the writ de idemptitate nominis. 

And if an exigent be to be awarded againſt one, if one who 
hath the ſame name come, and ſaith that he is ready to anſwer, 
then the plaintiff (4) may ſay that he is not the ſame per- 14 H. 4. 27. 
lon, and then the plaintiff ſhall put a diverſity of the names, h 
ud the ſame ſhall be entered, and then the exigent ſhall be 
8 according to that difference which the plaintiff hath 


quer, 1 
eren %) At the exigent returned the defendant appeareth by ſu- 9 H. 4. 3. 
perſedeas, and the plaintiff ſaith, that he that appeareth is 

pal 


not 


e) Note; The idemptity here is of both names; and ſee Dyer 8. 
Thit it does not lie of two narges of baptiſm, but only of ſurnames. 

(b) So note; The tertenants are charged to account, and the land is 
thrged, although that no judgment was given pro rege, viz. in defectu 
acution* . C. de D. See Dyer 225. Sir Will. St. Loe's cafe.» - 
45 Or alledges that he is named J. S. and not J. R. as the weit ſuppoſes; 

1 he ſhall have a ſcire facias againſt the plaintiff in the ſuit, 

1H. 8. 


1 | 
1 Ha if he does not ſay ſo in the writ, it ſhall abate. 18 Ed, 2. 


de) But if there be a diverſity of names in this caſey on ſuch plea, & c. 
an 
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Writ de Homagio reſpe cuando. 


not the ſame perſon: And the opinion of Hanke was, that he 
thall be put to his idemptitate nominis, and ſhall not that ya 


avoid the outlawry. 


And if an exigent be to be awarded upon an indictment, if 


one cometh and ſaith, that he hath the ſame name as he againſt 
whom the proceſs upon the indictment is awarded, and pray- 
eth that the king's attorney may ut a difference of their names; 


rhe ſame ſhall not be done, for that ſhould change the indict- 


[ 269 ] 


ment, becauſe the proceſs ought to be made according to the 
indictment; and if he be grieved by the proceſs, he muſt ſue 
forth the writ de idemptitate nominis, and ſhall not have other 
remedy, &c. And he may have that writ to the juſtices of the 
peace, if they award proceſs of utlagary upon indictments 
taken before them, and alſo to the juſtices of poal-delivery, 


as appeareth by (@) the Regiſter, fol. 195, 196. i 


. WP de Homagio reſpe&luands. 


ELD writ of reſpite of homage lieth, when the heir comes 
of full age who holdeth of the king jp capite, and ought 


to ſue his livery, then the order is, that he firſt do homaye to 
the king, and thereupon to have his writ of livery to the ei- 
cheator ; but the king of grace and favour may reſpite his ho- 


mage as he pleaſeth : And thereupon he ſhall have a writ uno 


the eſcheator teſtifying the ſame, and commanding him to de. 
liver him ſeiſin of the lands; and the writ ſhall be ſuch (6): 

The king to his beloved, &c. his eſcheator, &c. Know you, 
that we have reſpited the homage of I. the fiſter and heir 0! 
I. the ſon of T. of B. deceaſed, due to us ſor all the lancs 
and tenements which the aforeſaid I. her brother held of us i 
chief, on the day when he died, until the ſeaſt of Saint Mich. 
ael next coming, and have rendered unto him thoſe lands an 
renements : Any therefore we command you, that having k. 
ceived ſecurity, &c. / 


Veit 


exigi de novo ſhall iſſue agaiaſt the other; per Hull, 14 H. 4. 27. 40 5 


in a præcipe, ſummons ad warrantizend?, & c. 19 H. 6. 58. 

(a) N — At the pluries capias one appeared who had the e 
and the plaintiff ſaid he was not the ſame perſon; and for that d 
not put the diverſity of the names in his writ, it abated, 22 Ed. 4. 1 
$ Ed. 3. 19 18 Ed. 2. Biief 834. . 

(3) Put if the lord takes eee the heir within age, be is 2 
out of ward, pro Bro. Homage 9. vide Ant. 142. con. and ſo the 
leems to have altered in this point, 5 


0 


(a) Writ de Heretico comburetido.” 


OTE, it appeareth by Britton in his book, that thofe 
perſons ſhall be burnt who felomouſly burn others corn, 
or others houſes, and alſo thoſe who are ſorcerers or ſorcereſſes; 
and ſodomites and hereticks ſhall be burnt; and it 'appeareth 
by that book, lib. 1. cap. 17. that ſuch, was the conimon law. 
(% But note, that the perſon who ſhall be burnt for hereſy 
ts ought to be firſt convict thereof by the biſhop who is his dio- 
! celan where he dwelleth, and abjured thereof, and afterwards, - 
if he relapſe into that hereſy or any other, and thereof be 
condemned in the ſaid dioceſe, then lie ſhall be ſent from the 
clergy to the ſecular power, to do with him as it ſhall pleaſe 
the king, Ke. And then it ſeemeth the king, if he will, may 
pardon him the ſame ; and the form of the writ is ſuch {''' 
C The king, &c. to the mayor and ſheriffs of London, greet- 
ing: Whereas the venerable father Thomas ere of 
Canterbury, primate of all England, and legate of the apoſtolic 
ſee, with the conſent and aſſent of the biſhops and his bro- 
thers and ſuffragans, and alſo of the whole clergy of his pro- 
vince (e) in his provincial council aſſembled, the orders of law 
in this behalf requiſite being in all things obſerved, by his de- 
aitive ſentence pronounced and declared W. Sawtre (ſometime 
chaplain condemned for hereſy, and by him the ſaid W. here- 
toſore in form of law abjured, and him the ſaid W. relapſed 
into the ſaid hereſy) a manifeſt heretic, and decreed him to be 
„„ OS. degraded, 


(a) Note; until the time of H. 4. no perſon was put to death for opi- 
nions in religion in England: See the reaſon hereof in Taylor's Liberty of 
tr Pheſying, p. 1025 ſet. 13. Baker's Hiſtory 345. and Saunderſon's 

iltory 10. 1 | l | 
| See the caſes of Anne Knell and Anne Aſkew, burnt 4 Ed. 6. for deny - 
ng Chriſt to have taken his fleſh of the Virgin Mary. Heylin's Hiſtory 
58, 89. and Burnet's -Hiſtory of the Reformation, firſt Patt 29. where 
the Temporal Courts adjudged what was hereſy. See alla good matter 
in Petit, Brook 458. and 13 Co. 59. - Mutton's caſe. | 

(b) See 12 Co. 56, 57, 93- That by the common law no biſhop could 
conviet of hereſy as to loſs of life, but only as to penance & pro ſalute 
zam: But in the cale of life, the conviction by. the corpmon law ought 
to have been before the archbiſhop in convocation. | 

See Petit's Collections 72, 73. the writs and proceſs fot burning Barthol. 
Legate and Anne Wightman, Temp. Jac. 1. | 
i (e) See Bro. Hereſy 1. That if one will abjure a ſecond hereſy, yet 

* ſhall be burnt 3 and that altho* the ſecond hereſy be in another point 
”' faith, See lnſtit. juris canon, 144, 145 


Writ de Hæretico comburendo, 
degraded, and hath for that cauſe really degraded him, from 


all clerical prerogative and privilege, and hath decreed him the 
ſaid W. to be left, and hath 2 left him, to the ſecular 
court, according to the laws and canonical ſanctions ſet forth in 
this behalf, and holy mother the church hath nothing further 
to do 10 the premiſſes: We therefore, being zealous for juſtice, 
and a lover of the catholic faith, willing to maintain and de. 
fend holy church, and the rights and liberties thereof, and (as 
much as in us lies) to extirpate by the roots Tuch bereſies and 
errors out of our kingdom of England, and to; puniſh heretics 


ſo convicted with condign puniſhment; arid being mitidful that 
ſuch heretics convicted in Bra aforeſaid, and condemned ac- 
cording to the law divine and human by canonical inſtitution, 
and in this behalf accuſtomed, ought to be burnt with a bum- 
ing flame of fire, we command you, moſt ſtrictly as we can, 
firmly injoining, that you commit to the fire the aforeſaid W. 
being in your cuſtody, in fome publick and open place within 
the Iiberties of the city aforeſaid, before the people publickly, 
by. reaſon of the premiſſes, and cauſe him really to be burn 
in the ſame fire, in deteſtation of this crime, atid to the mani- 
feſt example of other chriſtians: And this you are by no means 
to omit, under the peril falling thereon. Witneſs, &c. 
(e) And by that writ it appeareth, that a man oupht to beD 
convicted of the hereſy by the archbiſhop. and all the clergy of 
that province, and abjured for the. ſame, and afterwards aner 
convicted and condemned by the clergy of the ſame province, 
and that in their general council of convocation.” But now by 
the ſtatute of Hen. 4. cap. 15. it is enacted, that every biſhop 

in his dioceſe may a gb man of hereſy, and abjure him, 
8 &c. and afterwards convict him anew thereof, and condemn 
| | him, and warn the ſheriff or other officer to apprehend him, 


and burn him, &c. And that the ſheriff or other officer 
ought to do the ſame by the pretept of the biſhop, and with 
out any writ from the due to do the ſame. "And that is the 
cauſe (as it ſeemeth) that that writ is not put into the new Re- 
giſters, becauſe that writ.ought not at this day to be ſued ſort, 
but is as it were void by reaſon of the ſaid act. 

O But now by the ſtatute made Anno 25 H. 8. c. 14. that 
ſtatute which was made Anno 2 H. 4. is repealed apd made 


| void. 


(a) See the book of Entries tit. Indictment, an indictment ow 
commiſloners for hereſy, a capias awarded, and the party delivered to! 
ordinary. 5 1 : 

(b) See the ſtatutes, and note by 25 H. 8. c. 14. the fiat. 2 H. 4." 
repealed ; and by 1 Elis. c. 12. the ſtatute of 5 R. 2. c. 4 and 1 H. 5. 4 
7. and 25 H. 8. c. 14. are repealed; and by 1 & 2 Ph. & Mar. En 
the ſtatutes 5 R. 2. 2 H. 4. and a H. gr. are revived; and by ſtatute 1 4 


Writ upon the Statute of Marlebridge, &e. 


void. And now it is enacted by this late ſtatute, that he who 

is abjured for hereſy, and afterwards falleth into relapſe, and 60 
is convicted thereof before the ordinary, that yet the ordinary 3 
ought not for to commit him to the lay power to be burnt, 
without the king's writ firſt obtained for to burn him, as ap- 


peareth by che ſaid ſtatute of 25 H. 8. cap. 14. more at large. [ 270 ] is 


Writ upon the Statute of Marlebridge for a 
Fine for Non-fair pleading. : 


A F HE writ upon the ſtatute of Marlebridge for not fair 
pleading lee, where the ſheriff or other bailiff in his 
court will take a fine of the party, plaintiff or defendant, be- 
cauſe he did not plead fairly, &c. And the writ thall be di- 
rected to the ſheriff himſelf, or bailiff, or him who will de- 
mand ſuch fine; and it is a prohibition to him, commandin 
him that he do not demand ſuch fine; and it may be ſued by 
the whole hundred, or by all the county together, where he 
will require ſuch manner of fine of them; and the writ is 
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D ſuch: 
f D The king to the ſheriff, &c. Whereas it is provided by the 
* common council, &c. that neither in the circuits of juſtices, | 
e, nor in counties, hundreds, or in courts barons, from thence- | 
y torth any fines ſhall be taken of any man for fair pleading, nor N 
P o that any occaſion ſhall be; we command you, that for the N 
m, time to come you do not exact, or cauſe to be exacted of W. i 
nn tuch fine, againſt the form of the proviſion aforeſaip; and the \Þ 
m, diſtreſs, if any, &c. | | 5 * 
cer And for the hundred the writ ſhall be ſuch : We command 1 
th- y0u, that for the time to come you do not exact, or cauſe to 1 
the be exacted from the commonalry of the hundred of I. ſuch 1 
Re- . tine, againſt the form, &. - 5 1 
ch, And by the rule in the Regiſter it may be againſt every other q 
man who will diſtrain for ſuch fine, and he may have an alias | 
w_ = : * and an attachment upon the ſame: And if aſter 
ma the Ur 


writ of prohibition delivered he diſtrain for ſuch fine, 
then the party who is di ſtrained may ſue forth an attachment 
againſt the ſheriff or bailiff, or him who diſt raineth him; and 


defer the form of the attachment is ſuch ; | 4 
to t 3 C 2 a The 
1. 4. is $A x | i , 1 0 
I, 505 © 1. the ſtat. 1 & 2 Ph. & M. c. 6. and 5 R. 2. 2 H. 3. 2 H. g. are all 
856. cepealed ; ſo that this now ſtands as at comrnon law before thoſe ſtatutes. 
1 Eli: And note; 
C4 


3 By the ſtatute 29 Car. . c. 9. this writ de hætetico com- 
bureada is aboliſhed, Laus Deb. Mm a . 


Attachment 


Writ made by the King, &c. 


The king to his coroners in the county of Lincoln, preet- 
ing: If A. ſhall make you ſecure, &c. then put, &c. B. our 
ſheriff, or our ſheriff of the county aforeſaid, that he be before 
our juſtices, &c. to ſhew wherefore, whereas it is provided by 
the common council, &c.. (as above) of any man for fair plead: 
ing, nor ſo that any occaſion ſhall be, the ſaid ſheriff, (or the 
ſaid bailiff) hath diſtrained the faid A. for ſuch fine to be paid 
in the county aforeſaid, againſt the form of the proviſion atore- 
ſaid, and againſt our * rie and have there, &c. and in 
the mean time cauſe the beaſts of him the faid A. taken upon 
that occaſion, to be delivered. Witneſs, &c. ey 

But note, that he may ſue forth that writ of attachment 


upon a pro- againſt the ſheriff, or other, altho' that he never ſueth forth 
hihition. Br. any writ of prohibition before directed to the ſheriff or bai- 
13. Vide 9 liff; but then he ought for to be diſtrained for that fine; ſor 
H. 6. 61. & the ſtatute in itſelf is a prohibition to the ſheriff, and to all 
5 kl. 6. 54. others, that they do not diſtrain for ſuch fine for fair pleading; 


Aſcue. 


but if the ſheriff, or other, demand ſuch fine, and doth not 
diſtrain for the ſame, then he cannot have a writ of attach- 
ment for ſuch demand made, becauſe he is not damnified by 
the demand, &c. 4 


Grants made by the King expreſſed and con- 
tained in the Regiſter, to be remembered. 


T* king to the bailiffs and honeſt men of the town of P. D 


greeting: Know you, that of our eſpecial favour ve 
have granted to you in aid of paving the faid town, that from 


the day of the making theſe preſents, until the end of fve 


years next following, you may take in the ſaid town the cul- 
| toms underwritten, to wit, for every carriage on: horſeback, 
&c, And therefore we command you, that you take the ſaid 
cuſtoms until the end of the ſaid term, as before is ſaid; bu! 


the ſaid term of five years being compleated, the ſaid cuſtom? 


ſhall abſolutely ceaſe and be taken away. In witneſs, &c. 


Grant of a Stewardſhip. 


PHE king, &c. Know you, that we have pranted to our of 2 
loved and faithful W. of H. the office and ee 


the ſtewardſhip of, &c. with all belonging to! 
office, during our pleaſure: And there e In 
that you obey, anſwer, and faithfully attend him the ſai 


ore we command you, 


in all things as ſteward, In witneſs whereot, 2 Gran 


( 
e 
| 
| 


Grants of Letters Patent. 


5 8 E E in the ＋ notable forms of grants of letters pa- 

tent made by the king in divers manners, eſpecially among 
the writs of ad quod damnum, and alſo after the writs de cor- 
rodio habendo. And there is a patent made, of the cuſtody of 


the king's foreſt, in recompence of a certain ſum granted to 
any one by the king for his life. 


And other patents there made upon indentures between the 


king and others, upon a borrowing of money by the king, by 
which patents the fe doth grant to hold and Ls covenant, 
. | 

The grant of the king of the firſt benefice which ſhall hap- 

n void is ſuch : 

The king to his chancellor who now is, or who ſhall be ſo 
for the time being, or keeper of his great ſeal, greeting: We 
heartily defiring the promotion of our beloved clerk A. for his 
good ſervice done, as well to lord Edward ſome time _ of 
England our grandfather, as for us, and willing to follow him 
(from the conſideration premiſed) with our rom favour 
will that he the ſaid A. be preſented to the 
benefice that ſhall became void, exceeding the taxation of 
twenty marks, which ſhall belong to our preſentation, and 


- which he ſhall think fit to accept: And therefore we command 


you, that you cauſe him the ſaid A, to have our letters of pre- 

ſentation to the firſt eccleſiaſtical benefice that ſhall become va- 

cant, which ſhall ſo belong to us, and which he ſhall think 

fit to accept, under our great ſeal in form aforeſaid. In wit- 

neſs whereof, &c. Witneſs, &c. | | 
But ſuch grants are not in uſe at this day. 

A A grant of the king to one of his chaplains of a yearly pen- 
ſion out of the Exchequer, until he be promoted unto a bene- 
fice, is thus: ; 5 

The king to all whom, &c. greeting: We regarding the 
grateful and laudable ſervices which our beloved clerk A. hath 
before theſe times willingly done for us, whereof we are cer- 
tainly informed, as well by our. beloved and faithful W. as by 
others our faithful ſubjects, hoping that in our buſineſs to be 
done, from the purity of his alfeckion and benevolence he will 
continue in ſucceſſive acts for the future, and willing to follow 
him with our graciqus. reward, have granted to him a certain 
annual penſion of twenty marks, to be received every year at 
our Exchequer, at the feaſts of Eaſter and St, Michael by 


equal 


rſt eccleſiaſtical [ * 


608 


Grants of Letters Patent. 


equal portions, until he ſhall by us be provided within our 
realm of England of an eccleſiaſtical benefice which he ſhall 
think fit to accept. In witneſs, &c. Witneſs, &c. 

There is another grant in the Regiſter, fol. 295. made by} 
the king to one, to give him authority to reconcile the king's 
enemies who have left their obedience, and adhered unto other 
the king's enemies, &c. and to grant pardon to them; and the 
grant is ſuch: : 

The king to all and ſingular, &c. to whom, &c. greeting: 
Know ye, = we fully confiding in the approved fidelity and 

rovident circumſpection of our beloved and faithful Anthony 

ucy, have given to him the ſaid Anthony, by the tenor of 
theſe preſents, full power of receiving to our faith and peace, 
the men of the parts of Galloway in Scotland, not being in our 
faith and peace, and others who adhere, ar have adhered to the 
ſaid ſcots againſt us, and with them were enemies againſt us, 
and who are willing to come to our faith and peace, and whom 
he ſhall ſee fit to be admitted to our faith and peace; and in 
our name to make letters of pardon of ſuch adhering and en- 
mity, and alſo of ſuch admiſſion to our peace, to thoſe men C 
for their ſecurity in this behalf, to be accounted firm and free 
whatſoever the ſaid Anthony ſhall do in our name in the pre- 
miſſes. In witneſs, &c. Witneſs, &c. | 
There is another grant made unto one of the cuſtody of a 
caſtle, and the ammunition therein, for what time it ſhall 
pleaſe the king, and a writ thereupon directed to him who had 
the cuſtody thereof before, to deliver to him the caſtle, and 
the implements and things appertaining to the ſame. 

Fon 3 you may ſee there the patents made to ſherifls to beD 
ſheriffs to the counties, and alſo the patents made to the eſchea- 
tors of the counties, and alſo the writs to the old ſheriffs and 
eſcheators to deliver unto them the rolls and writs, &c. 

And letters patent of attendants unto archbiſhops, ab- 
bots, and all others, to be attendants unto them in thoſe things 
which do appertain to their office. 'The form of nomination 
to be made by the king to an abbey or other perſon. Of one 
to be vicar, and that the abbot do preſent him over to the or- 
dinary. And alſo the form of revocation made by the king ol 
that nomination. And alſo the form of the writ which the 

king ſends to the ordinary to admit of that revocation, and to 
admit another perſon by another nomination. All theſe ap- 
pear in the Regiſter, fol. 302, 0 | 

And divers other preſentations made by the king, and alſo 
revocations of his preſentation; and alſo nominations made by 
the king in his own right, or in the right of others, are there 
in the Regiſter; and grants made by the king of donatives, _ 

i the 


Grants of Letters Patent. 


the writs directed unto the ſheriff to put them in poſſeſſion; 
and writs there to the ordinary, to afl. unto a prebendary 
a ſtall in the choir, and a place in the chapter, who hath the 
prebend by the king's collation ; and divers ratifications there 
made by the king to divers incumbents of churches, or pre- 
bends, which they have in poſſeſhon as incumbents, &c. 

And many forms of writs made to abbots or biſhops, to 
have yearly penſions for his chaplains, until they are promoted 
to benefices : And the writ to the chancellor to preſent in the 
king's name ſuch a one, the king's chaplain, to the firſt avoid- 

ance of any benefice which ſhall be void, which appertains to 
the king; and alſo grants by the king to receive a yearly pen- 

ſion out of the Exchequer. 
E And divers forms of writs of proxy are in the Regiſter, to 
ſue, defend or anſwer, &c. or to reſign a benefice, &c. | 
F And the form of the reſignation, &c. and the form to make 
roteſtation when a man will reſign his benefice, &c. appear it 
in the end of the Regiſter, in fol. 302. and in other folio's there 1 
following. | | | 55 


And ſo endeth this preſent Treatiſe, called, New Natura Bre- | 
vium, which book fully declares the natures of the original | 
writs contained and expreſſed in the Regiſter. | iþ 
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[HERE the writ of replevin 
abates, the writ of recaption 
ſhall abate Page 165 L 
man uſes his common pendent 
113 writ, it ſhall abate it 420 M 
ere for want uf vi & arms, and 

when, if it is put in 
194, 195, 196 H 


Non-tenure ſhall not abate a nuper 


obũt | 456 D 
L writ of diſceit ſhall not abate 
for form e 


Where an audita querela ſhall abate 
5 e 
iu debt, when it is in the debet and 
J 


eee, 
Men in quod permittat 489 C 
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ITZHERBERT's NATURA BREVIUM. 


Nonſuit in the firſt action ſhall net 
| abate a warrantia chartæ 316 L. 
Where the writ of covenant ſhall 
abate, and where not 343 E 


Accedas ad Curiam. 
To remove a writ of covenant out 


of a hundred court 4341, 342 


Abbot. See Coppozation, 


A Actions. 
When in actions brought the kin 
ſendeth his writ not to p ; 
rege inconſulto 363 D& E 
A decies tantum is a popular Ac- 
tion 396 A 


Actions 


md 


7 2 E 
'T. 4 2 n 2 £ — — 
8 e 8 5 - e 1 82 
F .. —— y — os — — 
r 5 2 2 1 I r 
1 * — 2 2 : « 
. 8 A. Oe _ 
We er Ire | 
25+ 8 
CLAY > 


— 


— 

3 

a, —— 
— 


3 
[3 


R 1 4 6 


1 -_ tbe Caſe; 
vide Treſpaſs upon the 
—_— — 
Lies againſt the arch-deacon 
fuſing to give induction 
Lies againſt a man for falſely in- 


for re- 


109 H 


dicting another 
Lies upon a verbal covenant 341 G 
It lies for a damage received by a 


nuſance : 408 
Accompt. 


'The forms of the writ 268 


In what caſes it lies 266 P, Q, A, 
B, 266 C, 267 
Where may be ſued 267 D 


It lies againſt one that was not ac- 
tually bailiff 
Againſt him that receives the profit 
of my land ib. A. 
For the infant againſt his father, 
or guardian in ſocage 
| 266 B, 269 A, B 
Againſt one that enters without his 
conſent __ 270 B 
The executors may have this action 
| | | 267 C 
It lies not againft executors ib. 
It lies between merchants that oc- 
cupy in common 
267 D, E, 271 G 
For the ſucceſſor 267 
Where the plaintiff may remove it 
by pane, and where the defend - 
ant 468 G 
The writ of monſtravit upon the 
ſtatute, and where it lies 268 H 
Proceſs of outlawry. lies in n 
2069 
Debt lies for arrearages of — 
$18 207 3 | 279 U 
It lies againſt a woman, but not 
againſt an infant 271 D 
Agalnſt a prior ib. F 
Againſt baron for the receipt oF his 
ib. 


feme 


* 
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264 L 


266 Q_ 


F Upon a poſſeſſion in lay Ms. 


It hes for goods delivered beyond 
the ſeas | 
Where goods are delivered upon 
condition 2716 
Lies not againſt a deputy receiver 
. 272 B 
Lies not againſt an apprentice, but 
it lies againſt a ſervant who is 
Tent to receive money ib. 
Where againſt collectors ib. k 
Where the writ of ex parte lies ſor 
the accountant 301 
Ad Clericum admittendum. 
The form of it 69 B 
For whom it lies, and to whom to 
be directed ib. 
Where it lies for the king's paten- 
tee | _ D 
Where to the king ex officio 90 
For the patron after the ſix months 
„ ib. F 
The defendant ſhall not have it 
upon the abatement of the writ 
— 90 H, 91M 
The defendant muſt make title 
H, L, 9 
When the plaintiff ſhall have 
without making title 9¹ 
It may be directed to the biſbop o 
his vicar general, againſt 


the recovery was 


Nc 


WyNG 


ib K 


Diſtreſs againſt two - 929 4 
For a ſtranger not party to be "= : 
Upon agreement to preſent bruni © 

- ib. E, * let 


| Admeaſurement de Dower: 


The form of the writ 34 

Where to be brought 89 

Where it lies, and for wham 34. > 
F. G, H, W 22 ö 

It may be removed . 

Where to be made fi . 

It lies not of an improvement ib. üch 


\ 


Admeaſurement de Paſture. 
he form of it 291, 292, 293 
Vat it is, and where it lies 290 


ad 
G 
on 


p, C, | 
+510; for the lord 291 D, 293 D 
lor againſt him, but an aſſiſe only 


0 291 D, 292 
„ anoners by vicinity ſhall have 
DW" 2092 E 
. F may be remoued ib. F, G 
dor r count in it > 293 A 
121 de form of the writ to the jheriff 

to make it ib. B, C 


re the writ de ſecunda ſupero- 
atione lies, and the form of it 


n to 

294 E 
1 of what court ib. F 
D be ſorfeitures upon the judgment 
nths Ad quod Damnum. 


ſe. It nas are given in mortmain 
1 509, $10, $21. A 
h ere a chaplain or woman give 
no i 
land 


12 chaplain and layman 510 C 
re, notwithſtanding the king's 
Kece to alien, there mult be an 


my *. damnum 511 B 
by orm of the writ where the 
my az grants the abbot licence to 
E | ib. F 
we Wh 


1b n abbot or biſhop to appro- 


"7 on mult be made according to 
3 * leners patent of licence 

yer. 5 513 C. D 
380 vhere an hoſpital or prebend 
o be founded ib. E 

m 50- the king's tenant aliens, 
| e ought to be ad quod dam- 
5 ib. H 
H it '0rm of it | ib. H 


i b. the king gives leave to make 
Uch near to one of his pou 
Admer 8 515 D, E 


TP: A 8 


295 11 


form of the writ where the 


510 


tate a church 512 H 
How the writ ought to be 


W 


L E. 


Upon granting the aſſiſe of bread, 
&e. $16 F 
Where lands are given to the king 
to be given to a religious houſe 


ib. A 


Upon Franting of a pardon for in- 


truſion id. O 
For a foreſter upon granting over 


his office 517 E 


For cutting down trees, and mak - 


ing aſſart of the wood in the fo- 
reft | e 
For incloſing part of a foreſt ib. G 
Where a patent is granted, abſque 
aliquo brevi de ad quod dam- 


num ib. 


Advowſon. 
The king ſeiſed of an advowſon, 
and during the avoidance grants 
this over, he ſhall not preſent 


| 78 N 
Where the executor ſhall preſent 
upon an avoidance ib. P 


Aid. 


Between parſon, patron and ordi- 


nary 113 R 
Between the lord and his ſervant 
164F 

Aid le Roy. | 


Upon aid trover the action ſha]l 
ſtay until a procedendo in loquela 
out of the Chancery 359 E 

360 E 


. 361 G 
It muſt appear that the king is con- 
cerned, otherwiſe a procedendo 


lies | 362 C 


Atel or Beſaiel. 
form of the writ of aiel 505 
What it 1s, and where it lies, and 


for whom 1b. 
The aunt and niece ſhall join in it 
| ib. H 
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Alienation 
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T A 
The demandant muſt find ſureties 


| „ 
Where there may be a voucher 412 


The form of the patent where there 
are ſeveral aſſiſes depending be- 
tween two perſons 4131 

What ſhall abate it ib. B 

A patent cirected to juſtices 418 A 

Ot what ſeiſin 413 A, 414 C, ib. 
„ 420 I 

There may be ſeveral things in one 
writ | 414 D 

Who ſhall be diſſeiſors, and 


who 
not ib. G, H 
Where the writ of aſſiſe of common 
of paſture, &c. lies 417 L 
Tho forms of it 41 
In what county, and where to be 
brought | 418 
rag de Mort d' Aunceſtor. 
n what courts to be brought 409 C 
The days of the return * ib. 


The form of the writs 452, 453 E 
The proceſs in it 4540 
la what caſes it lies 451, 452, 453 


454 


The prone! patent will ſerve 452 


The form of the writ of ſummons 
| N 
The aunt and niece may join in it 


: 2. 48. 

4 eertificate, writ of aſſociation, 
and ſi non omnes, will lie upon 
it — 44. D 
| lies for the heir againſt the guar- 
dan RG ib. 
Voucher lies in it ib. 
Lies not for the lands deviſable by 
will 4541 
I lies againſt ſtrangers, and not 
TIvies in blood 455 L 

|: lies for a younger brother, where 
the elder hath been gone eighteen 


years . 14 
Aſſiſe de Nuſance. 
e form of the patent 426 L 


'B 


|: lies for tenant by elegit, &c. ib. G 


Allociation in Alliſe, 


3 The form of the writ o 


records to the new ones 


ib. N 


E 


Where, in what caſes, and for 
whom it lies ib. I, K, 427 N 
In what counties it ſhall be ſued 


; | 420, 427 
Setting up a fair, when it ſhall be 


a nuſance 428 A 
Aſſiſe de Darrein Preſentment. 
The form of the writ, 71 F 
Where and for whom it lies 72 G, 
H, 731 
Tenant for years 72H 
Uſurpation upon an inſant 73 K 
Coparceners 74 A 


Where it may be per journies ac- 
counts ib. C 


Aſſiſe de Freſh Force. 
No writ of falſe judgment lies in it 
6 | h 43 L 


& Si 
non omnes. See Com⸗ 
miſlion. i 


What it is, and where it lies 
431 E, 433 H 
The form of it 431 
For ſeveral aſſiſes 434 H 
The form of the writ to juſtices 
new aſſigned 432 F, 434 A, 435 
For the aflociate 432, 434, 435 
1 - fi _ 
omnes 3 H, 251 H, 455 CC 
An affociation after an affoclatien 
lies not 433 D 
A general patent to take all 
ib. 
The old juſtices ſhall deliver their 
433 C 
Where one of the two juſtices can- 
not come, and another is added 
| 432 A 
The king may make an aſſociation 
in juries, as well in aſſiſes as at- 
taints 35 
So likewiſe to the ſheriff in a re- 
FFT 


8 

diſſeiſin 
Although the 5 is di ſcontinued, 
yet the aſſociàtions and writs of 
ſi non omnes continue in all the 
Attachment. 


Againſt the lord that refuſeth to 


hold his court, ſo that his tenant 
cannot proceed upon his writ of 


right | 
For diſtraining after a ne injuſte 
vexes 21D 


Lies againſt the lord in ancient de- 
/ meine that refuſeth to hold his 
court 16 
Attachment lies againſt the ſheriffs 
that refuſe to execute a recor- 
dare 26 E. 27 A, B, 28 D 
Attachment againſt the lord for di- 
ſtraining after a monſtraverunt 
| 32 B, C, 33 F, G, H, I 
For not doing execution upon a 
_ _ | whit de executione judicii 43 B 
Lies upon an admittendum elerieum 
| es 
Attachment lies upon the biſhop's 
. refuſal to admit the clerk upon a 
quare non admiſit 109 C 
When it lies againſt the ſheriff in 
title excommunicato capiendo 
eee 
For not executing a homine reple- 
| glando; ; | 154 B 
Lies againſt the ſheriff for not exe- 
cuting a pluries in replevin 156 E 
Upon a moderata miſericordia 173 
1 A; B. C, 195 D; $96 
After a writ de ſecuritate pacis 
183 A 


— 


Lies againſt the ſheriff for not deli- 


vering the perſon that brings his 

audita querela "> R404 
For not executing a writ of con- 
ſpiracy 265 N 


Lies for proceeding to judgment at- 
ter a pone allowed _—+ 274 
Lies sgainſt the ſheriff if he wil 


* © ÞF 
ib. D, 437 K 


pProhibition 


nok 


not make admeaſurement of coy or ſul 


mon upon a writ directed o Uk. 
292 
Lies againſt a mayor that will ＋ 
ce—ͤrtify a ſtatute 303 C, 3s 
Againſt the ſheriff for not exec or ſul 
ing an execution upon it 300 "ON 
Lies againft a commiſſioner or dis 
will not certify the conuſaute Wi vera! 
. 34 Wer Cui 
It lies for proceeding after a proc © 
dendo ad judiciuim -. 3:50 M..ch 
It lies not againſt juſtices upon berit 
cord 1 362 pr pre 
It lies againſt the lord for dit in ff 


ing after a writ de exonertio 


ſectæ ad cur com' vel bar 


VE 

So likewiſe againſt the ſherif 
his bailiff 375,3 
It lies when more ſervices are d 
trained for than are due 379F, 
Againſt the ſheriff for not returnit 
right perſons jurors i 
Upon a writ de tolneto quiet. effe 


ſho { 
ſon a 
Wie pe 


ſwer 


e for 


| | „ 
It lies for not obeying the writ in af 
corrodio habendo 3 
It lies for proceeding after a ut 
de pulchre placitando my 

| | | 5 


Attachment ſur Proj 
When and where the king u 

have it 95 F, 100 M, N. 101 
Where the party ſued in tha 

tual court may have it 95 H, 
1 | — 101 
Whereit lies againſt the judge 9 
For ſuit for treſpaſs bib. 
For illegally excommimicating 97 


Where it lies for proceeding 1 


What 


les f. 
reh 
treſ 

r * 


a lib. 


le pre 
of P1 


en t 


lies f. 
ies n 


Where it lies after judgment 
quare impedit 101 A, B, 10! 
For citing the-king's chaplains i 
. 


20 Rome 3 
ill ie: ſuing out of the juriſdiction 
355 106 F 


or ſuing for above forty ſhillings 


208 in a county court 107 

t er dividing an intire debt into ſe- 
ance e veral plaints 1 a. 
345 Wor ſuing in treſpaſs vi & armis 
proc 143 | 1408 A 
3359 WM: charters which concern the in- 
bon  heritance ib. B 
302 xr proceeding after a non ponend' 
ini n aſfifis 385 C, 386 C 
ratio | 


Attainder, 


3 0 ſhall have the eſtate of a per- 
if ben attainted, and when 339 H, K 
B, y Ne pernor of the profits ſhall an- 
51 ſyer the king ib. K 
turn Attaint. 


te form of the writ 24m H, 242 
N, A, C, 243 D 
an aſhſe 249 I, K, 250 L, 251 H 


writ . . a Tags p 

0 Mat court” 24 0 247 — > 
05 at court 241 G, H, O, 
ued 2423409 H 


bes for that which toucheth the 


freehold 2411 
roh treſpaſs ib. K. L 
| damages unpaid 242 M 
ng en a niſi prius ib. N, A 
, 101 ia liberty or corporation ib. O 


on a plaint without a writ 
; üb. A, 357 F 
101 Within the verge 556 C, 557 F 


ge 95 e proſecutor may be bailed out 
id. rt priſon to proſecute his writ 
ng 97 | 1: 244 D 
after den the heir ſhall have it-247 B, 


pe + | | 248 F, G 
* Its for vouchee 243 E, 247 A 
I 


les not where the witneſſes aſ⸗ 


„ 
on- reſidenex 103 G 
f cot = ſuing out of the realm 104 H 
0 likewiſe upon a citation from 


© 
firm the verdict 244 H 
Where it lies although the verdict 
is true 1 ib. A 
Upon an inquiry in waſte 245 C 
It lies tor the king ib. D, 247 Q_ 


Where there are two inqueſts 245 E 
In an aſſi ſe ib. F 


It lies before execution ſued ib. 246 
| G, H 


The judgment in attaint 246 H, 
252 L, 253 

It lies againſt the tertenant 246 K 
It hes not upon an appeal 247 L 
Nonfuit . appearance is pe- 
remptory 248 D 
Where the writs muſt be ſeveral 


Lies not upon a falſe verdict given 
in an aſſiſe, except it be before 
Juſtices of Aſſiſe or Common 
Bench. | 

Upon a rediſſeiſin 232 

The puniſhment of the jurors when 

convicted Ab. L 


a Attornato faciendo & recipiendo. 
The form of the writ | 367, 368 
When it lies, and for whom 367 
Th. R y 2 D, 368, 369 
When the tenant is in ward 368 A 


To do ſuit in a hundred eourt, &c. 


At 57 % 22. Bk 
To the bailifſs to receive an attor- 
ney 369 C 


Attornep = 
Fg powers, and who may make 

+ Ute. FD I 
(See in Title Dedimus Rr 
An action lies againſt him for co- 
vinous practice 218 D, 233 A 


Where he may plead non ſum in- 


formatus 224 I 
May bring debt againſt his clients 
upon his bill 4861 L 
May be made in a quid juris clamat 
& per quæ ſervitia 345 A 


ib. E 


The 
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The tenant may make atiorney to 
do ſuit at the lord's court 368 
So likewiſe in the hundred or other 


court ib. 

They are to be admitted to execute 

their authority | 399 
Attoznment, 


Grantee of a reverſion by fine ſhall 
not Sing waſte until attornment 
1371 

Where debt for rent lies for the re- 
verſioner without attornment, and 


where it muſt be 281 N 
The meſne not compellable to at- 
torn 319 L 
Where a diſtringas ad attornandum 
| lies 345 KA 
4 0 Querela | 

The form of the writ _ 2233 


Where it lies, and for what ib. H, 
235, 236 A, 237, 238, 239 B. 
304 A ; 
Out of what court 239 8, B 
To whom directed 233, 239 8, B 
Where an attorney covinouſly makes 
default 239A 
One feoffee may have it againſt 
another 240 B, 236 G 
Upon a defeaſance 235 C, 240 C 
It lies upon a releaſe after a verdict 
235 A, 237 J, 239 B 
Againſt the grantee of an eſtate 


| 236E 
It lies for the heir ib. B 
When a ſtranger may have it ib. G 
Upon a forged ſtatute 237 H 
It lies not after a ſummons returned 
upon a ſcire facias ib. I 
It lies for an infant ib. K, 240 D 
For one in dureſſe 238 L 
Upon a releaſe to one obligor ib. M 
It is a ſuperſedeas ib. O 
It may comprehend two matters 
2 39. 


Where it ſhall abate 


What acts done make ancient 


k © 
The proceſs in it 


Where out of the Common * 
and where out of the oy 


For the feoffee of part of tel F 
which did belong to the recopy 
ſor 240 

Where the money upon a ſtatute 
recogniſance is entered into, y 
an acquittance given 20 


Ancient Demetfne, 
What lands are ancient demel; 
31 D, 35 D. 

When a tenant is ouſted or diſk 
ed, what remedy the lay ally 
ik 11 
The manor. and the demeſnes wh 
15 called ancient demeſne, is und 
the juriſdiction of the com 
law; but the lands which 
holden of the manor are ſul 
no where but in the ancient( 
meſne court 24 M, 223 
What remedy a copyholder hat 
recover his land 2 
The tenant may bring an al 
againſt his lord - 


meine frank fee 
None but ſocage lands are and 
demeſne 29, # 
In what caſes they may have Wiſe 
writ of monſtraverunt 310, 
F, 32 G, 376 C. 
The privil .*; of ancient dem 
31 E, F, 376 C, 51. 51 
Diſceit lies upon a fine * 
common law 
Not compellable to n 5 
leet or torn 5 
Nor to ſerve upon juries 
Not to pay toll, pontage, &c. 5! 
They ſhall not contribute !9 
expences of knights in p! 
ment 0 


TOA 


Zreve de auxilio ad fillum militem 
faciend” vel ad filium maritand'. 

The form of it 187 A 
When it lies, and for whom 187 B, 


i 
Pla 


ance 


B 


* | 188G, H 
b nos it muſt be paid 188 C, F 
85 l vas at the common law ib. D 
— To whom directed ib. E, H 
5 vor the king's tenant „ 
* The lord may diſtrain for it ib. E 
e. ail. Vide Title Main⸗ 
demel mize. 


5 D 
0 * 


v allo! 

3 
es WI 
is und 
comg 
hich 


re {ual 


Saily, in Account, Vide 
itle Account. 


Bailiff of a Wano?, 


N what caſes the lord of the ma- 
nor ſhall bring a writ of reſ- 


cient ( bailiff 231 

L. 2 e ſhall have an action of treſpaſs 

er * for the loſs of his ſervice ib. B 
2 


an alt 


at 
- 


nclent 


Bailiff of a Franchiſe, 


In what caſes he ſhall maintain a 
writ of reſcous 230 E, 231 A, 
B, 232 D 


cous, for a reſcous done to the 


29, WV here the lord ſhall have it 231 B 
have Une plaintiff upon an execution 
3 ſhall have it VF 
) C, bere compellable to admit an at- 
it den torney 23868, 369 
F. zi luſt have ſufficient lands within 
evied u the county 382 A 

clergyman muſt not be elected 
2 4095 B 
Baron and Feme. 


\ &c- 5 
bute u ſeme covert may be attorney for 
in pr her huſband 63 C 


dhe ought to preſent within ſix 


4 8 


months 


The form of it 


LE 


Feme excuſed ſrom waſte by her 


huſband's death 130 1 
The writ de ſecuritate pacis lies for 
the wife againſt the huſband 
185 F 

Where they ſhall join in a writ of 
diſceit 223 C 
Conſpiracy lies not againſt them 
becauſe but one perſon 
Account lies againſt baron upon the 
receipt of his ſeme 271 F 
Debt (during coverture) lies againſt 
baron and ſeme ſor the debt of 
the feme 277 F, 279 C 
Againſt the huſband upon the wife's 
contract 277 G 
The huſband after the wife's death 
{ſhall not bring an action for a 
debt due to her 279 C 
Where the wife ſhall have a ration- 
abili parte bonorum 284 L 
May join in a writ of meſne 318 
The wife may have adetinue againſt 
her huſband after divorce 325 A 
Quod ei deforceat lies for them 
365 F, 366 A 


They may be retained ſervants 


| 392 O 

Where ſhe ſhall be a diſſeiſoreſs. 
and where not 414 G 
Where they may have a dum non 
fuit infra ætatem 445 K, 446 L 
Where the wife ſhall have a cut in 
vita 446, 447 
Where ſhe ſhall have her ad termi- 
num qui præteriit 465 A 
The wife may have a ſupplicavit 
againlt her huſband 542 F 


Beau pleader. 


Where the writ de pulchre placi- 
tando lies, and to whom to be 
directed 603 A, C 

ib. B 

ib. C 


An attachment lies upon it 


3 | Cauſa 


264 K 
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5 
Cauſa Matrimonii prælocuti. 


HE form of it 471 B 
In what caſe, and for whom 


it lies 471, 472 
It lies in the per & cul 471 B 
And per, cui and poſt 472 E 


The aunt and niece may join in it 
ib. F 


The huſband and wife may ſue it 
| . 


b. I 


It may be ſued without any 2 


to prove it ib. 


Cautione admittend'. 


The form of it, and where it lies 
145, 146 C 


To the ſheriff to deliver a perſon 


, 5 


146 D 


excommunicated 


Biſhop's certificate of abſolution 


ib. F 


Excommunication by the chancel- 


lor of Oxford 147 C 
A ſuperſedeas granted to the ſheriff 
to diſcharge one taken upon an 
excom. capiendo ib. D 
So likewiſe upon an appeal from a 
ſentence 148 E 
Biſhop's certificate of excommenge. 
ment ib. F, 149 B, C, 150 D 


B 


„ 


conviction 


Certiorari. 


What it is, and from whence it il. 


a | A | 
To certify the proceedings 2 5 : 


ſues 


ancient demeſne (which were 


ſent into the common bench) into 
the Chancery 


niſance upon a ſupplicavit 186 K 
Who — have it . 189 B 


To certify it into Chancery 185 G, | 


186 D 


For the petty jury in attaint 252 L 


To the executors of commiſſioners 
of oyer and terminer 259A 
All ſtatutes may be certified into 
the Chancery, before execution 
can be ſued upon them 303 C, 
304 E, F, 305 D, 307 B 

In a perambulatione faciend' 310 C 
To certify the conuſance of a fine 


345 B, 340 


It lies to remove the record to the 
new judges after verdict, and 
before judgment in aſſiſe 361 I, 
363 G, 550D 

To certify records from one court 


Court of Rome and their bulls , another 363 1, 551 H 
"I 17 "7 HOY ur 1 B To remove a priſoner convict of 2 
uperſedeas during an appea * rediſſeiſin into the King's Bench 
RY 7 ib. to be fined 441 E, F, 549 
— as . To remove the record of a redifſe:- 
or a perſon convict of felony In. 548 B, 549C 
3 151A Poſt diſſeiſin, or aſſiſe de novel dil- 

For reſtitution to a church or _ ſeifin 549 D, 556 D, E, 558 D 
tuary . ib. C Upon an attaint ſued 545 E, 550 6 
Vagrant, monk or friar 152 D For damages upon = — 0 


Cauſe de remover. 


In a writ of right patent 7 F, 8 A, 
C, D 


In a writ of right of dower 16E 


an aſſiſe of novel diſſeiſin 550 

| A. 552 B 
Where the recovery is in an inte 
rior juriſdiction to certify ! 
into the King's Bench to make 
execution" 


For the petty jury in attaint after. K 
2521, 


, 30A 
To certify waſte 134A 
To remove the ſureties and recoo. | 


1 A 
execution 550 B, 556 B, 557 L 


aſſiſe | 551 
To certify all pleas before juſtices 


ee * R o 
ae . dd ͤ HT Ae . 
ER OR NT Ea Sos DEL nn ores Es 


- | in eyre, when they come into the 
h Chancery, and from thence into 
- the King's Bench by mittimus 
| 552 A 
1 10 ſtay proceeding where the re- 

A cord cannot be had 853 D 
„ Lo the mayor of the ſtaple, to cer- 
* tify a ſtatute ib: 

B To certify an indictment taken be- 
0 be the juſtices in eyre, and 
777 other juſtices 554 C, 556 C, 
2L F 557 H, K 
ro bo the mayor and ſheriffs of Lon- 

1 554 E 
no o certify an outlawry 555 G, 
tion 557 I, 559 G 
TY I the barons of the wv at 
7 5 to certify a debt due to the 8 
oC ; ET 557 
fine 1e biſhop to certify how many 
6D almiſhons to a church ſince 1 
the N ib. M 

and Lo the Cuſtos Brevium ib. N 
511, for a peer of the realm that is ſu- 
00 5 an outlawry 558 C 
on lo the eſcheator 5 59 H, A 
1H lo certify a record upon ſe defen- 
of 2 dendo found, that there may be 
zench « pardon 548 F 
4 c ertifcate of the Biſhop, 
8D 2 yhat caſes. 119 L. 124 D, E, 
50 U Upon a vi laica rem« 3 144 N 
al of a vi laica removen | : 2 
625 The form of the biſhop's certiſicate 
8 | 123 B 
10 p Kore the writ of 1 


apiendo can iſſue forth 144 N 
abaſtardy 363 G 


Where there are new Judges 50 
Upon a voucher to warranty in an 


In the per, cui and poſt 
for who 


B ED 
Certificate ſur Aiſe, At- 
taint 


Hoꝛt d' Antel⸗ 
toꝛ, e. | 


Where the writ of certificate upon 
aſſiſe ſued lies 421, 422 F, 425 
D, E 


Where it ought to be ſued 421 F 
Before whom 425 B, ib. F 
To whom directed 421, 425 C 
The judges ſhall have a patent 421, 
| | 22 A 

The form of the patent and . 
cate 21 D, 422 E 
Where the bailiff pleads a wrong 

plea 4422 F, 424 

Upon new matter there may be a 
ſpecial patent 424 B 
Where the releaſe is leſt in court 
after it is pleaded ib. D 
Upon a certificate ſued there may 
be a ſi non omnes, and an aſſoci- 
ation 425 A 


Cetlavit. 


The form of the writ 478, 479 


For ſervices to be done in the 


church 481 


47 

* wo: canon an m 2 
ies 478 H, '480, 481, 482, 
f 4 1 479, 480, 4 


Lies not between dower and tenant 
in tail 4791 
The quantity of the ſervices, nor 
ſeiſin, not traverſable 481 F, G 
Where the aunt and niece ſhall 


join, and where not ib. H 
Several perſons ib. 
It lies upon a ceſſer for two * 

„ 1 
What is a good plea to it ib. 


For ſervice to be done in the 
church, and alſo for charitable 
uſes | 481, 482 

3 D 2 __. wa 


. 


Where land is given to find eſto- 
vers, or the fourth part of the 
annual profit, there the writ wall 
lie, if there is a failer 482 A 

It will not lie but where there is a 
tenure 483 C 


Thampertp. 
What it is 349 4, 350 C, 39 
| 349 = 1 
398 
ib. B 
„ 
| 99 K, L 
What ſhall not be champerty ib. 
| | D, F, 
Falſe Latin ſhall not abate it for 
the ing. | ib. 
Againſt officers „ 
Churchwardens, 
May have treſpaſs for taking the 


goods of the church in their own 
or predeceſſors time 208 K 


The ſorm of the writ 
In what court it lies 


Who ſhall be puniſhed 


CTCommiſlion. 
To levy eſcuage | 191 E 


Where the writ of fi non omnes lies 
251 H, 255 C, 432 A 

Vide titul' oyer and terminer 253, 
| 254, 255, 256 
To repair a decayed wall or — e 
296 E 
To take a fine — S064 + 
To certify the biſhop's fealty 394 B 


Common. 


If a man be diſſeiſed of his common, 
he ſhall have N 418 A 
uod permittat lies of common 

W ls 2286 F, 287) H, L 

An admeaſurement of paſture lies 
between the tenants, when the 


4 


B 


8 
common is ſurcharged 299}, 
291 D, 292 U. } 
But the lord may diſtrain 29; » Wl \ 
But if the lord ſurcharge, the («. 
nants may bring an affiſe jb. D,. 
What commoners ſhall be Ainted 7 ſ 
Where the writ de ſecunda ſuper- 
neratione lies, &c. 205 | 
Where brought 19 £3 
He cannot have a curia claudend; , 
Where common is claimed ke Th 
of another, he may have his ut Up 
of quo jure 19 h 
Where the tenant may improe It ] 
againſt the lord 414E 
Common appendant cannot be ue One 
but thoſe cattle that ſoil thelani . 
419 B, C, 420K Lies 
But if a man claim common with. e 
out number, or for twenty cat aal 
tle; then it is otherwiſe 40 he 
Who may claim common of vic an 
nage | ib. D, les 
Common of eſtovers muſt be to th pat 
old houſes 4:0 Hor f 
And is appurtenant ib. Mr f 
55 Conſimili Caſu. n ac 
Where it lies 113 D, 114 one 
ano 
Conge d' Eſlier. 
In what caſes it muſt be, and wi! 
it is 392, 393 C. 
The form of the writ 3 5 
: 8 © 10 
Contra formam Veoffainent!. 
| | - In wha 
'The form of the writ Be 
In what caſes it lies . Wl ::9 
Who ſhall have it ib. 2; 
Againſt whom it lies 50 
3 . 9 whe 
Conſpiracy. Vhere 
The ſeveral forms of the ein 
261 F. 264, 6M. 
155 ) Wh 5 pre 


Where to be brought 265 M 
What it is, and for what it lies 
260 D, 261 E, F, 262, 263 

1 lies againſt two perſons at the 
leaſt 5 264 K 
u lies not for an acquittal upon an 
appeal, except there is an Indict- 
ment 261 F g 
|: lies not againſt baron and feme 
becauſe but one perſon 264 K 
The acceſſary ſhall have it 262 A 
The form of the writ 264 
Upon indictments before any who 
have gaol- delivery 202 B 
u lieth not againſt the indictors 


262 C, D 
One found guilty, and the other 
| not guilty ib. E, F 


Lies not where there 1s an a& of 


2 a 


L 4 


In ſome caſes for ſlander ib. R, 


23S Þ- 


No damage to be recovered in the 
Spiritual Court 
Illegal aath 120 A 
It hes where a duty is payable to 
the church 120 C 
Lies after an appeal 1b. D 
For forbidding the friars to hear 
confeſſion 1211 
For taking and detaining another 
man's wife ib. K 
By what courts to be granted 121 
* - ml 


The indorſement of the lihel ib. 


It ought not to be granted but 


where a man cannot recover at 
the common law 122 H 
For the parſon, pariſhioners where 


general pardon 263 T ; id. L. 
Shall recover treble damages ib. H Upon a deviſe to repair the church, 
Where there is a conſpiracy againſt &e. . 
a man's eſtate 264 B To proceed ita quod de cædua tan- 
: lies upon an indictment for treſ- tum ib. B 
aſs ib. C, F Scire facias quare conſultationem 
For forging of deeds i. D - not; & - ib. C 
For finding a falſe office of my we Upon indicavit 119, L 
ib. 

An action upon the caſe lies againſt Tontztbution, 
113 one perſon for falſly 1 : | 
| another | | 265 | The form of the writ 378 B 


Conſultation, 


he form of the writ 122 L, 123 
10 


la vwhat caſes it lies 116 N, O, 117 
P, Q, R, 8. B, 118 D, G, 
119 L, 120 B, C. F, G, E, 
121 K, L, M. A, B. C, D, 

122 K, L. 
o whom to be directed 118 E, F, 
Vhere two conſultations ſhall be 
granted ib. F 


Ves pro ſilva cædua 119 


les in all caſes of tithes ib. G, H 


Where it lies, and for whom ib. B 
The proceſs in it 379 D 


Coparceners, Vide Title 
Partition. 


Copyholders, 


If a copyholder in ancient demeſne 
is ouſted, what remedy to reco- 
ver his land 25 B 

All copyholders were originally 
villains "ts 


Coꝛoneꝛs. 


119 K 


T 4 
| Toponers, 


The form of the writ de coronatore 


B 


eligendo 381 M 

Where it lies : ib. 

By whom to be choſen ib. F 

How to be diſcharged ib. 
Cozpozation, 

May be a diſſeiſor 64 A 


Where they ſhall have a fine aſ- 

ſenſu capituli 450 
Where an abbot and convent 
aliens, the donor or his heir may 

bring a contra formam collatio- 

nis 5 454 F, A, 485 
It lies for the donor or his heir only 
Boe TY oa. 
The form of the writ ib. D 
Cannot purchaſe lands without an 
ad quod damnum 509 A 
May bring a writ to be diſcharged 
from payment of toll, pontage, 


Co 519 E 
May have a writ de libertatibus al- 
locandis 5 523, 524 


Coꝛrodp, Penlion. 


Where the writ de corrodio haben- 
do lies $25 A, 526 C, D 
For the king only 525 A, B 
The form of the writ ib. B 
An attachment lies for not obeying 
. 526 E 
Upon the death of the party admit- 
ted, the king ſhall preſent again 
But in caſe of a a + is 
otherwiſe „„ 
Where it may be granted to ſeveral 
perſons, and where to but one 
5 5 8 
The difference between the king's 
letter and his requeſt 528 E 


When to be brought 31 | 
Eigne title | 3421 | 
May be removed 1. 
It lies for an aſſignee of ale | 


L E. 
What tenures are not ch: F 
55 n 


A liſt of the priories and ay 
” has ought to have e A 
penſions 529, 5p 


Couſinage. 


The form of the writ 503K 
What it is, where, and for whon 
it lies 308 1, L, M, N, O, p 
It lies not between privies in bloo 
ib. ( 


Covenant. 
The form of the writ wil 


For executors ib, | 
Againſt executors ED 
The ſeveral natures of covenant 


0 
Where the action to be laid 1 | 
It cannot be without deed 341 
Except in London 3431 
Lies for and againſt executors 3 
| D. F, H, 3431 


In what courts ail 


3431 
Where covenant of an infant i 
bind him 390] 


Covenant de Fine lerit 
Vide Title Fines, 


Curteſy of England. 


Where tenant per curteſy loſe 
his privilege 124 
The heir ſhall not be in ward di 
ing the life of tenant per cur 
336 


W 
W 


3 


He may bring a writ of eſcheat 
n 

It ſhall not be upon a poſſeſſion in 
fact 50 D 


B 


May bring his quod ei deforceat 


364 B 


Courts. See in Title Pꝛo⸗ 
 hibition, 


Superſedeas. 


The juriſdiction of the marſhal- 
ſea court, and of what things 
they ought to hold plea, and of 


what not 54 » 547» 548 
Cui ante Divortium, 


The form of the writ 71 
In what caſes, and for whom it lies 
470 F, 471 C, I, K. L., M 
ln the per, cui, and poſt ib. 
The aunt and niece ſhall 3 
ib. 


Cui in Vita. 


in what caſes, and for whom it 
lies, and where 446, 447, 448 


How to be aſſeſſed when two de- 


It lies where the h d and wife 


loſe by default the wife's land 

| 366 C 

The forms of the writ 447, 448 
It lies where lands are loſt by de- 
fault „ 
Where there is a 1 ib. 


The aunt and niece may have it 


449 D 


Ot a rent 
Curia Claudenda. 


The form of it 2 
Where to be ſued ib. G, 
When, and for whom it lies 


450 G 


7 
N 
ib. 


For whom, and in what caſes this 


L E. | 
It lies for a commoner ib. C 
How the count muſt be 298 E 
Cuſtom and Services. 


The form of the writ 
The nature of it, and for whom it 


In what courts it lies 
Several tenants may be ſued in one 


It may be in the right only 
How the count be ib. G, I. 
| M 


When homage is demanded ib. L 
The miſe ſhall be joined ib. N 


Shall be recovered u 


Damages are recoverable in a writ 


What beaſts, and whaſe may be 


Vide in titulo Parco ſracto 
Vide in titulo Reſcous 13 
Where a commoner may diſtrain 


354 D 


lies ib. B, C, D, 355, 356 


354 B, E 


355 F 
ib. G 


writ 


Damages and Coſts, 
N replevin, when plaintiff ſhall 


recover ges and colts, 
and when not 159 F, G, H, L 
n a recap- 
164 E, 166 


tion 


Upon a writ de ſecuritate pacis 


183 A 


of diſceit 224 M 


fendants ſever in pleading, and 
are found guilty upon two ſeve- 
ral inqueſts 245 E 


Damage Feaſant, 


diſtrained for it 164 E 


228 
130 
damage feaſant 297 G 


Darrein Preſentment. 


1141 
Decies 


writ lies 


ä 
Decies tantum. 


The form of the writ 396 
In what caſes it lies, and for whom 
ib. A, B, C, D, E, 397 F 


Dedimus poteſtatem. 


Formerly all perſons ought to ap- 
pear in perſon, and not by at- 
torney 59 C 

The king may licenſe a man to 
make his attorney ib. C, 60 E, 

F, A, 61 B 

The chancellor ſhall make letters 

patent thereof Di BD 

Plaintiff or defendant may make 
their attorney now by warrant 

ik D, B21. K. 0. 

Where the judges will refuſe ſuch 

attorney 62 E, G, H, L, M, 
N, 63 D, E, F 

By an inſant, when and how to be 

e ib. H, 5 K 

For vouchee i 


4 
Where there is interpleading ib. 8 


For him in reverſion ib. T 
For ſheriffs or eſcheators 65 V, A 


Default. 


In what caſes, and upon what de- 
faults the writ of quod ei defor- 
ceat lies 364, 365, 366 


Debt. 


In what caſes it properly lies 272, 
273, 274, 275, 270, 277 

Lies not in the Spiritual Court, 
but in caſes of marriages or wills 

| | | 340 C 
Tt lies againft the heir or executors 
for not paying aid pur faire fits 
chevalier, &c. 189 J. 283 G 
gainſt the ſheriff upon an eſcape 


211 C, 293 A, 282 P 


8 + 3 


It may be brought for ten pound, 


in money and ten quarters of 


corn 0 
It lies upon arrearages of ———— 
8 
The form of the writ of debt 27; 
8 L H, I, 357 C 

In what courts, it may be þrought 
272, 27; 


When ia the detinet only, and 
awhen in the debet and detinet 

f £73, 274 M, 2750 
Foreign plea 2731 
Where it is brought againſt the 
heir 275 B, C, 2121 
By an abbot as executor 274 A 
It lies againſt the ordinary till ad- 
miniſtration granted 275 D 
But it lies not for him 27% E 
For a duty to be done beyond the 
ſeas | ib. 


It lies (during the coverture) againſt 


baron and feme for the debts of 
the feme 277 F, 279 C 


P It lies againſt the maſter upon the 


ſervant's contract 27% 6 
It lies notwithſtanding a re-entry 
ib. H 

Debt upon bond lies not ſor the 
heir, but for the executors or 
adminiſtrators ib. 


It lies for the arrears of an annuity 


278 L, 279 C, 2811 

Where executors ſhall bring debt 
for rent | 280 E 

It lies upon an arbitrament ib. G 
If a liberate is directed to the cul- 
tomer of the king, at what time 
ſoever he hath aſſets in his hands, 
debt lies thereupon _ 

ib. 


It lies not upon an annuity where it 
continues 355 

For bailiff and receiver for ſurplu- 
ſage 1b. 

It lies far an attorney 281] 


It 


TA 38 


[; lies not where the contrack is diſ- 
{olved 1b. 

It lies for a devifee of a reverſion 
without attornment ib. N 

It lies againſt leſſee aſter the ſur- 

render of his term 282 A 

k lies upon a judgment ib. C 

Lies betwixt two partners upon a 


promiſe for equality of partition 


283 H 

It lies upon a becoming pledge, 
without writing ib. 

It lies not upon a bond payable at 
ſeveral days, till all the days are 


paſt _ * 


The form of the writs 323 B 
In what courts they lie ib. 
In what caſes it lies ib. A, 324 E 
Where a prohibition lies in it 
EY: <0 003 © 
For what charters 324 F, G, H 
For the heir in tail ib. 
The heir ſhall bring it, though he 
hath not the land üb. I, K, L 
After a diſſeiſin ib. L 
Where bailment pending the action 
is a good cauſe 325 M 
The wife ſhall have it aſter 1 
ib. 


Doevite. 

The writ of ex gravi querela lies 
to execute the deviſe of lands in 

ſee or in tail, where lands are 

deviſable by cuſtom 459 L 


Where lands or goods in London 


are deviſed ' 461 NH 


Diem clauſit extremum. 


What it is, and where it lies $66 
K, 56% A, B. C, P, 508 F 
The form of it 566, 567, 368 


E 


Upon the death of an idiot 868 H 
It muſt be executed by the eſchea- 
tor ... = & 

It muſt be ſued out within the year 
| 69 C 

For the wife where 0 is 
outlawed 571D 


Diſclaimer. 


It lieth for the tenant in a writ of 


cuſtoms againſt the demandant 


355 H 
Diſceit. 

The form of the writ 217 
The proceſs in it 228 D 
In what eaſes it lies 217 E, 221, 
dn, e 
Where to be brought 224 L, 
a 226 C 
No vi & armis in it 217 E 


For ſuing writs in the name of at- 
torney without leave ib. 218 A, 


| „ 
Upon a forgery 218 B, C, 225 
O, 227 K 


Againſt an attorney for covin 219 
| E, 226 I, 233, 234 A 

For Lee another, and con- 
feſſing the action 219 A, 224 H. 
227 A. B 

Where a protection is purchaſed 
for one which never was beyond 
the ſeas | 220 R 
Againſt the ſheriff for a falſe re- 
turn 221 C, 223 B, P, 224 G 
It lies for levying a fine of ancient 
demeſne lands 223 A, 226 P 

| 226 E 

For baron and feme 223 C, 225 B 
For imbezilling a writ 223 E 
For not perſorming a bargain 224 I 
Where a ſummons is returned where 
de facto there was none 223 B, 
), 224 G 

Where 


TA BL <3 

Where an attorney may plead non For two diſtreſſes a recaption lies 
ſum informatus : 224 I ___164E 165 F. C 

It lies upon a warranty ib. K Pur aid pur fair fits chevalier 188 E 
It lies for ſuing a troubleſome ac- Cattle diſtrained ought not to be 
tion 225 N impounded in an unknown place 
It lies for the heir ib. Q or foreign county 203N, 0 
For the executors ib. R It mult not be in the king's high- 
For the vouchee 225A way 2044, 401 E 
The ſummoners and pledges to be What cattle are not diſtrainable 
examined 1b. C | 204 B, 401 E 
It lies for him in reverſion ib. D, E Where upon diſtreſſes a parco frac- 
It lies againſt the king 226 F to lies 22328, 229 


For ſuing out execution without a 
ſummons i 26 


It lies againft an eſcheator 228 D 
Diſmes, 


Before the ſtatute of the 18 Ed. 3. 
the right of the tithes were de- 
rermined in the temporal courts, 
but that ſtatute hath altered the 
law 70 F 

For ſheep, calves, kine, milk, &c. 
how payable, and when 118 G 


Of what things tithes ſhall be 122 


E, ib. G 
Dilleifin, 


Where a uſurpation ſhall not hurt 


the difſeifee | 85 F 

A corporation may be a CO” 
| 364 

When an infant or feme ſhall not 


be diſſeiſors 41 


46 
When a man ſhall be ſaid to be a 


diſſeiſor ib. G 


Diſtreſs. 
The lord in ancient demeſne not to 
diſtrain his tenant after a mon- 
ſtraverunt 32 B, 33 C 


Although for the king's debt, lies 
not againſt tenant in dower 106 


. 232 
The lord may diſtrain for ſuit 5 


What things are diſtrainable 2308 
Upon a diſtreſs taken, and a reſ. 
cous made, ſee what remedy 230, 


his mill 285 M 
He may diſtrain thoſe that ſur- 
charge the common 291 D 
For not repairing a bridge or wall 
| 200 E 
Where a writ of meſne lies — 
it 316 M, N 
A writ of annuity will not lie after 
a diſtreſs 456 
Where upon a diſtreſs by the lord, 
the writ of exoneratione ſectæ 
ad curiam com. vel baron, lic 


369 A, 370, 371, 372 
Diſtreſs muſt not be made upon 


dee ä 402 
Where ſeveral perſons are to do 
one ſervice; if the ſheriff diſ- 
trains any one of them, he may 
have his writ of deonerando pro 
rata portione 535 H 


Dote Aſſignanda. 


The form of the writ, and for 
wham, and in what caſes it lies 


589 
Oath muſt be firſt made in Chan- 


cery 589 D, 592 C 
Security to be given that ſhe marr) 
not without licence 590 

| Wher 


2 


* 


T* © 


Where lands are holden of a ſub- 
ject | ib. A 
She may have a dedimus to take 
her oath. 
Where ſhe muſt bring her writ of 
dower againſt the heir 592 
The heir may (upon ſurmiſe that 
too much 1s — pon8k for dower) 
have a new Inquiſition, and the 
matter is re-examined ib. B 


Dower. 


Tenant in dower ſhall not be diſ- 
trained for her huſband's debts 


106 G, 353 W 


Tenant in dower may have a ſecta 
ad molendinum 28 
What her quarentine is, and what 

remedy for it 377 E 
She may bring a writ of eſcheat 


The forms of the writ unde nihil 
habet 347 
Where it lies, and for whom 346 


In what courts ib. 


Of what ſhe ſhall be endowed 347, 

350 E, 3511, K 

It may be of a poſſeſſion in law 

350 D 

Not of her own land ib. E 

Nor when the eſtate is determined 

in her huſband's life-time 350 F, 

351 G 

It ſhall be of a tenancy in — 
| . 

At what age ſhe ſhall have it ib. L 

2 an exchange ib. N 

here ſhe may endow herſelf as 

guardian in ſocage 3510 

Not of a reverſion ex aſſenſu patris 

352 A 

For the wife of the meſne ib. C 


The heir muſt aſſign it ib. K, * 


5910 


Where ſhe elopes ſhe ſhall loſe it 
352H 

Where the huſband is —— 
ib. T 

Lies not where there was a jointe- 
nancy ib. K 
Ex aſſenſu patris, matris & fratris 


'ib. L, M 

Ad oſtium cameræ, ad oftium ec- 
- clefrhle ib. M, N 
Of gavelkind lands ib. O 
Free bench ib. P 
She may bring a quod ei deforceat 
| 364 B 


Where ſhe may have her writ pro 
exoneratione ſectæ ad cur. com. 
vel baron. „ 370 
Tenant in dower of 2 land 

muſt not marry without the 


king's licence 403, 404 


Doit de Dower, 
What it is, where to be ſued, and 


how to be directed 16 E 
How to be removed, and into what 
courts ib. 


When to be brought againſt the 
feofſee 17 F 
When, and how againſt tenant in 


tail ib. A 
When to be brought in the heir's 
court | F, A, B 


How and where to be brought 
againſt the leſſee for life ib. B 
It lies ſor part of her dower 17 C 


If ſhe loſeth her land by default in 


a precipe, yet the may have this 
writ | 18 D 
But if ſhe loſeth it by action tried, 
the hath no remedy but attaint 
| ib. E 
This writ lies {or a moiety; ac- 
cording to the ufage of gavelkind 


ib. H 
Daoit 


T A 


What it is, and in what caſes it 
lies 23 F, 24 M 


It lies for common of paſture, ſtop- 


* 


ping of a way, &c. 23 H, I. 
| 24 K, L 
The entry of the writ ib. N 


The form of it, and proceedings 

thereupon 5 ib. 
Proteſtation to proſecute 
Where the lord is a party 26 E 
Voucher or foreign plea 29 G, 30 


it lies 


287 H 


Droit de Garde. 
The forms of the writ 32805 326 
. I 


Where it lieth, and for whom 325 

326 D, D, 355, 336, 337 
Where it may be ſued 326 F 
It may be removed ib. G 
For guardian in ſocage ib. H 
Upon a ſeoffment by colluſion 334 


The wiſe within age ſhall be a 


ward 335 
The woman's age . 
The judgment 337 


Dꝛoit Patent. 


The form of the writ for lands, 


&c. | 30 3h 
For land rent, and paſſage over the 
river of Thames 4 L 
For a knight's fee 4 B 


Quia dominus remiſit curiam 6 A 


For what it lies, and by whom to 
be brought 1 B, 2 C, D, 3 E. 
| 31 C, D 


. | 
To whom to be directed 3 F, U, 


| 4A,5E 

It may be brought by ſeveral te. 

nants $D 

It may be brought in the kings 

_ courts by the lord's licence 55 

The form of the licence 6A 

The form of a writ to compel the 

lord to hold a court that he may 

proceed upon his writ of ripht 

| ib. E 

Where right is delayed or denied, 

the party grięved may remove lis 
plaint by a; tot 


H When to be removed, by whom, 
Droit in the debet and ſolet, where 


7 F, 8 A 
. 6 D 
Upon joining the miſe a prohib- 
tion lies, until the 1 5 in 
eyre come into the county 9 E, F 
How to lay the ſeiſin in a writ of 
right Ds, 10D 


Dꝛoit en London ou dutet 


Who may have this writ, and t 
whom to be directed 12 B, 1; 
| C. D, 14 
How to proceed if the tenant vouch- 
eth a foreigner ALS 
What writs lie in London, and 
how to be directed 14 G. 154 
A recovery in a reg] action in the 
common bench is good, if the 
mayor and ſheriffs do not & 
mand conuſance 16 


Dꝛoit de rationabil 
parte, Vide Title by 
the Bationabili parte, 


and to what courts 


Dꝛoit d' Advowſon, 


For whom it lies 69 B, C, D, 7% 
| H, 71 B, C, D 
Eplecs 


„CC 


Eſplees mukt be alledged 69 B 

Trial by grand aſſiſe ib. C 

De medietate advocationis 71 B 

Tender de demy mark 71D 
Dum ſwt infra Etatem. 

The form of the writ 445 H, I 

in what caſes i lies ib. G, I, 445 


Dum non-futt Compos Mentis. 


The form of the writ 466 C 

In what caſes, and for whom it 
lies 5 „ 

Where it is a good plea in debt 
upon bond 46 


For the heir üb. B 


Ejectione firmæ. 
HE form of the writ 505 G 


In what caſes, and for 


whom it lies üb. F, 506 L, = 


What ſhall be recovered in it 50 ” 


Ejectione Cuſtediæ. 
The form of the writ 327, 328, 


333 
What it is, and when it lies 
When for a guardian in ſocage 
| | | - a8 © 
What ſhall be recovered in it 457 


Phat is traverſable in it 459 K 


Election de un Verderor d'un Fo- 
| reſt. 


The form of the writ 383 C 
When it lies, and how to be cho- 
ſen | 383 C 


L E. 


Where he may have a writ of ref- 
titution | ib. D 


De un Eveſque, Abbot, Prior, &c. 


How it ſhall be, by whom, and 


when 2; 
The election of e I 
biſhops, &c. 394 A. 


Elegit. 


Waſte lies againſt him 134 H 
Tenant by elegit may bring an af- 
file 412 G, 413 
May have a rediſſeiſin 439 I 
The form of an elegit upon a re- 
cogniſance 594 A 
In what caſes it lies, and upon 
hang rounded , ib. 
en the year and day is 1 
there mich be a ſcire Lee be” 
fore elegit 595 C 
Executors cannot ſue out an elegit 
without a ſcire facias 597 


Embzsaceoz. 


A decies tantum will lie againſt 


him 396 A, C, D 
What he is 396 B 


_ Endictment, | 


Lies againſt him that takes the 
goods and lands of a perſon pro- 
tected by the king 209 B 
Vide in titulo Oyer and Terminer 
253 uſque 260 

For not repairing a bridge or wall, 
— | 296 E 
An endictment lies againſt forcible 
entry into land, which a man 


hath a title to 561 H 


Enfant, 


"2 


Enfant. 


If he commit felony at fourteen 


years of age, he ſhall be hanged 


466 D 


He ſhall ſue per prochein amie, but 


defend per guardian only 63 H 
Shall not remove his guardian 1b. K 
But by writ he may 1b. M 
Ought to preſent within fix _— 

| 81 
Where he ſhall be ouſted by uſur- 

pation 80 M 
May bring his audita querela upon 

a ſtatute acknowledged by him 


238 K 

May bring an account againſt guar- 
dian in ſocage 266 B, 269 A, 
270 B 

Account will not lie againſt him 

| "1D 
Shall be in ward though married 
35 C. 336 M 


An infant at twelve years old, ſhall 
be bound by covenant to ſerve in 
huſbandry 390 D 

His command to enter ſhall not 
make him diſſeiſor 414 G 

Where he ſhall have a dum non 


fuit infra ætatem 445 K. 446 L, 


466 D 


What acts done under age are 
avoidable. and what not 466 D 


Entre ad Communem Legem. 


Where this writ lies, and for whom 
113 D, 114 F, 303 F 


Entre ad Terminum qui præteriit. 


The form of it . 464 
In what cafes, and for whom it 

lies ib. 405 
In the per, cui and poſt 464 E 


E. 


The aunt and niece ſhall join init 
1 465 H 
Entre ad Communem Legem. 


In what caſes, and ſor whom it 


lies „478 
It may be in the per, 7 5 KH 
| 477A 


Entre in le Quibus. 
The form of the writ 442 C, D, 


In what caſes it lies 442 C, wa 
E, F, G, H, I, B, 444D 
Count, how it ſhall be 443 E, A 
For a corporation ib. F 


Where the entry in le poſt lies 444 


Entre in caſy proviſo. 


The form of the writ 473, & 
In what caſes it lies, and for From 
| | ib. ib. 
In the per, cui and poſt 473 M 
Where the aunt and niece may join 


in it 474 D 
Entre in confimili Caſu. 
The form of the writ 474, 475 
gt 47 


In what caſes, and for whom it 


lies 474, 475, 476, 503G 


Erroꝛ. 


When it lies, and where 44 D, P 
K, L, M, N, 51 A, 56 ' 
'The proceedi d aſſigni Un 
e proceedings, and aſſigning er- 
rors upon Pe. E, 46 8.77 A, B 
The record itſelf muſt be removed 


* 


The form of the writ 477 U 


45 
Quod coram vobis reſidet we | 


DLE 


2 2 


© 2 S 


S8 


n oa 
OA = 


1 


he in reverſion ſhall have this 
mw. | 47 C 
Diminution certified upon a writ 
of error 57 A, 58 B 
Error in law, how to be —_— 
47 
Where the tenant admits the writ 
to be good, he ſhall not take ad- 
vantage of it in error 48 E 
Error ſhall not be aſſigned for any 
thing which was for a man's ad- 
vantage 48 E 
Upon a judgment in the county 
Palatine of Durham ib. G 
lt lies againſt the king, and the 
proceeding upon it 49 H 
Tor a fault in the proceſs in the 


King's Bench, or Common Bench 


| 49 I 

It lies for an executor or adminiſ, 
trator 50 N 
Upon a bill of exceptions ib. A 


Upon a judgment in Ireland, where 
to be brought 51 E, 56 B 
For making an attorney Where it 
ought not 
Upon an affiſe 1n the country 
5 D, E, A, 58B 


Writ of eſcheat — out of 
London into the King's Bench 
15 B 


Eſcape. Vide Titulo She- 
riff, | 55 


The form of the writ 


337, 339 H, 340 M 


lu what caſes it will not lie, but 

only in intruſion 2338 B 
ltlieth againſt the diſſeiſor ib. C, D 
The king ſhall have it in London 


G, 340 M 
In what courts 1585 339 
for the lands of a felon ib. H 


B 
U tenant for life loſe by default, 


51D 


338 E, F 
In what caſes, and for whom it lies 


LE: © 
It lies not after homage accepted 
340 0 


Eſcheatoꝛ. 


May make an attorney to make 

their proffers 65 V 
May have an under eſcheator 227 
The writ de reſtitutione tempora- 
lium muſt be directed to him 


393 
Eſtrepment. 


The foveral ſerte o do welt mall 


their ſeveral natures 139 U, 140 
N. Y, D 


Directed to the ſheriff 140 X 
Or party 141 F 
It lies where damages are to be re- 

covered 140 Y 
The writ to the ſheriff ib. A 
Who may ſue it „„ 
It lies in an aſſiſe and real actions 

| ib. C 
It lies in a writ of right 141 E 


Who ſhall be puniſhed for it, and 


when ib. G, H. K 
It lies upon a ſcire facias ib. I 
Upon a writ of waſte 142 N 
Upon an attaiat ib. O 
Upon a juris utrum ib 


Between verdict and judgment, and 
before execution 140 C, 141 K, 
| 142 N 


Etate probanda. 


Where this writ is to be ſued 
When to be ſued out 
The form of it 


570 
ib. A 
576 D 


The form of the writ commanding 


the ſheriff to impanel a jury 577 


Excom⸗ 


Ta 


Excommengement and 


Excommunicato capi⸗ 
endo. 


Not to be iſſued forth until a certi- 
ficate made by the biſhop into 
Chancery 144 N 

Or the vicar general 1b. 

After ſatisfaction and certificate 
made, then this writ ſhall iſſue 


forth to abſolve him 145 A 
Execution, 
Execution of a writ of diſceit 22 4 


When a recovery is in an inferior 
juriſdiction, the party may re- 
move the record in the King's 
Bench, and have execution upon 


it 550 B, 556 B 


Execution ſur Statute- 
| merchant, 85 
The mayor ought to certify it into 


Chancery under his ſeal 303 C 
If he refuſeth, how compellable 


ö 304 
How to be certified ib. E, F 
For executors _ * 305 B 
The form of the writ of execution 

304 
Where returnable ib. H 


Lies before all the days are paſt ib. 
The form of a writ againſt a clerk 
ib. 

Sur Statute⸗Staple. 
The form of the execution upon it 


: 306 
In what caſes it lies ib. 


8 


L | E. 
What the ſheriff may do upon it 
The liberate upon it 4 


To a County Palatine, 


Where, and in what caſes it lies 
| 306A } 

The form of the writ - : 307 
Certificate into Chancery ib. B 
Upon the removal of the Chancel- 
lor | | th 


Upon a Recognizance in 


the Tounty betoze the 0 
Sheritt. | 
Where it lies 308 
The form of the writ ib. Tae 
When. the recogniſance to be made Por 
ib. A I; 
Attachment for not doing execution Whe 
ib. BW 
Except the recogniſor deny the 2 
debt 309 
A priſoner in execution muſt be 6 
allowed bread and water ib. C 
. 4 F 
Executio Judicii. 18 
The ſorm of the writ 440 r. . 
Where it lies, and in what * Ihe . 
: 43 A 
To whom to be direted 4j ae 
2 7 nor 
Executors and Admini 
trators. vn 
1 * , reme 
Where they may bring their vi 
of treſpaſs 198 E, 209 MF Ex 


An action of account lies not agail 
executors 267 

They may bring debt for arrears d 

annuity in fee 2781 

When they may bring debt * 
20 


Mn 


it lie: 
Lo wh( 
ttach 


Þ 4 


May have execution upon a ſtatute 

| 8 305 B 
May bring a writ of covenant 341 
0 D, F 

A certiorari lies to them to certify 
the conuſance of a fine 345 B 
Executors in London compellable 


4 to bring in the wil! 462 
7 Ex gravi Querela. | 
a- The form of the writ 4.60 


What it is, and in what caſes it 


lies 459, 
460, 461, 462, < 

To whom to be directed 460 C 
The count uponit ib. 


Ex parte talis. 


308 | 

ib. J The forms of it 301 E, 302 H, I 
nade For whom, and in what caſes it 
. A lies 2arPF 


ton Wi Where returnable 302 H, 303 A 


b. B here upon putting in of ſureties 
- ” 302 1, 303 A 
i WF Err in London. 


From what court it comes, and in 
what court and cafes it lies 5 8 
H, 55 E., 


44. To whom to be directed 54 A, B 
AB The form of the writ ib. C 


A ſuperſedeas thereupon to the 
435 ſheriff , 584 
i S non omnes in the commiſſion 
um ; 85 E 
\ writ to hinder the party from 
removing his goods 57 B 
o Exoneratione Sectæ ad Curiam 

e Baron. ; 
15 be ſorm of the writ, and where 
275 lies 369 A, 370 B.. 371, 372 
Cor reve 2 whom to be directed 371 
280 U tachment lies againſt the lord for 


proceeding after it 373 D 


JJ 


Faits and Gꝛants. 
a OW far the words dedi & 


congeſſi in deeds ſhall make 
a warranty 312 H 


f Faux Judgment. 


It lies upon judgment given in a 
writ of right cloſe 25 A 
The form of the writ 41 B 
In what caſes it lies 411, A, D, 
42 F. H, 43 I. K. L 

Copyholder ſhall have it upon a 
judgment given againſt him 40 H 
It will not lie but where there are 
ſuitors | 40 
The proceedings upon it 42 E 
For baron and feme ib. G 


Fealty, 


The new elected biſhop, &c. muſt 
do fealty to the king for his bi- 


ſhoprick | 392 B, 394 
Wha be certified, 4 where 


i 394 B. C 

It is not recoverable in à ceſſavit 

4811 

When to bring his writ of | right 

I B, 2 C, D 
Feoffment. 


The feoffor ſhall keep the charters 
| | 324 G, I 
By an indiot, or non ſane Memory 


468E, F 
Fines, \ 


Forms of the writs of covenant to 
levy fines 343 F, 344, 346 C 
| 3 E The 


1 
145 J * 


: 13 
y 4 


The form of a dedimus to take a 
ſine | 344 G 
For a judge of the King's Bench ib. 
For ſeveral writs of covenant ib. 
How to be levied for him in rever- 
ſion 345 
Quid juris clamat, per quæ ſervi- 
tia ib. 
A certiorari lies to certify the co- 
nuſance ib. B 


A fine for lands in capite 346 C 
Fines le Boy, 


Upon the writ de ſecuritate pacis 
| | 183 A 
What fines are paid upon ſuing 
out of writs 218 
The jurors in attaint ſhall be fined 
and impriſoned 252, 253 
When the defendant pleads non eſt 
factum, and it is — againſt 


him, he ſhall be fined 282 P 
Forcible Entry, 


What it is, and where the writ 

lies 560 C, D, 561 B, C 
Who only can have it 560 E 
The form of the writ 560 F, * 


Ii lies not where a man hath a title 
561 H 

What ſtall be recovered in it ib, 
A, B, 561 D 

What ſhall be a good plea ib. D 
Where the . ſhall pay tre- 
dle damages | ib. 


Formedon in Beverter, 


Where it lies 337 A, 503 E, E, 


504 A, B. 505 E 


E 8 3 | 
Where the lord ſhall have it 447 B 


The form of the writ 503 E, F 
504 A, B 
In the count the eſplees muſt be 


laid in the donor and donee ib. 


| C 
Where the eldeſt ſon is to be men- 


tioned, although he was not 
ſeiſed ib. D 
Where he is not to be mentioned 
> 0 


Fozmedon in Deſcender. 


Where the heir ſhall bring it upon 
an alienation by the haband of 
his mother 447 

In what caſes, and for whom it 
lies 486, 487, 488, 489, 49, 

; 491, 493 

For the heir of a parcener or le- 
nant in gavelkind 493 B 

Of what, and againſt whom it lies 
486 L, 487 A, B, 488, 489, 

&c. 498 B 


The form of the writ, and how the 


heirs in tail are to be named in 


it 488 D, 489 A, 490 4 0 


With the pedigreo 4 


491 H. K, 495 B 


For the heir of a parcener, or ga- 


velkind tenant 493 
The aunt and niece may join in it 
490 H 


The grantee of the reverſion ay 
have it I 
Where it lies for the heir of a co. 

parcener and tenant in gavelkind 


| 492, 14 
The formedon in deſcender, c 
inſimul tenuit, ſee in title infi- 
mul tenuit 4 


Foreſts and Chales. 
When and by whom the verderon 

are choſen 383 

rr Fre 


Fol 


*: A 


Frech Foꝛte. : 


For whom, and where it lies 15 C, 


what writ he will +4; 8 


Gard, See Title ILivery, 
NE in ward to the king ſhall 


not during his wardihip do 


n juit and ſervice to any lord 369 
of A, 370 B 
7 | 
it | | 
\ W_ Guazdian in Socage. 
5 May grant the wardſhip over to a 
| ſtranger > 336P 
10 May have a droit de gard 326 H 
3 Account lies againſt him 266 B, 
in 
9 Gavelkind. 
B W lhe writ of nuper obiit lies be- 
0 tween co-heirs in gavelkind 456 
n it A writ of mort d' aunceſtor doth 
— 1 lie between them becauſe 1 
e privity 485 
A Where the writ of inſimul 5 
10 lies upon an alienation made by 
15 one them 497, 498 
4% erranty de Charters, 
| See Title Warrantia 
. Chart æ. 


Garrantp de Jour, See 
itle Warrantia Diet. - 


Gants, Vide Title Faits, 


F 


29, 30 
Proteſtation to ſue in the nature of The grants of a ſtewardſhip 604 


- 


Gzants le Roy, 


How the king muſt grant an an- 
nuity, otherwiſe it is void 358 L 


The king's covenant by indenture 
upon borrowing of money ib. 
Grant of the next avoidance ms 


A grant of a penſion to a chaplain 
quouſque, &c. 
A grant of a pardon to the king's 
enemies 


Glebe, 
The parſon is not to be diftrained 
upon his glebe or in the highway 
| 401, 402, 403 
heir. 
EBT againſt a man as heir 


275 B, C, 271 


But debt upon bond, as heir, will 
not lie 2771 
Where the heir ſhal] bring debt 
278 M 
Where he ſhall bring his quod per- 
mittat a 
Where he muſt acquit the meſne 
. 1 319 T 
When the heir in tail ſhall bring 
detinue of charters 324 
He ſhall have the charters, and not 
the executors ib. I, K, L 
When and where he ſhall be in 
ward. See from fol. 325 to 337 
Where chargeable in a writ of an- 
nuity, and where not 8F 
During his wardſhip he ſhall not 
do Kit and ſervice to any lord 
369, 370, 371 


3E 2 Where 


4 


605 A 
ib. B 


„„„„„ͤĩ 


Where he ſhall have his ſur cui 5 = form of it 
„ There it muſt be done, by a wo 
Where he fhall Lo his TT 2 5 
aunceſtor 451, 453 HI Bo: | | 
454 E, F ] 
The heir of one of non jane me- Homine e replegiands. | 
© mory may have his writ of _ 155 1 
non fuit compos mentis 467 F What it is, who may have 1 it, and 1 
May have his Tur cui ante divor- when | 152 E, E 1 
tum 471 K The forms of the writ 152 
May have a cauſa matrimonii pra- Where the party is claimed to be 7 
locuti * ib. C villain 153, 154 F, G, 155 B It 
May have a writ of entit in caſu So if the defendant claim the plain- . 
proviſo © © | 473 A tiff for his ward 153 
May have a writ of entre in conſi To the conſtable of the cinque 
mili caſu 476 B, D, F „ ports ib. A 


Where he ſhall. have a writ of en- To the keepers of a foreſt ib. E W 
tre ad communem __ 477 A, Offences in the foreſt m : 


| Shall RG a writ of contra forma To a park within a foreſt ib L 


collationis 484, 485 Recogniſance, how long to conii 
Where he ſhall have his formedon pe ib. A 0 
in deſcender 86. 437 Upon an eſloiner returned by the 


Where the heir in tai lia. ſheriff, a capias in witheman 
TCL Call be tn ' ſhall iſſue forth to take the de- 


1 6:6 8 1 5 12 4 25 ; 3 555 ſendant's body, although a peer, T 
$15), | and upon a non eſt inventus, : 
* .  comburends:- 5 1 5 _— againſt his * 1550 N 
Where this writ lies, and, inguhat . _ 

caſes Ol 
Ups _ MR. go | Jviot, To 
pon what ee and before 
5 W HAT mites ſhall be take 
m_— og ; : Gag - to be an idiot 532 
Homage, & Homagio A In what caſes che writ de 1djota 1 IN Ind 
quirenda lies +. 5304 
Homape aungeſtrel doth of itſelf The form of the writ, , and u 
imply a 2 * F whom directed 531 B,4 'Th 
| Accep tance, of, homage is a good The idiot may, after inquiſſia In. 
Fa tg a writ of eſcheat , 40 found, have a Writ to come i 1 
Ir is Te NBC” in a Wk cuſ- Chancery, or before his nuff Us, 
toms And ſervices 7 EY in council, where the buline! Þ 
1 js Rot recoverable. upon a a © ſhall be re-examined. The her 
vit 16 of an Idiol if he be of. full in 4 
Were the writ de komaols be may ſue out livery. + 55! RE 
ede Res 2 80 601A root = Thi 


bY. bog { 8 2 125 8 
nl WE RP Fa : | lden 


taken 
532 Þ 
ta in 
530 4 
nd t0 
B. 4 
16tion 
e 1000 
najeſty 
ch 
e he 
ill 3g! 
3750 


* 4 
> 
[dem 
„ 


The form of 4 5 w rit 


8. 


Idemptitate nominis. 


In what caſes, and for whom it lies 


598 E 
The form of it 5 ib. 
To the ſheriff and eſcheator ib. 


To the barons of the Exchequer 
fo whom to be directed 60 B 


It lies where the proceſs is upon an 
indictment g ib. C 


3 


deri 


What it is, where it lies, and foe 
whom 0. F, G. 104 B, 
Me 105 D, E, F 


The fn of” a writ of indicavit 


105 - 


It muſt. be ſued before 3 
given 

lt lies not until a libel ibis in 
the ſpiritual court, &c. 105 D 

For what it lies ib. D 


Induction, 


b 


Where it lies for the lord upon an 


599 KA 


Lies only ſor him that hath = 


Cannot have a quare impedit _ 


Waſte lies betwixt tenants in 3 


Induction is a temporal act 111H 


Inſimul tenuit. 
The form of the writ 


lies ; 


I what Se — 7 5 


F. 498 A 


Intruſion de Gard. 


330 B 


PF B 
In what caſes, and for whom it 


ib. 


3 
How they ſhall do ſuit and ſervice 


Where they purchaſe of the king 


L 
What it is, and where it * ib. A, 
| BC Þ 
It lies againft the:heir ib.D, E 
Jntrufion, 


eſeheat | 338 B 
We? it "Bleu, | in what caſes, and 
or whom 468 E, F, 469, 470 
The ſeveral forms : 1 lb. 
Aunt and niece may join in it A 


fee ſimple 479. D 


Jointenants and Ce- 
nants in Common, 


each other 


mon ; 135 D 
Where one tenant in common may 
bring treſpaſs againſt the other 

208 H 

One merchant may bring an ac- 
count againſt his companion 267 
D, E, 271 G 

A writ de reparatione faciend lies 
between them, where they 'do 


not agree to repair. 295. 1 


378 


The wife of a tenant in AE 
ſhall be endowed 3851 J 
But the wite of a jointenant thall 
not 52 K 


373 D. 378.B 
Where the writ of contribution for 


\ repairs lies between them 295, 
296, 375 B 


by licence, the other ſhall have 
ouſter le main wing 577 G 


Ci — 


1 83 


Journeys Accounts, 


It lies in an aſſiſe of darrein pre- 
ſentment 74 C 


Juſtice del Peace, 


May commit vagrants to priſon 


390 B 


Judgment, 
Judgment in attaint 246 H, 252 L 


Juſticies. 


The form of a juſticies in account 
| | 267 G 
In debt in the county court 27; H 
In ſecta ad molendinum 285 A 
In droit de gard 326 F 
In dower unde nihil habet 347 
In a writ of cuſtoms and ſervices 


In a writ of annuity 356 


Juris utrum. 


For whom, and in what caſes it 
lies, and when 113R, A, B, 
| C., D. E 
A parſon or vicar may have it 
againſt thoſe which are ſeveral 


tenants 114 M 
The form of it ib. N 


Two prebendaries may have it 115 
O, 451 J. 
Where there are moieties 115 P 
Upon alienation with warranty ib. 


A 

For the vicar againſt the parſon for 
the glebe | ib. B, E 
Bar by judgment by default ib. D 
Recovery in ceſſavit no bar ib. F 


354 B 


, 
8 . 
* 1 


For the chapel g 
How to be naw 


Lacbes, 
MAY bein an infant and feme 
covert 811 


Lapſe, Vide Tit. Preſent- 
ment, 


If infants or feme coverts do not 


preſent within fix months, there 
will be a lapſe 81T 


Upon refignation it cannot be until 


notice 5 82 H 
Or upon refuſal for non: ability, 


Labourers. 
The forms of the writs upon the 
ſtatutes of labourers 338 B, 389, 


390 

In what caſes it lies, and for whom 

388 B, 389 C, 390, 39! 

He that ſerves in => winter muſt 

ſerve in the ſummer 390 A 

Who may be retained ſervants ib. 

C, D, E, 392 N, 0 

What retainers are good according 

to the ſtatute 391 F, H, K 

Who ſhall be compelled to _ 
| | 1 

What are good cauſes 8 depar- 

ib. 


ture FEE . 


Leaſes, ILefſoz, LLefler- 


What remedy the leſſee hath to n. 
cover his loſt poſſeſſion 45, 
Where 


J . © .. a.” 


- $ & k ® 


Where the leſſor ſhall have his ad 
terminum qui præteriit 464 


Leet. 


The form of the writ to diſcharge 
a man from coming out of one 
leet into another 

Attachment lies againſt the party 
that diſtrains afterit 375 

Who are not compellable to come 

5 ib. C, 376 B,. C 

How often compellable 377 


Leproſo amovendo. 


What it is, and where it lies 3 34 | 


The form of the writ ib. E 
For what lepers only it lies ib. G 


Levari facias. 


The form of it, and in what caſes 

it lies | 593 
When it ought to be ſued 594 G 
A ſicut alias levari facias, where it 


lies, 594 H 


Directed to the biſhops againſt a 


ſpiritual perſon 1b 


To the ſheriff where he hath pur- 
ib. 


chaſed lands 


Libertate probanda. 


The form of the writ 178, 182 
pon what it lies, and how to 
count thereupon 178 G 

Where taenter his plaint ib. A 

It muſt be removed before the juſ- 
tices 179 A, B, 180 E 

Two may join in it 180 C, 181 

Where he ſhall be inſranchiſed 180 

F, G, 181 A 


Abatement of the writ 181H 
he proceſs ib. N 


374 B 


The form of the writ to bring the 
king's villains back to his manor 
182 E 


Libertatibus allocandis. 


What it is, and where it lies, and 


for whom | 523 B 
The form of the writ 524 
May be ſued to the juſtices of the 
foreſt i | ib. 
It lies for a corporation ib. 


' Livery, 
The heir ſhall have his livery as 


well upon a commiſſion, as a 
diem claufit extremum 


| i 570 
Before livery the heir ſhall have a 


writ to the eſcheator to prove 
his age „ 
The form of it ib. 
Where the ward dies, and his heir 
is within age 


The form of it 


nant in ſocage ought to ſue out 
his liver 


C, 886 
For the heir of an FILL ; D 


How, and when the heir msll fue 


out livery 


575 E, 588 C 


That coparcener which firſt comes 
of age ſhall ſue out livery 576 F 
Where the heir ſhall be in ward tod 

the king and a ſubject at ong. 8-2 


time | ib. 


Where livery poſt mortem pat tis 
& matris lies, and for whom;- 
. © y 
The form of the writ of livery - 
ter the death of tenant | 


curteſie ib. K 
For whom, and in what caſes 


lies 578, 5295 


The form of the writ of livery 


ter the death of tenant in dg 


573 E 
3. 


1 * f 
Where the heir of the king's t: 


E 1 i + 


ine 1 
Aſter the death of tenant in tail, 
and for life | 579 B 
For the heir in tail + |S 
For lands by petit ſerjeanty ib. B 
For the aunt and niece to make par- 
Jͤͤ 57. 83A 
To make void a former livery 583 
A writ of livery and partition to 
the eſcheator upon a partition 
made in the Chancery 584 
After the death of a tenant by the 
cartely _ SB 
For the lands in ſocage ib. 


London. 


Where wills made by a citizen of 
London thall be proved 461 H., 

1 463 A 

A writ to compel thc executors to 
bring them in ö 


* Mainprite, 


BY mult be put in body for 
body, upon 1 an au- 


dita querela 240 F, 565 D 
It may be put in for him that ſues 
an attaint | 243 D 
Where the demandant in an aſhſe 
muſt find ſureties 411 C 
What the writ of mainpriſe 1s, and 
where it lies 363 G,. C 
The form of it £ 1b. 


Where a perſon of good fame is ac- 
cuſed by an approver 564 D, E 
For the acceſſory, until the princi- 
pal is convicted ib. E 
Where a felon is in cuſtody by the 
king's commiſſion, he ſhall have 
It upon putting in bail in Chan- 
cery, body for body 564 F 
V pon an indictment before juſtices 


of the peace ib. G, H, LK, 5; 

: S EY FIETY $2 $1 C, «&6) 

It lies upon an appeal of 8 

| EE: 65A 
What perſons are not bailatye Fo 
VVV 
For the conuſor of a ſtatute-mer. 
chant where the money is paid 
%%% 8 1 65 D 
It lies not where a perſon 5 | — 
demned in an action 506 E 
Two juſtices of the peace may hail 
feln ib! 
The marſhal of the king's houſtold 
cannot bail his criminal priſon- 
ers ib. 


SMandamus. 


The form of the writ 09 
It lies where the king's tenant in 
capite dies, and no writ is award 
ed againſt the heir within one 
year aſter his death ib. 


Marchalſea. 


The juriſdiction of the marſhals 
court, and what actions on., 
and againſt whom are determin- 
able i, #50 546 B, 54) C 

A prohibition to it 547 

Where the plea is diſcontinued by 
the king's removal ib. 


Affirming the juriſdiction of that 


court ſhall be no eſtoppel 540 A 


Mater and Servant. 


Where the ſervant is diſturbed, and 
the maſter ſhall bring the action 

: 207 E. G 

Where cattle are reſcued from the 
ſervant, the maſter ſhall br 
the action 228 E, 230 


Account lies not againſt the app” 
tick 


In 
TI 


CT 
tice, but it lies againſt a ſervant 
272 D 


Where the ſervant's contract thall 
bind the maſter _ 277-G 
The puniſhment of the ſervant that 
will not ſerve his maſter 282 B, 
3888, 389 

See the expoſition and writs upon 
the ſtatute of labourers 38g, 
390, 391 

What covenants ſhall bind infants 
and other fervants 390, 391 D, E 
What is a good eaulſe of departure 
for the ſervant . L 


Melius 3 


In what caſes, and ſor 5 it lies 


he a 573 D 

The form of it 572 A 
Meine, 

The form of the writ 316N 


Only one eſcuage ſhall be paid for 


lord, meſne and tenant 190 K, 
191 3 
The proceſs in it 320 A, B 


For whom it lies, 


caſes 316 M, N, A, B, CD, 


Ia what courts 317 

It may be removed ib. A 

The cauſes of acquittal ib. A, 9 
C, D, 319 F, 

Where he ſhall not recover * 


mages 317 E 


Where damages ſhall be recovered | 


ib. H 

Where againſt him in reverſion ib. 
- - dM 

What is a good bas in it ib. H, I 


It lies for huſband and wiſe ;b. 1 
| Againſt the heir 1b. L 
For the tenant 319 M 


W here a diſtring. ad acquietandu. n 
ies 


a 
— 
B ; : 


E13 


Forejudger 
Who ſhall have the wardſhip of 
the mene 327 K 


Moderata Anfers dt. 
The form of the writ 172 A, 175. 
B, D 


What it is, againſt whom it lies; i in 
| what caſts, and out of what 
court it iſſues 71 


175 B 

The amercement muſt be affeered 

174 . -K, D 

Why miſericordia ib. H, K 

Where divers deſendants ib. „ G, 

K 

Eſtreats ib. K, A 
Monſtraverunt. 

The ſorm of it 32 G 

In account 208 H 


and in w har 


31 318, 319, 320 
773 | N 


id , © 


The nature of it, in what caſes, 


and where it lies 31 D, E, F, 
| — 1D 
It lies in account 268 H 


The lord not to diſtrain after a 
monſtraverunt 32 B. C 
Count upon the monſtraverunt 34 
A, 35 B 

There muſt be a certificate I it 
| out of Domeſday Book 35 C, D 
The form of the certificate ib. C 


Moꝛtmain. 


Lands cannot be alienated in mort- 
main without a writ of ad quod 
dampnum 509, 510 
In what caſes there may be aliena- 
tions in mortmain, and where 
not, and the manner thereof 311 


512 
Natiro 


3 


319 V, 320 A, B 


+ 6: § 


Nativo habendo. 


HE form of the writ 178 E 
Where it lies, and for whom 

176 A, 197 B 

The writ de libertate probanda is a 
ſuperſedeas to this writ 177 D 
What the ſheriff may do upon this 
writ 177 


Ne admittas. 


The ſorm of it 87 G 
What it is, where it lies, and for 
whom 87 F, 88 H 
It lies as well for the defendant as 
the plaintiff ib. H 
The writ againſt ne admittas 


and Allirma⸗ 
tive. 
Witneſſes cannot prove a negative 


244 H 


Megative 


Ne injuſte vexes. 


The form of the writ 421 F 
In what caſe it lies, and where 21 

C, 23 C, D 
It is always aunceſtrel ib. 
The count upon it 22 H 
The deſendant's defence and count 


Tt 22H 
The miſe ſhall be joined in it 23 A 


Niſi prius. 


An attaint lies upon it 242 N, A 
Where it ſhall be granted in a cer- 
tificate ſur aſſiſe 425 H 
Not to be granted where the king 
is a party without a warrant 


ib. 


from himſelf or his along 
5 6 

Upon iſſues joined in the Kia 

Bench and Common Pleas 54; E. 

They muſt have an aſſociate ib. E 


Nolle proſequi. 


Nonſuit aſter appearance in attaint 
is peremptory 2840 


Non ponend in Aſſiſis & Juratis. 


The forms of the writ 385, 386, 
55 : 335), 388 
In what caſes it lies, and for whom 
| 384 A 

By whom it may be ſued 385 C, 
D, 386 E, AB 

Who are not to be returned upon 
juries 8 388 


Non-tenure, 
It is a good bar in attaint 245 C 
Nuper obiit. 


Where it lies 19 G, 455, 456, 457 

The form of the writ 455, 45 

Non-tenure ſhall not abate 456 D 

The aunt and niece ſhall not jon 

in it 457 K 

Voucher and view doth not lie 10 
ib. 


Nuſance. Vide Afliſe de 
Nudante. 


A proclamation againſt nuance i 
ditches and rivers 407 B,. 4300 
Where an action of the caſe lies 
and where a writ of nuſance 405 

| G, 432 

What writs of nuſance are vic!” 
tiel 5 1 


2 — 


Vf. 


The form of the writ : 
Where a quod permittat hes for it 
ib. 


In what caſes an affiſe of nuſance 


lies | ib. D, E 
Lies not for tenant for years 430 G 
'To cleanſe the highways Is. 


| Dath, 


heme: requiſite upon a writ 


de ſecuritate pacis, and 


where not 188 H 
The ſheriff ſhall give the coroner 
his oath 381 N 


Obligation. 


How the bond for ſurety of the 
peace taken before the ſheriff be- 
comes a recogniſance 186 D 

The taking of a bond diſſolves a 
ſimple contract 281 M 

An obligation not made in 2 
upon parchment or paper is _ 

283 

How the cler muſt be qualified that 


takes obligations upon ftatute- | 


merchant 


384 E 


Dffice and Dfficers, 


An entry in le quibus lies for an 

office 444 E 
Mdinazp. 

May bring treſpaſs for thoſe goods 

he hath to adminiſter as ordinary 

209 M. 276 


Debt lies againſt him and his exe- 
cutors i 275 D 


Debt lies not for b rdinary 278 | 


We 


| The form of it 


Þ 


 Dzphan, 


The mayor and aldermen of Lon- 


don ſhall have the cuſtody of the 


city orphans 334 G 
They may commit the cuſtody to a 
guardian ib. G 


le may bring a raviſhment de gard 


ib. H 


Dyer and Terminez. 


What it is, and where it lies 253 
B. 255 26 A, BC 


254. 257, 258 
Of what offences it may inquire 


250 D 


The form when directed to the ſhe- 
riff 254A 
It lies againſt a merchant- ſtranger, 
that ſeized the goods of one of 
our merchants 3260 © 
The form of the writ of affocia- 


tion to the juſtices of Oyer and 


Terminer 284 B 
Tho form of the writ of ſi non 
omnes | 255 C 
Aſſociation may be made aſter aſſo- 
ciation ib. D 
The derth of any of the commiſ- 
ſioners, doth not diſcontinue their 
commiſſion 255 D 


It lies to bring collectors of toll to 


account 272 F 
Where treſpaſs is done in the con- 
fines of two counties 255 E 
For treſpaſſes 
It lies where goods are taken out of 
a ſhip broken by tempeſt, and 
not wrecked 256 C 
And where goods are wrongfully 
taken from any perſon, he ma 
have it, and a writ to the ſheri 
| to 


256 B, 267 H 


© a» 


to take the goods into his cuſ- 
tody 256 C 
Againſt him that hunts in the park 
of a bithop in the time of vaca- 
tion 257 G, H 
Where the ſea wall is broken, and 
che ſewers and gutters ſcouring 
| 258 


A commiſhon ex parte talis 260 


Pardon. 
B a pardon can be 


granted in a defendendo, the 
record muſt be removed in Chan- 
cery by certiorari 558 F 
Upon an outlawry after judgment 
in aſſiſe the party cannot have 
his pardon without a certiorari 


1b. & 


Pazceners, and Partiti- 
one kaciend'. dee more 
in Title Fozmedon in 
Deſcender 486 


Where they may have writ of pro 
exoneratione ſectæ ad curiam 
eom' vel baron' ſo long as they 
hold under the king 371 A, 


5 7 
Which of the parceners tal do 
fy 
Where they ſhall have a writ de 
contributione faciend*apainſteach 
other | 378;. 379 
Cannot have a mort d' aunccſtor 
againſt each other | 
But they ſhall have a nuper obiit 


They may join in a writ of intru- 


ſion | 469 H 
The form of the writ 142 R 
The proceſs in it 136 M 


372 C, 373 E, 378 


455 L 


rears of an annuity - 


. 


The parcener ſhall have a rations. 
bili parte againſt the other 19}, 

| 20, 21A b 

That one ſhall have fee. ſunple 
and the other intailed lands or 
goods 5 5 144 M 
Two coparceners of an advouſon 
76 A, B 

The eldeſt ſiſter ſhall have the fir 
preſentation 50 M, 81) 
Two partners of an advonſon 
where ſeire faeias lies after par- 
tition dg C 
Uſurpation upon them 951 
The form of the writ where they 
are in by ſeveral titles 1425 
In London, and to whom directed 
143 B 

For jointenants; or tenants in com. 


mon ib. C 
dee, id, 
It may be made in Chaneery ib. 
585 


Of an advow ſon or reverſion 143 


: | ) 
Shall bind the wives, if equal ib. 


Upon a partition in Chancery th: 
infant may bring her ſcire _ 
85 F : , Ib. I 
One parcener to have it one hit 
year, and the other another, 2 
held good 1441, K 
They may make it for life w__ 
. * FE 15. 


Pardon and Uica?, 
The ſucceſſor of the parſon . 

bring error or attaint 1140 
He ſhall have a prohibition agaish 


his partner to hinder waſte ib 


EY What writs a parſon may hav? 
455, 455, 457 


and e contra ib, L. M, 116. 
Ew tis 401, 402, 403, 4) 
Where he may bring debt 25 
280 


Pati 


7 the 


So likewiſe in debt 


EE A SB  & Mm 


Patron and ordinary may in the va- 
cation charge the church with an 


annuity — 
Not compellable to come to court- 
leets or torns | 375 C 
Clerks may be returned vpon juries 
386 B 

Muſt not be diftrained upon his 
glebe, or in the highway 401 
[s not to be elected into the office 
of a bailiff 405 B 
Shall not be charged for their ſpi- 
ritual goods to fifteenths 406 A 
Spiritual perſons ought not to pay 
toll, pontage, &c. 519 F 


Perambulatione fled, | 


The form of the writ 339 E 
Where it lies 219. D 
Where returnable _ 310 A 

ib. C 


Certificate „ 


* 
Pone. 


To remove a writ of right 8 C, D 
To remove a writ of right of dower 
16 E 

The form of a writ io remove a 
replevin 160 M 
Out of what court it. comes, and 
in what caſes it lies ib. M 
Form of the writ for the defendant 
in the replevin 160 A 
Muſt ſhew ſome cauſe in his writ 
| - "2b. A 

What cauſe the plaintiff muſt ſhew 
2 


| I: lies ſor the plaintiff in a writ of 


account without cauſe ſhewn, but 
not for the defendant 268 G 
2731 
ies to remove a writ of admea- 
ſurement of paſture 292 F, G 
0 remove a writ of meſne 317 A 
o remove a writ of detinue 324 D 


a » 


To remove a writ de droit de gard 
| | 320 G 

A writ of admeaſurement of dow er 
yon. 349, 350 

To remove a writ of nuſance 429 
Wy 


Poſt Dilleiſin. 


The form of the writ 439 
Where it lies, in what caſes, and 

for whom ib. 441 D, E, ib. A 
Double damages 439 
The ſame puniſhment as in rediſſei- 


ſin 440, 441 E, 441 A 


Non: tenure is no plea in it 442 


Where the inqueſt ſhall be taken 
by his default 439 


Præcipe quod reddat in Capite. 


How to ſet in order whatſoever is 
demanded in a præcipe 4 
If the tenant will ſhew forth a 
22 in capite of lands not 
olden of the king, the party 
rieved may have his ſuperſe. 
9 in Chancery 6 D, 9B 
What it is, and where it lies 19 
, F G. . 1. 1 
What 10 plead, and how 11 L 
How to count and alledge ſeiſin 11 


It lies after the demandant is barred 
in an aſliſe or other real action 


; ; , 4 11, 25 
It may be in a ſecta ad molendi- 


num 


285 A 
Paerogative, 
Where thoſe that hold under the 


king ſhall not be diſtrained, to 
do ſuit and ſervice to other lords 


369, 370, 371 
Where 


EFV 
Where the king's tenant ſhall not In what courts returnable 1 D Pre 


alien without licence 404 A After aid- prayer of the king 359 c 
Where a woman endowed of ca. E, 360 F, 361 C Pre 
pite land ſhall not marry with- In an aſſiſe after new Judpes are 
out licence 403, 494 made, and before judgment given Pro 
The king by his prerogative ſhall 3611 

have a corrody 1n an abbey of Upon aid-prayer if the king hath ln 
his own foundation 525 A, B no title, there ſhall be a proce- In a 
| : 1 dendo 5 362 C 2 
ege inconſulto 63 D, E DA 
Preſentment. 8 e 

ö | : | [ 
Who may preſent, and when 78, Parco frac. TY 
7 a In a 
Guardian in ſocage cannot ib. 8 The form of it 220F Wh: 
Where the monks ihall preſent Where it lies 228 In a 
| | - :9q V Who ſhall have it ib. E In a 
By whom the vicar ought to be It is vi & arms ib. F Upo 
preſented ib. A The rows - > writ upon a dif- . 

The kino epeal his preſenta. treſs by the ſervant ib. G [ 
51g San 5 When the diſtreſs is for an amerce- "tha 


tion, but a common perſon can- 
not | ib. C ment 8 229 


Where the ki ay preſent 8 Form of the writ for the queen ib. Th 
0.8, 5 7 T. G, 80 H, K. Baron and ſeme ib. B a 
81 R, ib. A pf 


Uſurpation between coparceners Pledges & Plegiis acquietandi. | In a 


ſhall not prevent a quare 1wpe- If the heir bring an affiſe of mort 8 
6 


dit | 801 , d 
Two benefices without a diſpenſa. eee e ſhall not 3 1 
s K. 58 avoidance ib. L The form of the writ 321 U 
The third part of an advowſon is Where it lies 321, 32 In a 1 
the third 1 81 & Without 3 321 D Jp 
Baron and feme by purchaſe, ſuf. In what courts ib. D nac 
__ , fera —_—_— > Th diſcharge a man of an account WI 
Infants and feme coverts muſt pre. 125 ib. E nay 
3 e fix "ng onths - . 5 The ſurety not to be diſtrained fo Upon 
entment by a ſtranger 2 e 
The * ſhall — to _ long as the principal is able 3% Upon 
king's livings under twenty marks Ihe c TRY 5 6 
y may plead it 1 
83 K Debt lies upon à becoming plecg 1 = 
Procedendo ad Judicium, without ſpecialty | 203 
The form of the writ 359 B, ET — | 
| 545 D Proceſs, 


a iy N _— 0 The proceſs in audita querela aw 
1 , , * 5 » » : 


T7 n i K 


Proceſs to be awarded upon a writ 
of Oyer and Terminer 259 
Proceſs to outlawry lies 1n account 


| 
268 H 
in a ſecta ad molendinum 
| Proceſs in a 3 D 
In a quod permittat 289 F 
In a — of meſne 320 A 
0 In a writ of ward 337 
7 In a writ of eſcheat 340 
In dower, unde nihil habet 346 


In an admeaſurement of dower 349 


In a writ of annuity $359 A 
na contributione ” FOR 379 D 
8 In a decies tantum 397 F 
E In a writ of champerty 398 B 
F Upon a proclamation not to com- 
f- mit a nuſance 408 
G ln a certificate ſur aſſiſe 425 G 
e · In a writ of aſſiſe of nuſance 430 
b i. 
| 


The proceſs in a fine aſſenſu capi - 

tuli 451 
ln a mort d' aunceſtor 434 G 
nls a quare ejecit infra terminum 
ort — 
ln a cui ante divortium 


nd . * 9 471 M 
53 lu a cauſa matrimonii PRO 
472 
nx ln a writ of entre in caſu proviſo 
'D u . 474. E 
'D In a contra formam collationis 485 
” la a writ of aiel 507 
% Upon a writ de tolnet, quiet. eſſend. 
1 8A 


51 
5 Upon a writ of forcible entry 561 
G 


In a writ de admenſuratione paſ- 
turæ 292, 293 C 


Hꝛoclamation. 


The king may by it command any 
8 to ſtay within his king- 


ceſs 193 C 


Againſt the biſhop, if he does not 


it 
It lies to the ſheriff that he hinder 


The writ to make proclamation, 
that none caſt filth in ditches or 
rivers near cities, &c. 407 B, 

| 430 D 
Pꝛohibition. 

Upon the miſe joined upon a writ 
of right in a court baron + = 

Againſt the lord, quod ne injuſte 

vexes his tenant ib. E, F 

Where the writ of indicavit lies 

| no E 

What it is, and where it lies, and 

againſt whom 93 H, 94 A, B, 
C, 401, 402 E 
When directed to the ſheriff 94 = 


For the tenant againſt the lord, and 
lord againſt the tenant ib. A, 
B, C, D 


hold plea of an advowſon 94 D 
Where the king ſhall have it 98 


It lies upon a ſuit in che ſpiritual 
court pro catallis & debitis 95 H 
Or for a lay free 40 l, 98 I, 100 
O- for ee 
r tor treſpaſs, &c. M, . 
| y 99 H, 102 G, 7 A 
Where the king's tenant ſhall have 


the ſpiritual court from exacting 
things contrary to law, of the 
king's ſubjects ib. A 

Although a debt is acknowled 
in the ſpiritual court, that ſuit 
ought not to be brought there, 
except in caſe of marriage, or a 
will 97 C, D, F, G 
It lies upon a modus decimandi 95 
G 


Where a ſecond prohibition ſhall 
be granted 8H 


45-4... „ 


r 
Upon a compoſition 98 L 
For the king to the ordinary, that 
he ſhall not viſit his hoſpitals 98 
A 


So where a common perſon is foun- 


„ ib. B 
It lies after a recovery in quare im- 
pedit | N 


It lies upon a citation de violenta 
manuum injectione in clericum 
Far defamation ib F 


cated for ſuing out a prohibition 
without a legal cauſe 99 G 
It lies for the clerks or any other 
officer in chancery, that they 
ſhall not be ſued elſewhere ib. 
| | 1 
Where two patrons preſent 100 K 
Where the patron is diſturbed by a 
ſtranger ib. L 
Where the a recovers his colla- 
tion to any church, and is after- 
wards diſturbed by appeals, &c. 
this writ lieth ib. M, N 
So if the king hath a writ to re. 
move the incumbent, and he ap- 
pal 5 101 A 
If a common perſon recovereth his 
preſentment, and . afterwards 
there is an appeal, it lieth for 


him „ 101 B 
Fot citing the king's incumbent to 
Rome | .:4.--ub. © 


Upon a ſuit for breach of oath ib. 


D, 100 1 

It lies for not granting a copy of 
the libel 1 . 102 

To ſtay a ſuit upon a deviſe for 


lands b 102 F 
Where there is a citation after a 
quare impedit ſued ib. I 
Where it lies upon a modus, but 
not upon a grant ib. K 
Where upon a matrimonial con- 


tract, and where not üb. A 


It lies where a man is excommuni- 


D- K: 


It lies. not for executors when 
are ſued 103 B,. ) 
Where there is a ſuit between two 
arſons ib. E 
It lies for the king's chaplains, 
when they are cited by the ordi- 
nary to be reſident upon their 
bene fices „ 4&0 
It lies againſt him that ſues ano- 
ther out of the realm 104 H 
And againſt him that purchaſeth a 
citation from the court of Rome 
| ib. [ 
If an inferior court arreſts or at- 
tacheth the goods of a perſon 
out of their juriſdiction, this 
writ lieein 106 F 
The form of the writ ib. F 
That tenant in dower ſhall not be 
diſtrained for the debt of her 
huſband . Oe” 
The form of the writ ib. 
It lies where in the county-cour: 
the debt, &c. is above forty ſhil- 
lings We 107 A 
The 5 of the writ - ib. 


So where there is five pounds due, 


. and ſeveral plaints are ſued upon 


It, this writ lies | ib 
It lies after judgment and execution 
| 109 


Where the plaint is of treſpals 
vi & armis, this writ lies ib. b 
The form of it ; ib. 
Upon a ſuit for charters which con. 
cern the inheritance. ib. Þ 
The form of the writ ib 
For ſuing a detinue for charen 
(which concern land) in itt 
county court 33233 
To the marſhal's court $47 


Peotection, 


The ſeveral ſorts of protection, and 
in what caſes they are allon 


F , VIV, Þ1E, F, G, H, 
65 B, 66 C, D j 67 4.5 
8 Who 


— ETC WD IR on KI * 


HH SA 


T 
Who may caſt it 66 G 


In what courts to be allowed 66 K 
For infant or feme covert 67 L 
For merchants or collectors, &c. 
| 67 D, E, 68F, G 

All clergymen may ſue them out 
for themſelves and fermors 69 A 
That the tenant in the king's ſer- 
vice is not ſufficient to prorogue 


an aſſiſe 301 H 


ꝛeſcription. 


A man may preſeribe to have coni- 


mon appurtenant 419, 420 N 
A preſcription to be diſcharged of 
toll, murage, pontage, &c. and 


held good 518 J. 519 D 


Quare Eiecit infra Ter- 


- minum, 


TE form of the writ 458 
In what caſes, and for 
whom it lies 457, 458 


B 


Good bar to it 


8 


When, where, and for whom it 


lies | ib. C, F, 110 L 
What ſhall be recovered by it 109 
G 


ib, H, 110 M, B 
It lies againſt the biſhop for the re- 
fuſal of the archdeacon, &c. As 


Where it lies for the king 110 L 
Lies againſt the biſhop's official 
ib. N 

Quarentine. 
Where the writ de quarentina ha- 
bend' lies 24> 
The form of it 1b. E 


The proceedings thereupon ib. A 
It is vicontiel | ib. E 


Quaze impedit, 


The form of it for the king 74 E; 
75 F, 72; 77. E, F, 84 P 


The form of the writ where the 


What ſhall be recovered in it 457 | 


Puare incumbzavit, 


It lies for a donative 


Where to be ſued 111D 
In what court | ib. F 
Where it lies ib. E, H, 112 O 


What it is 111 G 
A new writ may be ſued after a 
nonſuit | 1120 
The form of a quare incumbravit 
| ib. M 
How the writ and count ſhall be 
| ib. K 

A good bar in that action ib. N 


Quare non admifit, 


It lies of an hermitage 


The form of it for the king 109 Cc 


king joins with another 75 G 
The = of it, pro eccleſia, vaca-- 
ria, capella, Kc. 76 H 
How it ſhall be between coparce- 
ners ib. A, B 
* e 
For a biſhop, where he ought to 
collate | 77 D 
Where it may be without — 


preſentment ib. 
Preſentment in a proctor alledged 
| 77 1, 83 O 
It lies for a diſſeiſee 78 


79 E 


Uſurpation between coparceners 
ſhall not prevent this writ M I; 

| Ty 5 D 

It lies for the ſounder of a prior) 


„„ 80 
It may be ſued by the defendant 
againſt the plaintiff, if he be not 
admitted and inſtituted 82 C 
| SF | Tf 


FGG 


If one that hath a donative preſents 


In what — 286 


never after collate 82 P It lies againſt the lord to ſuffer his 
rior and con vent 84 W villains to do ſuit to his mill N 
It muſt be brought within the ſix . 287 M 

months ib. For eſtovers 288 

How the count ſhall be after a writ Erigere ſcalas ib. 

of droit de ad vowſon ib. A It lies for a corrody ib Th 
Where a uſurpation ſhall not hurt For a way ib. Th 
the difſeiſee 85 F Sood plea in abatement 289 C 4 

The ſheriff's return upon it 910 For a nuſance in erecting a wall, 

| . houſe, &c. 289 H, 429 C 
5 Of a fair or market 20 N 

Quid juris clamat. In the nature of a formedon 45; 
Where it lies | 345 us 
Duae plura. Nuo jure. 1 
The form of it 209 For 


What it is, and where it lies * 
The form of it ib. 


Quod ei defozceat. 
The forms of it 364, 365 


For whom it lies, and in what 
caſes 364 B, 365, 366 
Upon default in a vrit of right 
365 E 

Where to be ſued ib. F, G 
Againſt whom to he brought ib. F 
ere the vouchee makes default 

| 366 B 

Departure in deſpite of court ib. 
For baron and feme 365 F, 36 A 
The form of the count ib. C 
The defence ib. 


| Duod permittat. 


Where it lies, and of what things 
116 H, 286 F, G, 287 fi 

The forms of the writ 286, w 
| 2488 


| Efplees 1 


Where, and for whom, and when 
it lies ib. F, H, I, 300 K, L Wh 
What defence the tenant 2 The 
299 
ib 


p ; 
The miſe ſhall be joined upon it 
SL wor 


Rationabilt parte. 
ETWIXT whom, and for 
what it lies 19 B, C, 201 
5 21 B 
When it lies 19 C, D, E, 201 
What it is, and to whom directe 
19 F. 6 
May be removed by tolt ib. 6 
The miſe not to be joined in it 19 


G, 20 4 

The form of it 10 
To be brought againſt all the c. 
parceners 20 M 


Non: tenure is no plea in it ib. N 


When to alledge the ſeifin ib. 


* 


Rationabilt paste bono- 
zum. 


ib. I The forms of the wait 284, 285 
N The nature of it, and in what caſes 
90 it lies, and for whom 284, 285 
all, | ; 5 
P 
” Vationabilibus diviſts, 
7 | 
The forms of the writ 300 N 
The form of the count ib, R, 30 
The nature of it, and for what it 
lies 300 M 
299 For whom ib. O, 301 A, B, C, 
then D, E 
L When to be removed 300 
make The defendant may join the miſe 
99 l 5. 
ib. Eſplees ot A 
on Bar | ib. D, E 
K, L 5 
Raviſhment de Gazd. 
N The writ was given by the ſtatute 
1 of Weſt. 2. 327 [ 
| 4 The forms of the writ 329 F 
ma Where it lies, and when ib. E, 
21 F, 334. 45 
* or guardian in ſocage 329 G 
FG It lies for an orphan of London 
6.0 334 G 
it 19 
mw Recaption, 
he co {WH he form of the writ 167 H, 168 
20M A, B 
ib. J or whom it lies, and in what 
ib. Wi caſes 164 E, F, 165 G, H, M. 
, 166 D, E, F, G, 167 H, 168 
A, B, G, 169 D 


B 


1 
Lies not where the cattle of a ſtran- 
ger are diſtrained a ſecond time 


| 5 165 H 
When two men's cattle are diſ- 


trained | ib. I 
Rien arrere pleaded 1b. M 
Lies before avowry 166 A 
Shall not avow but juſtiſy 166 B 


A ſecond diſtreſs may be after a 
nonſuit ib. D 
To whom only to be directed 168 

C 


When amerced, and render da- 

mages only upon a conviction, 
and when fined 1 

Abatement of the writ 765 L 


Recogniſance, 
To keep the peace, may be taken 
by the ſheriff 186 D 
What other recogniſances he may 
take, and how to be executed 
19 5 308, 309 


How executions to be ſued; and 


what executions, and when to 
be ſued upon a recogniſance 593, 


594, 595» 596, 597, 598 


Necoꝛdare. 


To remove a writ. of right into the 


Common Pleas 8 A, C 
To remove a writ of right de _ 
1 


To remove a plaint of a court of 
ancient demeſne 26 E, 27 A, 
B, C, 30 H 
The form of the writ 162 
In what caſes it lies, and to whom 
directed ib. B, 264 K, 273 1 
The plaintiff may bring it without 
ſhewing cauſe, but the defendant 
cannot | 162 B 

It lies after a: diſcontinuance in the 
county court 163 A 
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„ 


When it bears date before the entry 
of the plaint 


__ tenant 
It lies in a writ of debt, without 
ſhewing cauſe 2731 


To remove a writ of covenant 341 


Bedifleifin, 


The form of it | 440 B 
In what caſes'and what court it lies 
430 B. 437 D, E, F, G, 4.38 
Ty A, 439 C,-D, E. 

Apainſt baron and feme 437 H 
A writ of aſſociation lies in it 435 
| D, 437 J 
Shall recover double damages 439 


One rediſſeiſin lies after 2 | 
1b. D 

It lies not upon a droit cloſe ib. G 

There muſt be two of the old ju- 


rors at the leaſt . H 

Tenant by elegit, &c. ſhall * ; 
. 

His puniſhment 439 C, 441 E 


Belealſes, 


Where a releaſe is a good bar to a 
judgment | 235 

It muſt be pleaded to a ſcire facias 
$27 L 

A releaſe to one obligor diſcharg- 
eth both 238 M 


Bemaindez, | 
He in remainder ſhall have an ex 


vi querela 459 M, 461 E, 
on G, 463C 


| 164 D He may have his writ of Sus e 
It ſhall not be ſued againſt the ter- OR | 
246 K May have a writ of entre in conf. 


| A man de non ſana memoria made 


> 


'To an ancient demeſne court ib. B Shall take advantage of a condition 


broken 


63 C 
470D 


mili caſu 


476 B, F 
Bemitter, 


a feoffment, and took back an 
eſtate for life, and adjudged a 
remitter | 467 F 


Replevin, 


The form of the writ 135 D, 

| 156 E 

For what it lies ib. D, E 

How to count upon it ib. D 

County court 157F, 158 C pt. 

Retorns of the ſheriff, for a wi. T 
thernam to be granted 15) 6 
The ſheriff may command a reple- 


vy by word © © 16 E R. 
The lord ſhall have it for his vil- 

lain's cattle 1 He 

ender of amends ib. G aka 
In any county *' bbb. ] 
By the ſheriff _ 158 L 
Where the ſheriff muſt enter 2 l. 
berty and make deliverance 15] 

| | ly Th 

By what writ to be removed, at I 

into what courts 160 M, 162 þ I 
The form of the writ of 1 ＋ 
in replevin, and in what caſes! 
lies 166 F, G. 167 H, 1680 

| . R 

Reſcous, 5 

The form of the writ 230 D. - He 

| The 


Where it lies, and for whom 27! 
"3. 7" 0; By 2366 15 


T 
For the maſter, upon a diſtreſs made 
by his ſervant 230 F 
For a col lector of taxes ibid. F, G 


Upon an arreſt ibid. G 
In whoſe name to be brought 


The plaintiff upon an execution 


ſhall have it 232 
It lies not where a diſtreſs is made, 
and nothing due | ib. E 
e | 
N > 5 
1 Reſtitution, | 
Jo the petty jury in attaint, after 
they OT {atisfied their fine and 
impriſonment 252 L 
Of goods which are ſeized for a 
D, wreck | 2 56 C 
EL 1 
E 
wi- The ſeveral retorns to ground a wi- 
76 thernam upon 154 C, 157 G, 
ple- 170 A, 171 B 
8 E Retorns not good in replevin 157 
vil 8 | | 
159 How the ſheriff is puniſhable for a 
he falſe retorn 324 D 
ib. | 
68K | Te 
ral Betozn, habenD , 


FN The defendant ſhall have a wither- 


d, 1. nam againſt the plaintiff upon a 
16:3 retorn. habend 172 F 
77 

les l 

1680 


Revexfion. 
Reverſioner may make an attorney 
64 T 
He may bring an ex gravi om 
45 
The grantee may have an ad TY 
num qui præteriit 465 B 


By 


ibid. F. G 


intire duty 


" & 
When he ſhall have a writ of in- 
truſion 468, 469 


He ſhall have a writ of entre in 
caſu proviſo 473 M, B 
Where he ſhall have his writ of 
entre in conſimili caſu 474, 475, 


EE; 
Where he ſhall have his writ of 


entre ad communem legem 477, 


478 


Redifleifin. 


Attaint lies upon a falfe verdict 
given in it 2521 


Beparatione faciend”. 
The forms of it 295 B, QC D, 
296 F 


What it is, and for whom it lies 


| 295 A, C, D 
For not repairing a bridge ib. D, 
| | 290 E 


Boy and Vepne. 


Where lands intailed are liable to 
pay the king's debts 493, 494, 


Upon every grant to be 3 — 
the king of lands, tenements, li- 
berties or other things, a writ of 
ad quod damnum muſt firſt iſſue 
out to the eſcheator 516 F 

3 

In what caſes the writ iſſues, ſee 
in title ad quod damnum 509 

The king by the law of right is to 
defend his ſubjects - $530 A 

The king by his prerogative may 
diſtrain was one of the tenants 
upon an alienation, to pay the 


$35 A, 536 B 
Scirg 


5 


Scire facias. 


N a quare impedit 84 A, 5 

O 

Quare conſultationem non 123 C 
To execute a fine and ſummons re- 
turned | 222 D 
Audita querela lies not after a ſum- 
mons returned upon a ſcire fa- 
clas | 237 1 
Where it lies againſt the heir tor 
the meſne to acquit him 319 T 
After the year and day of payment 
upon a recogniſance 595 C 
Againſt the tertenants 595 D 


It lies upon a defeaſance upon a re- 


cogniſance 597 D 
Several ſcire facias may be ſued 
where two are ſeverally bound 

d 597.8 
Againſt the heir and tertenants -= 


'The executors cannot ſue out an 
elegit until a ſcire facias 597 


Scutagio babendo, 


What it is, and where it lies 191 
| A, B, E, 192F 

Knight's ſervice, what 190 E. F 
The form of the writ 1 
The king's tenant againſt his te- 
nants 190 G, H, I 


One ſervice for lord, meſne and te- 


nant ib. K, 191 D 
The commiſſion to leyy eſcuage 


191 L 


Securitate inveniend' ne 
exeat Begnum fine Li- 


'The ſeveral forms of the writs 19 3 
| „ 


. 


In what caſes they lie 192 A, 


194 F 


From whence they iſſue 102 A 


To whom directed 193 B, 1 4 F 
They may paſs with a paſſport 


| : 194 F 
The king's proclamation is i. 
ent 7 193 + 


Secta ad Molendinum, 


The form of the writ 336A 


What it 1s, and where it lies, and 
for whom 285, 371 
It may be ſued in the county court 
or Common Pleas 285 A, 371 


Tenant in dower or for life may 


have it | 286 B 
The count in it ib. D 


Services, Vid. Tit. Suit, 


Sevice de Chevaliez. 


The widow of a tenant in capite 
muſt not marry without licence 


403 C 
The form of the writ OY 
Her marriage may be granted 4% 


Where the alienation ſhall not be 


without the king's licence ib. 


Severance, 
Summons and ſeverance lies not in 
libertate probanda 1811 


Summons upon the land, how to 


b 1 G, 23 D, 225 
e tried 221 G, 223 B. & 


Summons and ſeverance lies in 2 
quo jure 300 K 


Sherift, 
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Sheritk, 
May have an under ſheriff 227 C 


May make an attorney to make 
their proffers 65 V 
What he ought to do upon a vi 
laica removenda 106 G 
What he ought to do upon an ex- 
communicato capiend. & cauti- 
one admittend. 144, 145, 146, 
by 147, 148 

May command a replevin to be 
made by word 158 
What returns to make, and what 
to do in replevins 155. 156, 
157, 158, 159, 170 A, 171 B 
What he muſt do upon a nativo 
habend. 176, 177, 178 
What he muſt do upon the writ de 
ſecuritate pacis 183, 184, 185 
Ex officio may bind to the peace 
Os 186 PD 

To inquire when any damage is 
done to any perſon protected by 


the king 209 B 


May be ſued for an eſcape 210 G, 
211 A, C, 278 A, 303 B 
For a falſe return 211 B, 221 C, 
222 D, 223 D, 226 H 
May bring his writ of reſcous 231 
To attend upon and execute the 
proceſs of commiſſioners of Oyer 
and 'Terminer 259, 260 
He ſhall make admeaſurement of 
allure ' 292 G 
What recogniſance he may take, 
and en execution to be done 
upon them OB, 30 
What he ought to do 3 a — 
2 - _ is directed to 
m 384, 385, 586, 387, 388 
Whom he ought to 8 
ries, and whom not 385, 386, 


387, 388 
Spoliation, 


t it is, where it lies, and for 
whom 85 G, 86K 


1 
Lies againſt him only that hath in- 


ſtitution 


tronage is to be tried 


861 


Lies not where the right of the pa- 


ib. B 


It lies by one parſon againſt ano- 


ther 


87 E 


How the clerk muſt be qualified 
that is to take obligations upon 


ſtatutes-merchant 


384 E 


Superſedeas, 


When to be granted to the lord's 
court in ancient demeſne 29 G 

Upon a writ of right where there 
is foreign voucher 93 H, 542 A 


To diſcharge a man from an ex- 


communicato capiendo 


147 D, 


148 E, 542 B 
It lies upon a nativo habendo 77 


It lies upon putting in ſurety to a 


ſupplicavit 185 A, 541 E 
It lies upon an audita querela 236 
G, 544 A 


Upon an appearance to an exigent 


The form of the writ 


537 A 
" 


Where ſureties are found in Chan- 


cery 


957 


In what caſes to be granted 537 
A, 338 B, G D, 

To be awarded out of the Chan- 
cery 538 E, A, 539 B, C, D 
Not allowable to an exigent aſter 


judgment | 
here an attaint is ſued 


Upon a writ de homine replegiando 


539 C, E 


| 3 543 C 
Where the ſuit is in the ſheriff's 


court, vi & armis, &c. 


ib. D 


Upon a writ of error in London, 


&c, 


ib E 
Where 


| 
{ 


Where the ſheriffs hold plea of 
_ forty ſhillings 544 A 
To the conſtable of Dover ib. B 
o the barons of the Exchequer, 
where they award diſtreſs againſt 
one who hath none of the lands 
of him who was the accountant 


543 F, G 


Suzety. Vide Tit. Ple- 

Alls acquietand. Main⸗ 
prize, Surety of the 
Peace. | 


The form of the writ 183 G 


Where it lies, and for what ib. G, 


H, 184 B, 185 G 


Where upon oath made, and where 


not 183H 
Attachment upon it ib. A 
Damages and fine ib. 
Lies to the cinque ports 184 B 


The form of the writ directed to 
the juſtices of the peace and ſhe- 

war -- ib. C, D 
Where returnable - 185 B 


When it may be ſuperſeded ib. A 


Muſt enter into recogniſance 186 
| D 
When and where to be certified 
185 G, B, 186 C, P 

For the wife againſt the huſband 
| 25 | 185 F 
Where, upon ſureties being found 
in vacation time a ſuperſedeas 
ought to iſſue out of the Chan- 


cery 337, 538, 539, 540 
Suit. 


Who muſt do ſuit and ſervice at 
the lord's courts 372 B, C 


The king's ward nor tenant not to 


do ſuit to any lord 369, 370, 


371 


. 


L E. 

How to be done by parceners 372 
C 

By feoffees £ 373D 


Nor by tenants in ancient bens 
at court leets 376 C 
Diſtreſs muſt not be taken for more 
| ſervices than are due 379, 380 
The writ de deonerando pro rata 
ortionis lies where part of the 
3 for which an intire fealty 
and rent was reſerved, is aliened 


535 H 


Dignilicavit. 
What it is, and where it lies 148 F 
Pope's bull ib. 


By a biſhop upon another biſhop's 
ib. 


certificate 


 Supplicavit. 


What it is, and where it lies 183 


G, 194 E 

Sureties muſt be found upon it 185 
ny A, 194 E 

Removed by certiorari 186 C, D 
Where returnable 185 B 
For the wife againſt her huſband 
| 5417 
ib. 


The form of it 


Spizitual Perſons. 


Where the ſucceſſor ſhall have: 


ſine aſſenſu capituli 450 


Upon the alienation of their pre 
deceſſor 450, 451 
The ſeveral forms of the writ Ib, 


Tail, 


"PENANT in tail may bring? 
: quod ei de forceat 365 
8 Where 


In 
In 


„„ 


51 
ib, 


g 3 
65 
ere 


” A 2 


Where the heir in tail ſhall bring 


his quod permittat 487 


In what caſes the heir in tail ſhall 
bring his formedon in deſcender 
486, &c. 


Where lands in tail are liable to 


ay the king's debt 498 B, 499 
In . — for formedon in re- 
yerter lies 


Tenure. 


Upon what tenures the writ of exo- 
neratione ſectæ ad curiam com. 
vel baron. lies 369 A, 370 B 

What ſhall be tenure in capite 566 


Where tenant in ſocage muſt ſue 
out his livery 586 C 


Teſtament. 


In London, where to be proved 
| 461, 462, 463 A 
In Oxford, where to be proved 


5 462 A 
A writ lies to the ordinary to com- 
pel him to prove a will ib. 


Toll. 


No toll to be paid for lands in an- 


cient demeſne 31 E, 518 A, 
8e, 

Account lies againſt collectors of 
toll 272 F 


Where the writ de eſſend. quiet. de 
tolneto lies, and for whom 518 
I. 519 D, E, F 


The form of the writ, and to whom 


directed 518 
Where returnable 518 A 
For ſpiritual perſons 519 F 
For the lord in ancient demeſne 


521 B 


503, 304, 505 
When the ſheriff ought to hold his 


torn 1 


E 


For merchant ſtrangers to be * 
charged of murage, panage and 
pontage, &c. 519 D 


Torn de Uic', 
The form of the writ commanding 


the ſheriff not to come out of 
another liberty to his torn 37 


What perſons are not compellable 


to come to it 375 C, 376 C, D 
How often compellable 377 


Travezſe. 


The ſale mentioned in the writ of 5 
ejectione firmæ is not traverſa- 
ble, but only the ejectment 459 


The quantity nor ſeiſin of the ſer- 
vices are not traverſable in a ceſ- 
ſavit 481 


Treſpaſs, 


De muliere abducta cum beads viri 


A D 121K 
It lies for a ſecond diſtreſs made by 
the bailiff 1865 H 


The ſeveral ſorts and forms of the 
writs 194, 195 B, 196, 197, 
198, 199, 200, 201, 202, 203, 

204, 205 

Where it lies, and in what caſes, 
and for whom 194 A, 195 B, 
E, D. E, . 8 
197, 198, 199, 200, 201, 202, 

| ' 203, 204, 205 

To whom directed and where re- 


turnable 195 G, 196 H 
When vi & armis is not to be in 
the writ 194 A, 198 
„ When - 


= &- - 
When it muſt be in the writ 196 
| H 
Good cauſe of abatement ib. 


Where it is returnable in the King's 
Bench, and where in the Com- 


mun Pleas 1961 
Falſe impriſonment 196 K, 202 
P, 207 CC 


One writ lies for ſeveral treſpaſſes 
| 196 L, 198 G, 201 1 
For a hawk 


197 L 

For hunting in a warren ib. M 
In a cloſe 197 A, 203 K 
Park 197 A 
The form of it N 199 
De ſolo foſſo & carbonibus aſporta- 
we 198 B 
De equo capt. quouſq ; ſinem fecit 
| | ib. C 

198 D, 199 
A, 2011 
For executors, where it lies, and 
the form of it 198 E, 205 D 
Againſt a corporation 198 F 
For fiſhing in his piſcary, &c. ib. 
8. 200 G, H, 201 J. K 


De domo fract. &c. 


De navi abducta 199 1 
De bladis & graminibus boſci cæ- 

du depaſt. ib. K 
De ſtagno fract. ib. L 


For moleſting his ſervants, and im- 


pounding his catzle 199 N, 201 I 


The form of a writ for a live thing 


200 E, 201 M 
For dead things 7 


18. 
For releaſing a villain out of the 


ſtocks 200 D, E, 202 D, 
f „ oe bo 
For taking of his doves, &c. 201 I 


Pro bladis in garbis & foœno de- 


aſto 5 201 
Pro lapide molari ib. L 
For a mill- pool broken ib. M 
For taking and ſheering his ſheep 
ib. O 


For breaking his ſluices 202 B, C 
For putting out an eye 


1 


B L E. 
For a corporation ib. G, H 
Oves cum cane fugavit ib. L 


For diverting a water- courſe ib. M 
For carrying cattle diſtrained to 

unknown places ib. N 
The forms of the writs ib. O, 204 


3 P, A, b 
The ſheriff ſhall make delivery up. 


on theſe writs 205B, E 
For taking his oxen and barges, 
m5 | | ib. C 
For taking a monk out of the mo. 
naſtery ib. G 
For taking and marrying his ſon 
or daughter 206 H 
For the king ib. I 
Quare fenſur. freger. ib. K 
For taking away a waif or ftray, 
&c. | 207 B 


For taking away a wreck ib. 
Where the ſervant is diſturbed, the 
maſter ſhall bring the action ib. 


E, 208 H 


Between two tenants in common 
| 208 H 
For taking his apprentice ib. I 
Churchwardens pro bonis 1 
| ib. 
With a continuando ib. L 
It lies for the ordinary until admi- 
niſtration 200 M 
It lies for taking the lands and 
goods during the king's protec. 
tion ib. A, B 


b. It ſhall be by pone per vadios, &c. 


210 G 


It lies for the ſucceeding biſhop for 
treſpaſs done 1n the vacancy 257 


It lies upon a diſſeiſin 48), 488 


Treſpaſs upon the Call, 


The form of the writ, and where 
it lies 195 B, 210E, F, G. 
211 A, 212, 213, * 
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It thall be by ſummons 210 G 
Againſt the ſheriff for an eſcape 
ib. G, 211 A 
For a falſe return 209 B 
Where againſt the bailiff of a li- 
berty ber a diſtreſs taken 1 


For not cleanſing his ditches 212 
For a priſoner againſt the gaoler, 

for abuſing him ib. 
prelate's horſe 


For diſtraining a 

whereon he is _—_ ib. 
Or upon their church lands 214 E 
For nonfeaſance 213A 
Againſt an innkeeper, when goods 

are ſtolen from thence 1b. B 
Upon a warranty ib. C 
For a malfeaſance 214 D, F 


For taking toll where none is due 


ib. F 
For diſtraining tenants againſt a 


preſcription 215 G 


For making a gulph in the water 
ib. A 


An the ſheriff fox entering a li- 
ty 216 B 
For the groler againſt the priſoner 


for eſcap in ik © 


Againſt 1 that playeth with falſe 
dice ib. D 


Trial. 
The miſe ſhall be joined in a writ 
of right 9 E, F 


So likewiſe in a writ of ne injuſts 


vexes 22 A 
Whether ſummons or no, how to 


be tried 221 C, 223 D 
In a quo Jure ſhall be put upon the 
meer right or battai m 91 
So Peony e upon a rationabilibus 


5 


And for what 195 B, C, 210 G, 
211 B, C, 212, 213, 214, 5 


300 . 


L | E. 
The miſe ſhall be joined in a writ | 
of cuſtoms 355N 


Tolt. 


The form of the writ where the 
party 15 denied juftice, or his ſuit 


upon a writ of right 7F 
To remove a writ of right of dower 
| 16 E 


Ualoze Maritagii. 
"EL form of the writ 331 F, 
G, R 


What it is, and where it lies ib. F, 
G, I, 352 A, B 
Againſt the heir of the meſne 332 


Uiew, 
Ie ſhall be granted in a ſecta ad mo- 


lendinum 286 C 
In a curia claudenda 


297 
Shall be in an aſſiſe of nuſance 


430 F 
457 Q. 


Uicar. Vide Pazſon- 
Ui Laica removenDa. 


What it is, where it lies, and for 
whom 124 D 
The ſorm of the writ upon the 
biſhop's certificate ib. E 
When directed to the ſheriff, and 
the form thereof ib. F 
What the ſheriff ought to do ib. G 
The form of the biſhop's certifi- 
cate ib. B 


Uillenage. 


Lies not in a nuper oblit 


5 


Killenage. 
In a homine replegiando 153, 154 
| F, G, A, 155 B 
Uictuallezs- 
No perſon ſhall be a victualler dur- 


ing the time that he is mayor or 
ſheriff, &c. of any town 400 O, 
A 


'T he form of the writ againſt them 


| 401 
The forfeiture ib. 


Uoucher. 


3 


1X. 


The form of the writ againſt te. 
nant in dower 125 C, 128 A 
Againſt tenant for life or years 125 
5 C, 131 F 
Where it is brought by an abbot 


126D 


Where by the heir, and when ib 


Where a man may vouch and doth 


not, he ſhall not have a warran- 
tia chartze 312 1, 314 D 
What lands of the vouchers are lia- 
ble ib. 
A man cannot vouch in an aſſiſe 
| | 313 A 
When he may in an aſſiſe of novel 
diſſeiſin 412 
May vouch at large in a mort d' 


aunceſtor ib. F, 454 


Againſt baron and feme 


Lies not in 4 nuper obiit 457 


Uſurpation. Vide Title 
preſentment and quaze 
impedit. 


Utlawy. 


Proceſs to utlawry lies in a writ of 


account 


| 268 H 
UUaſte, 


Againſt eſcheators and guardians 


"17 nature of it, and againſt 


whom, for whom and what 


it lies 134 I, 135, 138 K 


134 A, 135 B, E, I 
Againſt whom to be brought 5 
8 
By the king's grantee in reverſion 
127 G 
The form of the writ againſt te- 
nant by curteſy 128 C 
Where the heir grants the rever- 
ſion in fee ib. D 
Where it lies againſt tenant per 
curteſy 128 D, 129 E 
The form of the writ againſt te- 
nant for life or years 129 G, H, 
I, 137 D, 138 
The form of it for an abbot or his 
redeceſſor 130 A 
The form of the writ againſt exe. 
cutors | ib. B 
ib. C 
For the heir againſt baron andfeme 
131 


For one which was a coparcener. 


after partition ib. D 
For coparceners 133 
Againſt grantee for tenant for - 

131 
Againſt leſſee of a parſon, preben- 
dary, &c. 131 F, 137 0 


By grantee of, or he in the rever- 
fion 131 G, H, 132 A, B, 133 
C, D, E, 134 H, 135 B. 137] 

By grantee of a remainder 133 C. 

| D, 137 B 

For the lord by eſcheat 134 6 

Againſt tenant by elegit, and the 
executors ib. H 


ib. A, 135 B. C 
Betwixt tenants in common ib. L 


By guardian in ſocage ib. * 5 


' 
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What ſhall not be accounted 1 


136 K, L, M 
Feme excuſed by the huſband's you 
| ib. 

For not repairing of banks 1b. N 

To plough a meadow —& lib. 

Lies not againſt tenant in tail apres 

pothbility - 1 

What trees ſhall he waſte ib. A, C 
Waſte done by a ſtranger ib. G 


ib. H 


For tenant in tail 


When, againſt whom, and by 


whom to be brought 138 K, 139 
Deſtruction of villains 138 


No waſte not to repair ruinous 


houſes 1 


By the heir againſt guardian in ſo- 


cage ib. 139 


Attaint lies upon an inquiry in 


waſte 


245 C 


Uithernam. 


Capias in withernam againſt body 
and goods in a homine replegi- 
ando 155 G 

The form of the writ 


In what caſes it lies, and for whom 
157 &, 166 E 

Non omittas to a liberty 158 B 
It may be awarded out of the coun. 
ty court ib. C 


The ſheriff's return to be rehearſed 


3 | 169 G 
The ſheriff's return to ground the 
writ . 170 A 
Non omittas ib. 


The form of the writ out of the 


Chancery 171 B 
Proceſs to the utlawry lies upon a 
withernam returned in the King's 
Bench or Common Pleas ib. D 
Averia elongata üb. D, E 


IP 


F 


" anos * 
A 


L E. | 

_ UWarrantia Diei. 
What it is, and where it lies, and 
in what caſes 36 A, B, C, D 
The form of the writ 36 D 


Grantable by the king only, and 
to whom to be directed ib. E 


arrantia CThagtae. 


Of lands in ancient demeſne 29 H, 
315 K 

The form of the writ 311 E. 
Where it lies, and for whom 310 
D, 311, 312, 313, 314, 315 
| 316 

Where it lies where there is no 
charter 311 F, G 
It lies upon the words dedi & con- 
ceſſi againſt the grantor, but 
not againſt his heir 312 H 

It lies not where a man may vouch, 
and will not ib. I 
It may be ſued out before he is im- 
leaded ib. K, 314 D 
What lands of the vouchee's are 
liable 1b. 

It lies not upon an exchange 313 


It lies againſt none but tenant of 

the land 314 C 
In what county to bring it ib. F 
By what it ſhall be determined _ 


Divers writs „ i 
What ſhall not abate it 316 L 
How the recovery ſhall be when 

the demandant is not impleaded 


317 E 
Wreck. 
The lord ,may bring treſpaſs for 


taking of it. away 207 B, D 
What ſhall be a wreck '256 C 


